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STATUTE   LAW   OF   QUEENSLAND.      ^  ' 

(CONSOLIDATION  OF) 


RlilPORT. 


To  His  Excellency  Sir  George  Ferguson  Bowen,  Knigbt  Commander  of  the  Most 
Distinguished  Order  of  St.  Michael  and  St.  George,  Captain-General  and  Governor- 
in-Chief  of  the  Colony  of  Queensland  and  its  Dependencies,  and  Vice-Admiral  of 
the  same,  &c.,  &c. 

May  it  please  Your  Excellency, 

The  undersigned,  the  Commissioners  for  inquiring  into  and  revising  the  Statute 
Law  of  Queensland,  respectfully  present  to  your  Excellency  Draft  Bills,  comprised  in  three 
classes. 


Class  I. 
Relating  to  the  Legislature  and  the  Supreme  Court. 

1.  Acts  Shortening  Act  of  18G7. 

2.  Constitution  Act  of  18G7. 

3.  Legislative  Assembly  Act  of  1867. 

4.  Electoral  District  Acts  of  1867. 

5.  Elections  Act  of  1867. 

6.  Supreme  Court  Act  of  1867. 


CL.4SS    IL 

Relating  to  the  General  Law. 

7.  Common  Law  Process  Act  of  1867. 

8.  Common  Law  Practice  Act  of  1867. 

9.  Joinder  and  Ecvivor  Act  of  1867. 

10.  Common  Law  Pleading  Act  of  1867. 

11.  Statute  of  Frauds  and  Limitations  1867. 

12.  Evidence  and  Discovery  Act  of  1867. 

13.  Jury  Act  of  1867. 

14.  Oaths  Act  of  1867. 

15.  Mercantile  Act  of  1867. 

16.  Bills  of  Exchange  Act  of  1867. 

17.  Distress,  Replevin,  and  Ejectment  Act  of  1867. 

18.  Succession  Act  of  1867. 

19.  Probate  Act  of  1867. 

20.  Curator  of  Litestatc  Estates  Act  of  1867. 

21.  Interdict  Act  of  1867. 
23.  Equity  Act  of  1867. 

23.  Trustees  and  Incapacitated  Persons  Act  of  1867. 

24.  Costs  Act  of  1867. 


Class  III. 
Relating  to  Inferior  Courts  of  Record  and  Miscellaneous  Matters. 

25.  District  Coiirts  Act  of  18()7. 

26.  Small  Debts  Courts  Act  of  1867. 

27.  Summary  Ejectment  Act  of  1867. 

28.  Aliens  Act  of  1867. 

29.  Medical  Act  of  1867. 

30.  Repealing  Act  of  1867. 

The 


The  foregoing  are  the  short  titles  of  the  Bills.  The  full  titles  will  be  found  in  the 
Schedule  annexed,  and  will  more  fully  describe  their  nature  and  contents. 

These  Bills  are,  for  the  most  part,  consolidations,  with  such  variations  as  were 
necessary  to  harmonise  the  phraseology  and  adapt  the  language  to  the  changed  positions  of 
the  sections.  In  some  instances  repealed  sections  have  been  revived,  to  give  meaning  to 
unrepealed  sections,  while  occasionally  matters  of  practical  detail  have  been  altered,  and 
sometimes  perhaps  the  law  itself  has  been  modified,  due  regard  being  had  to  its  spirit.  It 
would  be  impracticable  in  this  report  to  embody  particulars  of  the  above-mentioned  changes; 
but  in  all  cases  the  sources  of  the  enactments  will  be  found  in  the  marginal  references 
appended  to  the  respective  sections.  Where  no  reference  appears  to  the  works  of  the  Hon. 
R.  Pring  or  Mr.  Gary,  the  proposed  section,  if  subsequent  to  the  9  Geo.  IV.  c.  83,  is  new, 
though  for  the  most  part,  as  will  appear  from  the  margination,  derived  either  from  Imperial 
legislation,  or  restoring  the  common  law.  The  Commissioners  have  incorporated  in  their 
drafts  many  of  the  beneficial  provisions  of  the  Acts  of  the  22  and  23  Victoria,  chapter  35, 
and  of  the  23  and  24  Victoria,  chapters  38  and  126. 

The  recent  home  legislation  as  to  Bills  of  Exchange  and  Probate  has  been  embodied 
by  the  Commissioners  in  two  Bills  respectively  so  intituled. 

Dated  at  Brisbane,  the  2nd  day  of  August,  a.d.  1867. 

(Signed)  JAMKS  COCKLE,  C.J. 

ALFRED  JAMES  PETER  LUTWYCHE,  J. 
CHARLES  LILLEY,  A.G. 


SCHEDULE  OP  CONSOLIDATED  BILLS— 1867. 

1.  A  Bill  for  Shortening  Acts  of  the  Legislature. 

2.  A  Bill  to  Consolidate  the  Laws,  relating  to  the  Constitution  of  the  Colony  of  Queensland. 

3.  A  Bill  to  Consolidate  certain  Laws  relating  to  the  Legislative  Assembly. 

4.  A  Bill  to  ConsoUdate  the  Laws  relating  to  the  Number  of  Members  of  the  Legislative  Assembly  and 

to  the  Electoral  Districts  whereby  such  Members  are  returned. 

5.  A  Bill  to  Consolidale  the  Laws  relating  to  Parhameutary  Elections. 

6.  A  Bill  to  Consolidate  and  Amend  the  Law.?  relating  to  the  Supreme  Court. 

7.  A  Bill  to  Consolidate  and  Amend  the  Laws  relating  to  Mesne  Process  and  Process  of  Execution  and 

to  the  Kemedies  of  Plaintiffs  in  Actions  at  Common  Law. 

8.  A  Bill  to  ConsoUdate  and  Amend  the  Laws  relating  to  Practice  at  Common  Law. 

9.  A  Bill  to  Consolidate  .and  Amend  the  Laws  relating  to  the  Joinder  of  Causes  of  Action  and  of  Parties 

to  Actions  and  to  the  EeTivor  of  Actions  at  Common  Law. 

10.  A  Bill  to  Consohdate  and  Amend  the  Laws  relating  to  Pleading  in  Actions  at  Law. 

11.  A  Bill  to  Consolidate  and  Amend  the  Laws  relating  to  Frauds  and  the  Limitation  of  Actions. 

12.  A  Bill  to  Consohdate  and  Amend  the  Law  of  Evidence  and  Discovery  at  (Jommon  Law. 

13.  A  Bill  to  Consolidate  and  Amend  the  Law  relating  to  Jurors  and  Jimes. 

14.  A  BUI  to  Consolidate  and  Amend  the  Laws  relating  to  Oaths. 

15.  A  Bill  to  Consohdate  and  Amend  the  Laws  relating  to  Mercantile  Matters. 

16.  A  Bill  to  Consolidate  and  Amend  the  Laws  relating  to  Bills  of  Exchange  Promissory  Notes  and 

Cheques. 

17.  A  Bill  to  Consohdate  and  Amend  the  Laws  relating  to  DistresB  Kepleyin  and  Ejectment. 

18.  A  Bill  to  Consolidate  and  Amend  the  Laws  relating  to  Dower  Inheritance  Succession  Wills  Powers 

Uses  and  Remedies  against  Realty. 

19.  A  Bill  to  Consolidate  and  Amend  the  Laws  relating  to  Probate. 

20.  A  Bill  to  Consolidate  and  Amend  the  Laws  relating  to  the  Curator  of  Intestates  Estates. 

21.  A  Bill  to  Consolidate  and  Amend   the  Laws   relating  to  Arbitration  Interpleader  Mandamus  Quo 

Warranto  Prohibition  and  Injunction. 

22.  A  Bill  to  Consohdate  and  Amend  the  Laws  relating  to  Proceedings  in  Equity. 

23.  A  Bill  to  Consohdate  and  Amend  the  Laws  relating  to  Trustees  Mortgagees  Purchasers  and  Incapaci- 

tated Persons. 

24.  A  Bill  to  Consolidate  and  Amend  the  Laws  relating  to  Costs  at  Common  Law  and  to  Taxation  in 

General. 

25.  A  Bin  to  Consolidate  and  Amend  the  Laws  relating  to  District  Courts. 

26.  A  Bill  to  Consohdate  and  Amend  the  Laws  relating  to  Small  Debts  Courts. 

27.  A  Bill  for  the  Speedy  Recovery  of  Tenements  Unlawfully  Held  Over. 

28.  A  Bill  to  Consohdate  and  Amend  the  Laws  relating  to  Aliens. 

29.  A  Bill  to  Consolidate  and  Amend  the  Laws  relating  to  Medical  Practitioners  Chemists  and  Druggists. 

30.  A  Bill  to  Repeal  certain  Enactments  which  have  been  consolidated  in  twenty-nine  several  Acts  of  the 

present  Session. 

(Signed)  J,  MACKENZIE  SHAW, 

Secretary  to  the  Commission. 


^D  vertise:men  T. 


This  Issue  of  the  Statutes  of  Queensland  is  the  result  of  the  labors  of  a 
Commission,  api^inted  pui-suant  to  a  Resolution  of  the  Legislative  Assembly 
during  the  Session  of  1860.  The  object  kept  in  view  by  the  Commission  was 
a  revision  and  consolidation  of  the  existing  Statute  Law,  which,  without 
piu^orting  to  be  a  codification,  should  ensiu-e  the  complete  collection  and 
classification  of  the  various  enactments  under  such  heads  as  would  most  assist 
those  whose  business  or  avocations  render  reference  to  such  a  work  necessary. 
And,  in  order  thoroughly  to  carry  out  what  they  deemed  to  be  the  intention 
of  the  Legislatiu'e,  the  Commissioners  haA'e  introduced  portions  of  Imperial 
Statutes  where,  by  so  doing,  they  could  at  once  improve  the  Colonial  Law  and, 
assimilating  it  to  that  in  force  at  home,  render  the  decisions  of  the  English  Courts 
on  analogous  points  available  and,  to  a  great  extent,  applicable  here. 

A  copious  index  has  been  added  which,  it  is  hoped,  will  he  of  assistance 
to  jirofessional  men,  students,  and  others  who  have  occasion  to  consult  the  work. 

It  may  be  well  to  caU  attention  to  the  after-mentioned  Imperial  Statutes : — 
By  the  6  and  7  Victoria,  c.  22,  1  Pring,  565 — Laws  or  Ordinances  made  by 
the  Legislatures  of  British  Colonies  for  admission  of  the  evidence  of  certain  persons 
residing  therein  shall  have  the  same  effect  as  other  Colonial  Laws. 

The  19  and  20  Victoria,  c.  113,  reciting.  That  it  is  expedient  that  facilities 
be  afforded  for  taking  evidence  in  Her  Majesty's  Dominions  in  relation  to  civil 
and  commercial  matters  pending  before  foreign  tribunals,  contains  the  following 
provisions : — 

By  section  1  Orders  may  be  made  for  the  examination  of  witnesses  in 
relation  to  any  civil  or  commercial  matter  pending  before  a  foreign  tribunal. 

By  section  2  Certificates  of  ambassadors,  &c.,  shall  be  sufficient  evidence  in 
support  of  application. 

By  section  3  The  examination  of  witnesses  shall  be  upon  oath,  and  persons 
giving  false  evidence  guilty  of  perjiuy. 

By  section  5  Payment  of  expenses  is  provided  for. 

By  section  6    Any  Supreme    Court  in  any  of  Her  Majesty's  Colonies  or 

Possessious  abroad,  and  any  Judge  of  any  such  Court,  and  every  Judge  in  any 

such  Colony  or  Possession  who,  by  any  order  of  Her  Majesty  in  Council,  may  be 

appointed   for   this   purpose,    shall   respectively   be   Courts    and    Judges    having 

authority  under  this  Act. 

The 
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The  20  and  21  Victoria,  c.  39,  is  intituled  "  An  Act  to  regulate  the  admission 
"  of  Attorneys  and  Solicitors  of  Colonial  Coiu'ts  in  Her  Majesty's  superior  Courts  of 
"  Law  and  Equity  in  England  in  certain  cases." 

The  22  and  23  Victoria,  c.  63,  recites.  That  great  improvements  in  the 
administration  of  the  law  would  ensue  if  facilities  were  afforded  for  more  certainly 
ascertaining  the  law  administered  in  one  part  of  Her  Majesty's  Dominions  when 
pleaded  in  Coiu"ts  of  another  j)art  thereof,  and — 

By  section  1  Courts  in  one  part  of  Her  Majesty's  Dominions  may  remit  a 
case  for  the  opinion  in  law  of  a  Court  in  any  other  part  thereof. 

By  section  2  The  opinion  is  to  be  authenticated  and  certified  copy  given. 

By  section  3  The  opinion  is  to  be  applied  by  the  Court  making  the  remit. 

By  section  4  Her  Majesty  in  Council  or  House  of  Lords,  on  appeal,  may 
adopt  or  reject  the  opinion. 

By  section  5  The  words  Supreme  Courts  shall  include,  in  any  other  parts  of 
Her  Majesty's  Dominions,  the  superior  Courts  of  Law  and  Equity  therein. 

The  23  and  24  Victoria,  c.  122,  is  intituled  "  An  Act  to  enable  the  Legislatures 
"  of  Her  Majesty's  Possessions  abroad  to  make  enactments  similar  to  the  enact- 
"  ment  of  the  Act  ninth  George  the  Fourth  chapter  thu-ty-o^e  section  eight." 

By  the  26  and  27  Victoria,  c.  84,  Certain  Acts  of  Colonial  Legislatm^es  are 
confirmed. 

The  28  and  29  Victoria,  c.  63,  intituled  "  An  Act  to  remove  doubts  as  to  the 
"  validity  of  Colonial  Laws,"  contains  provisions,  of  which  the  marginal  abstracts 
are  hereimder  given  :— 

1.  Definitions — "  Colony,"  "  Legislature,"  "  Colonial  Legislature,"  "  Repre- 
sentative Legislatm-e,"  "Colonial  Law,"  "Act  of  Parliament,"  &c.,  to  extend  to 
Colony  when  made  applicable  to  such  Colony,"  "  Governor,"  "  Letters  Patent." 

2.  Colonial  Law  when  void  for  repugnancy. 

3.  Colonial  Law  when  not  void  for  repugnancy. 

4.  Colonial  Law  not  void  for  inconsistency  with  certain  instructions. 

5.  Colonial  LegislatiuT  may  estabhsh,  &c.,  Com-ts  of  Law.  Representative 
Legislature  may  alter  Constitution. 

6.  Certified  copies  of  Laws  to  be  evidence  that  they  are  properly  passed. 
Proclamation  to  be  evidence  of  assent  and  disallowance. 

7.  Certain  Acts  enacted  bv  Lesrislature  of  South  Australia  to  be  valid. 

The  29  and  30  Victoria,  c.  65,  is  "  An  Act  to  enable  Her  Majesty  to  declare 
"  Gold  Coins  to  be  issued  from  Her  Majesty's  Colonial  Branch  Mints  a  legal 
"  tender  for  payments  and  for  other  purposes  relating  thereto." 

The 


The  following  Imperial  Statutes  have  reference  to  the  Vice-Adnm-alty 
Court  :— 

The  26  and  27  Victoria,  c.  24,  is  intituled  "  An  Act  to  facilitate  the  Appoint- 
"  ment  of  Vice- Admirals  and  of  Officers  in  Vice- Admiralty  Courts  in  Her  Majesty's 
"  Possessions  abroad  and  to  confirm  the  past  Proceedings  to  extend  the  Jurisdiction 
"  and  to  amend  the  Practice  of  those  Courts."  Its  short  title  is  the  "  Vice- 
"  Admiralty  Coui-ts  Act  1863." 

The  27  and  28  Victoria,  c.  24,  is  intitviled  "  An  Act  to  provide  for  the 
"  appointment  duties  and  remuneration  of  agents  for  ships  of  war  and  for  the 
"  distribution  of  salvage  bounty  prize  and  other  money  among  the  officers  and 
"  crews  thereof"  Its  short  title  is  the  "  Naval  Agency  and  Eistribution  Act 
"  1864." 

The  30  and  31  Victoria,  c.  45,  is  intituled  "  An  Act  to  extend  and  amend 
"  the  Vice-Admiralty  Courts  Act  1863."  Its  short  title  is  the  "  Vice-Admiralty 
"  Covirts  Act  Amendment  Act  1867." 
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QUEENSLAND    STATUTES 


An  Act  for  Shortening'  x\cts  of  the  Legishiture.  31  t-ictobif.  .\o.  e. 

[26//i  November,  1867. 

TTTHEREAS  it  is  expedient  to  shorten  statutes     Be  it  enacted  by  PreamUo. 

*"  the  Queen's  Most  Excellent  !AIajesty  by  and  with  the  advice  and 
consent  of  the  Les^islativc  Council  and  Leii-islative  Assembly  of 
Queensland  in  Paiiiauieut  assembled  and  by  the  authority  of  the  same 
as  follows — 

Rc2)eal  of  Acts. 

1.  Every  Act  of  the  Legislature  of  Queensland  for  the  time  Acts  of  the  Governor 
being  hoAvever  constituted  may  be  altered  amended  or  repealed  in  the  aUert^r'&c'  hT^the 
same  legislative  session  any  law  or  usage  to  the  contrary   notwith-  same  session. 
standing.  '  '  '  "^v^.^-  '  "  '" 

2.  WhercA'cr  any  Act  shall  be  made  repcahng  in  the  whole  or  i3&  ii vice. 213.  i. 
in  part  any  former  Act  and  substitiiting  some  provision  or  provisions  Bopcaied  enactments. 
in  lieu  thereof  such  provision  or  provisions  so  repealed  shall  reniaiu  in  1  Piing  10°' 
force  luitil  the  substituted  provision  or  j^rovisions    shall   come  into  i^&iivic.  c.  21s.  g. 
operatio)!  by  force  of  the  last  made  Act  and  such  repeal  shall  not 

without  express  Avords  affect  any  Act  matter  or  thing  commenced  to 
be  done  under  the  repealed  Act  but  the  same  may  be  continued  under 
the  said  repealed  Act  luiless  the  proA'isious  of  the  repealing  Act  shall 
be  adapted  to  such  continuation. 

3.  The  repeal  of  an  enactment  by  Avhich  a  preA'ious  enactment  Ronmieri  or  expired 
was  repealed  shall  not  have  the  effect  of  reviving  such  last-mentioned  *°*';'™^°'y  12  s  i 
enactment  without  express  words     And  neither  the  repeal  nor  the  1 1'ring  is. 
expiration  of  an  enactment  shall  affect  any  civil  proceeding  previously  -s&MVic.c.  21s.  5. 
commenced   under   the    same   but   CA'cry   such    proceeding    may   be 

continued  and  CA-ery  thing  in  relation  thereto  be  done  in  all  respects  as 
if  the  enactment  continued  in  force. 

Form  of  Ads. 

4.  Such  Acts  shall  bc>  divided  into  sections  if  there  be  more  Acts  to  be  divided 
enactments  than  one  which  sections  shall  be  deemed  to  be  substantive  ;"[?o,u,etm7  words."' 
enactments  without  any  inti'oductory  words.  if  vic.  Xo.  1  s.  2. 

5.  When  any  Imperial  Act  or  any  Act  of  the  Legislature  or  of  {3'^'J^y^;,  ^  218.  2. 
any  former  Legislature  or  any  section  therein  shall  be  referred  to  in  References  to  former 
any  Act  it  shall  be  sufficient  to  cite  t'.ie  same  by  the  year  of  the  reign  enactments. 

in  which  such  Act  was  made  and  the  chapter  or  number  of  such  Act  1  Pnng  10.°' 

and   i3&iiVic.csi«.B. 


2  ACTS  SHORTENING  ACT. 

31  VicTOBia;  No  .6.  and  the  uiimber  of  sucli  section  Avitliout  reciting  the  title  of  such  Act 
—  or  the  provisions  of  such  section  so  referred  to  and  the  references  in 

all  cases  shall  be  made  according  to  the  copies  of  such  Acts  printed 
by  the  Government  Printer  Provided  that  -where  it  is  only  intended 
1  ( amend  or  repeal  a  portion  only  of  a  section  it  shall  still  be  necessary 
either  to  recite  such  portion  or  to  set  forth  the  matter  or  thing  intended 
to  be  amended  or  repealed. 

Commencement  of  Acts. 

Time  of  commence-  6.  Evcry  A  ct  heretofore  or  hereafter  passed  by  the  Legislature 

2^'^' vic*^  No'  13  s  2  ^°^'  t^^®  time  being  shall  be  deemed  to  have  commenced  and  shall  take 

1  Pring  12.  effect  on  the  day  on  Avhich  such  Act  received  or  shall  receive  the  royal 

assent  unless  a  contrary  intention  be  expressed  therein     And  the  date 

purporting  to  be  that  of  such  assent  which  shall  appear  on  the  copy  of 

33  Oeo.  in.  c.  13  s.  1  any  such  Act  printed  by  the  Government  Printer  or  purporting  so  to 

be   or  which  shall  be  printed  on  the  copy  of  any  such  Act  in  the 

Gazette  shall  be  received  for  all  purposes  as  evidence  of  the  date  of 

such  assent  and  be  judicially  taken  notice  of. 

Proviso.  7.  Provided  that  every  Act  reserved  fur  the  signification  of  Her 

22^Vic'!  No'!'i2  8.  3.  Majcsty's  pleasm'e  thereon  shall  commence  only  on  the  day  on  which 

1  Pring  13.  the  fact  of  Her  Majesty's  assent  shall  be  proclaimed  by  the  Governor 

in  the  Gazette  or  on  such  day  thereafter  if  any  as  the  Act  itself  shall 

have  prescribed. 

Public  and  Private  Acts. 
All  Acts  to  be  dccmea  8.  Evcry  Act  made  after  the  twenty-sixth   day  of   July  one 

le^vlc^No  1  s  5  thousand  eight  hundred  and  fifty-two  shall  be  deemed  and  taken  to  be 
1  Pring  To.  a  public  Act  and  shall  be  judicially  taken  notice  of  as  such  unless  the 

i3&i4Vie.  c.  2is.7.  contrary  be  ex|n"essly  provided  and  declared  by  such  Act. 
No  private  Act  lo  9.  Whenever  any  Act  shall  be  jiassed  in  the  natui-e  of  a  private 

Crown  orSwiiai!  ^^'^  ^^^^  whcreby  the   property  of  any   individual  may   be   aflFected 
not  named.  notliiug  therein  contained  shall   be  deemed  to  affect  the  rights  of  Her 

1 'pring  12.  ^  ^  ^^  Majesty  Her  Heirs  and  Successors  or  of  any  bodies  politic  or  corporate 
or  of  any  person  excepting  those  at  whose  instance  or  for  whose 
especial  benefit  such  Act  may  have  been  passed  and  those  claiming  by 
through  or  imder  them  but  all  such  rights  shall  be  deemed  to  be  saved 
in  any  such  Act  in  the  same  manner  as  if  a  proviso  for  that  purpose 
had  been  expressly  contained  therein  and  enacted  thereby. 

Construction  of  Tf^ords. 
Meaning  of  the  words  10.  "WTieuever  the  woi'd  "  Hcr  "  or  "His"  Majesty  shall  be 

ifi  vi(   No.  i  s.  7.  '•-iscd  in  any  Act  the  same  shall  be  taken  to  include  the  successors  to 
1  Prii.g  10.  the  Crown  of  England  and  "  Queensland  "  shall  mean  Queensland  and 

"  Quccnsinnd."        \-[^q  dependencies  thereof  and  "  Legislature  "  the  Legislature  thereof  for 
"  oovcrnor."  thc  tiuic  bciiig  howcvcr  constituted  and  whenever  the  word  "  Governor  " 

shall  be  used  the  same  shall  l)e  construed  to  mean  thc  Governor  or  other 
person  for  the  time  being  lawfully  administering  the  government  of 
;  Governor  in  tMs  colouy  aiid  tlic  woi'ds  "  Govcmor  in  Council"  shall  mean  the 

GoA'ernor  or  such  other  person  acting  by  and  with  the  advice  of  the 
Executive  Council  and  whenever  any  person  holding  or  occupying  a 
particular  office  or  position  shall  be  mentioned  or  referred  to  in  general 
terms  such  mention  or  reference  shall  be  taken  to  include  all  persons 
who  shall  at  any  time  thereafter  occupy  for  the  time  being  the  said 

office 


CouncU." 
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office  or  position  and  wlicnevev  any  poAver  or  authority  shall  bo  given  3i  VicTOBii  No.  6. 
to  the  Judg'os  of  the  Supreme   Court  collectively  to  make  or  approve  _^ 
of  any  general  rules  or  orders  of  the  Sui)reme  or  any  inferior  Court  couh;^'  °    "''"'""'' 
the  same  shall  be  exercised  bv  a  maioritv  of  them  of  whom  the  Chief  is  &  i6  Vic.  c.  76 
Justice  (or  in  case  of  a  vacancy  of  such  office  then  the  senior  Puisne  V?  &  is  Vie.  c.  125 
Judge)  shall  be  one  unless  a  contrary  intention  shall  appear.  ^.  as. 

11.  In   all    Acts    and    in    all    forms    and    schedules     therein  s.  37.  " 
contained    or    referred    to    or     thereto    annexed    Avords    importing  ^y'lf"-^^'"- it«- 20. 
the    masculine    gender   shall    be    deemed     and    taken    tio    include  i„tci''pfciaiLi  of 
females    and    the    singular    to   include  the   plural   and    the   plural  y'nain  wonu  in  Acts, 
the    singular    unless     the     contrary    as   to    gender    or    number    is  i"i>,^i,''^'  ^°'  ^^  "'  ^' 
cxpi'essly  provided  and  the  word  "person"  or  "party"  to  include  i3iiivii-.r.  21s.  4. 
bodies    politic    or    corporate    or    collegiate    as    avcU    as   individuals  p""'''' f,'"^ ""™''";, 
if  the  context  be  applical)le  thereto  and  the  Avord  "  month  "  to  mean  ..j^^^,'',"."'^  ^^^^' 
calendar  month   unless  words  be  added  shoAving  lunar  month  to  be 

intended  and  the  Avord  "land"  shall  include  messuages   tenements " Land." 

and  hereditaments  corporeal  or  incorporeal  of  any  tenure  or  descrii)tion 

and  Avhatever  may  be  the  estate  or  interest  therein  unless  Avherc  there 

are  words  to  exclude  houses  and  buildings  or  to  restrict  the  meaning 

to  tenements  of  some  particular  tenure  or  to  some  particular  estate  or 

interest  and  the  word  "  estate  "  shall  include  any  estate  or  interest "  Estate." 

charge  right  title  claim  demand  lien  or  encumbrance  at  laAV  or  in 

equity  luilcss  a  more  limited  meaning  is  indicated  by  the  context  and 

the  AVords  "  oath  "  "  swear  "  and  "  athdavit "  shall  include  affirmation  "Oatu"  &c. 

declaration  affirming    and  declaring  in  the  case  of  persons  by  laAV 

alloAved  to  declare  or  affirm  instead  of  sAvcaring. 

12.  In  the  construction  of  any  Act  unless  the  contrary  appear  inierpictuiion  of 
from   the   context   the   Avord    "indictment"    shall  be    imderstood    to  °;,''^.'".  j*^™^' [^  ^^"^'^• 
include  "information"  "  inquisition"  and  " in-eseutment  "  as  Avell  as  r.'j^^jj^lfj^^jjj ..  " 
indictment  and  also  any  " plea "  "replication"  or  other  pleading  and 

any  nisi  pvius  or  like  record  and  the  terms  "  finding  of  the  indictment " 

shall  be  understood  to  include  "the  taking  of  an  inquisition"  "the 

exhibiting  of  an  information  "  and  "  the  making  a  presentment"  and 

the  Avord  "property"  shall  be  understood  to  include  goods  chattels  ■•  riopcrty." 

money  A^aluable  securities  and  every  other  matter  or  thing  Avhether 

real  or  j)ersonal  upon  or  Avith  respect  to  Avhich  any  ofi'enee  may  bo 

committed  and  the  term  "circuit  court  "  shall  mean  any  court  holden  "Cii^uit  comt." 

by  and  before  a  judge  of  the  Supreme  Court  under  and  by  virtue  of 

section  tAventy-eight  of  the  "  Supreme  Court  Aci  of  1861  "   or  othcr- 

Avise  in  a  like  manner. 

13.  The  time  prescribed  or  allowed  in  an  Act  for  the  doing  of  KccUningofiime. 
a  particular  thing  shall  in  all  cases  be  taken  to  exclude  the  dav  of  the  ':\^."'-  ,V' 
act  or  event  from  or  after  Avhich  the  time  is  to  be  reckoned  but  shall 
include  the  day  for  the  doing  of  that  thing  Provided  that  Avhcre  that 
day  falls  on  a  SundaA'^  or  on  a  Christmas  Day  or  Good  Priday  the 
thing  may  be  done  on  the  day  following  and  distance  of  space  men- 
tioned or  indicated  in  an  Act  shall  be  computed  according  to  the 
nearest  road  ordinarily  used  in  travelling  unless  ineasurement  in  a 
direct  line  be  expressed  or  that  construction  be  rendered  necessary  by 
the  context. 

14.  WLen 


IZ    8.  H. 


4  ACTS  SHORTENING  ACT. 

31  VicTOEij  So.  6.  14.  When  any  officer  or  office  is  referred  to  in  any  enactment 

~  the  same  shall  be  taken  to  refer  to  the  officer  or  office  of  the  description 

Xe°Coiony  of  Queens-  designated  within  and  for  the  Colony  of  Queensland  and  all  references 

land"  to  be  impUed.  fo  localities  jurisdictious  and  other  matters  and  things  shall  be  taken 

i%Ji^g  n"  ^  ^'  ^'  to  relate  to  siich  localities  jurisdictious  and  other  matters  and  things 

within  and  of  the  said  colony  imless  in  any  siich  case  the  contrary 

shall  api)ear  to  liavc  been  intended  by  the  Legislature. 

Term  "quavtoi-  15.  The  term  "qiiartcr  sessions"  or  "  general  quarter  sessions" 

20  vi"/'  Xo  i"  s  10  ^^  '"^^  ^^*  ^^^  °^'  li^i'eafter  passed  shall  be  taken  equally  to  include 

iPring  13.    "         a   court    of  general    sessions    of    the    peace  and   every  such   court 

periodically  sitting  and  ordmarily  presided  over  by  the  chairman  of 

quarter  sessions  or  any  judge  of  a  district  coiu't  acting  as  chairman 

shall  be  deemed  to  have  had  and  shall  have  the  same  jurisdiction  and 

authority  l)oth  in  civil  and  in  criminal  cases   as  a   court  of  general 

quarter  sessions. 

Term  "  Gazelle"  and  16.  The  woi'd  "  Gcizcttc'"  uscd  ill  this  or  any  other  Act  .shall  be 

>etty  sessions/'       undcrstood  to  mcau  the  Queensland  Government  Gazette  and  the  words 

"priBgis."    '      ■  "  petty  sessions"  shall  be  understood  to  mean  the  justices  of  the  peace 

assembled  at  any  court  of  petty  sessions  or  sitting  in  sessions  not 

being  any  general  or  quarter  sessions. 

Poicers  to  be  ImpUecl. 

Power  to  appoint  17.  Whenever  power  shall  be  given  by  any  Act  to  Her  Majesty 

implies  power  to       or  to  tlic  Govcruor  of  thc  coloiiy  or  to  any  officer  or  person  to  make 

irvlc.' jr!r^T"s.  9!  appomtmcnts  to  any  office  or  place  it  shall  unless  there  are  words  to 

1  Pring  11.  show  a  coutraiT  intention  be  intended  that  such  power  shall  be  capable 

of  being  exercised  from  time  to  time  as  occasion  may  reqiure  and  that 

Her  said  Majesty  and  the  said  Governor  or  such  officer  or  person  shall 

have   power    to    remove    or    suspend  the   person   appointed   and   to 

appoint   permanently  or  temporarily  as  the  ease  may  require  another 

person  in  his  stead  or  in  the  places  of  any  deceased  sick  or  absent 

holder  of  such  appointment. 

From  time  to  time.  IS.  Whenever  power  shall  l3e  given  to  do  perform  or  suljmit  to 

i^p^''*^'  n°  ^  ^  ^^  ^^^  ^^^  matter  or  thing  such  power  shall  be  capable  of  being  exercised 

""^    '  from  time  to  time  as  occasion  may  requu-e  unless  the  nature  of  the 

thing  or  the  words  used  shall  indicate  a  contrary  intention. 

Power  to  revoke  and  19-  In  cvciy  eiiactmeut  whereby  power  shall  be  given  to  any 

alter  niies  and  regii-  officcrs  or  pcrsous  to  uiakc  auv  rulcs  ordcrs  or  regulations  it  shall  be 

lations  to  be  interred  .1.1.1,  i        m  "  lu  ji 

from  power  to  make  implied  tliat  such  officcrs  or  pci'sous  may  rcA'oke  alter  or  vaiy  the  same 
*''^'^-.    ^.    1,11  from  time  to  time  as  occasion  may  require  imless  the  terms  used  or  the 
1  Pring  11.      '     '  natiu'c  and  objects  of  the  power  shall  indicate  that  such  jjower  is 
intended  to  be  exercised  finally  in  the  first  instance. 

Poicers  when  Discretionary. 

wiien  a  power  is  dis-  20.  Where  lu  auy  euactmcnt  passed  after  the  twenty- seventh 

cretionary  and  when  d^^y  of  Novcmber  ouc  tliousaiid  eight  huudrcd  and  fifty-eight  a  power 

22  Vic.  No.  12  s. 8.  is  conferred  on    auy    officer  or   person   by   the   word  "may"   or  by 

1  Pring  13.  words  "it  shall  be  lawful"  or  the  words   "  shall  or  may  be  lawful" 

applied  to  the  exercise  of  that  power  such  word  or  words  shall  be  taken 

to  import  that  the  jiower  may  be  exercised  or  not  at  discretion  but 

where  the  word  "  shall"  is  applied  to  the  exercise  of  any  such  power 

the  construction  shall  be  that  the  power  conferred  must  be  exercised. 

Oaths 
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Oaths  and  tlicir  S((iiclion.  ai  Victobu:  No.  g. 

21.  "Wliencver   any    court  jiidp^c  justice  officer   commissioner  p 
arbitrator  or  other  person  shall  he  authorised  hy  law  or  hy  consent  of  o °tu"^ impHed  " from 
parties  to  hear  and  (leteriuine  any  matter  or  thing  such  court  judge  Jj"";;""  .''J  '""""  »'"' 
justice    ollieer  commissioner  arbitrator  and  other  person  shall  have  ig  vk  "xo.  i.  s.  12. 
authority  to  receive  and  examine  evidence  and  are  hereby  empoAvered  '  ^""s''- 

to  administer  an  oath  to  or  take  an  alUrmation  from  all  such  Avitnesscs 
as  are  legally  called  before  them  respectively. 

22.  In  all  eases  in  Avhich  an  oath  or  affirmation  shall  be  author-  Fuiso  oath  or  nffir- 
iscd  to  be  administered  or  taken  any  false  evidence  given  by  a  party  to  nation  o^  declaration 
whom  such  oath  shall  liave  been  administered  or  who  shall  have  made  le'vic"  No.  1  s.  13. 
such  affirmation  shall  be  deemt^d  to  l)e  a  misdemeanor  and   ])iuiishal)le  ^  ^'■'"' "• 

as  ])erjury  and  in  all  cases  where  a  solenm  declaration  shall  be  required 
to  be  taken  or  authorised  to  be  received  a  false  declaration  made 
by  any  person  shall  be  deemed  to  be  a  misdemeanor  and  jmnishable 
A\ith  line  or  imprisonment  at  the  discretion  of  the  court  before  wliich 
such  misdemeanor  shall  have  beeii  tried. 

Protection  of  Public  Officers. 

23.  "Whenever  a  power  is  conferred  or  duty  imposed  by  any  Act  For  protection  of 
upon  any  person  by  virtue  or  in  the  exercise  of  any  puldic  office  or  2.""vtc°'xo"i'>     9 
employinent  and  such  person  is  sued  in  respect  of  anything  done  by  I'piing  13. 

him  which  he  shall  allege  to  have  been  done  in  pursuance  thereof  he 
may  plead  the  general  issue  ('n'ith  or  Avithout  any  other  plea  or  pleas) 
ancl  give  the  special  matter  in  CA'idence  under  that  jilea  and  if  he 
succeeds  in  the  action  such  jitn'son  shall  recoA'cr  costs  as  between 
attorney  and  client  Provided  that  he  shall  at  the  foot  of  his  plea  state 
the  particular  Act  and  section  or  sections  upon  which  he  intends  to 
relv  and  no  other  enactment  shall  at  the  trial  be  relied  on  by  him. 

General  Provision. 

24.  The  sevei'al  proA'isions  of  this  Act  applicable  to  Acts  of  the  Provisions  of  the  said 
Legislature  of  this  tcrritorv  shall  extend  to  everv  Act  passed  or  to  be  ^"^  "tended  to  lUi 
])assed  by  such  Legislature  for  the  time  being  hoAVCAcr  constituted  22  vic.  xo.  12  s.  1. 
And  every  Act  passed  in  this  territory  by  AA'hatsoever  Legislature  may  ^  ^'"'"S  12. 

be  referred  to  by  the  Avords  "  Act  passed  in  this  colony"  or  1)y  tlie  term 
"  Act  of  the  Legislature  of  Ncav  South  AVales"  Provided  that  the 
AA'ord  "  Act"  alone  Avhenused  to  indicate  an  enactment  shall  equally  be 
taken  to  mean  an  Act  of  the  Legislature  of  this  colony  milcss  that 
construction  be  inconsistent  Avith  the  context. 

Fines  Penalties  and  Siimmary  Proceedings. 
2.5.  Whenever  any  fine  ])enalty  or  forfeiture  shall  be  imposed  Appropriation  of 
or  authorised  to  be  inqjosed  by  any  Act  such  Act  shall  be  taken  to  !]™_^J''>''  "■''""  '"""^ 
provide  that  the  same  when  recovered  shall  be  paid  one  moiety  to  Her  le  vie.  No.  1  s.  15. 
Majesty  her  Heirs  and  Successors  for  the  pnl)lic  uses  of  this  colony  ^  ^""s  ^i- 
and  in  support  of  the  Government  thereof  and  that  the  same  shall  be 
applied  in  such  manner  as  may  from  time  to  time  be  directed  by  any 
Act  or  Acts  of  the  Legislature  of  Queensland  and  that  the  other  moiety 
thereof  shall  be  paid  to  the  informer  or  person  prosecuting  or  suing  for 
the  same  unless  the  Act  imposing  the  said  fine  penalty  or  forfeitui-e 
shall  otherwise  direct. 

26.  Any 
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31  TicTOBia;  Xo  6. 

Who  mny  in    er.eral 

sue  for  pe-talties. 

16  Vic."  No.   Is.  16. 

1  Pi-ing  12. 

All    juflicial    powers 

conferre^l   on  justices 

to  be  escreiseil  suni- 

raarilv. 

22  Vic.  No.  1  9.  14. 

1  Prin"  11. 


Term    "Act"   or 
"  Statute." 
22  Vic.  No.  12  s.  / 
1  Prinff  13. 


Mode  of  pleading 

afRrmation  in  lieu  of 

oath. 

6  &  7  Vic.  c.  85  8.  ?. 


Commencement  of 
Act. 

Short  title. 


26.  Any  fine  penalty  or  forfeiture  so  imposed  may  he  sued  and 
proceeded  for  by  any  person  whomsoever  imless  by  the  Act  imposing 
the  same  such  right  to  sue  or  proceed  shall  be  expressly  given  to  any 
officer  or  person  by  name  or  designation. 

27.  "Whenever  by  any  Act  any  penalty  fine  or  forfeiture  is  made 
recoverable  before  or  is  authorised  to  be  imposed  by  or  before  any 
justice  or  justices  of  the  peace  otherwise  than  in  general  or  quarter 
sessions  and  whenever  by  any  Act  a  justice  or  justices  is  or  are 
empowered  to  hear  and  determine  otherwise  than  in  general  or  quarter 
sessions  any  matter  or  to  make  any  order  or  to  do  any  act  of  a  judicial 
character  such  Act  shall  be  taken  to  emi:)ower  such  justice  or  justices 
to  adjudicate  order  and  act  therein  accordingly  in  a  summary  way 
and  such  Act  shall  be  taken  to  have  enacted  that  no  conviction 
or  order  made  by  any  justice  or  justices  of  the  peace  imder  tlie  authority 
of  the  said  Act  shall  be  quashed  for  want  of  form. 

Interpretation  in  General. 

28.  In  all  indictments  and  informations  and  all  ])leadings  and 
proceedings  civil  or  criminal  or  penal  the  word  "  Statute"  or  the  word 
"Act"  used  to  indicate  an  enactment  shall  equally  be  taken  to  mean  and 
include  an  Act  of  the  Imperial  Parliament  or  an  Act  of  the  Legislature 
of  this  colony  or  territory  as  the  context  or  the  case  may  require. 

29.  Wherever  in  any  legal  proceeding  whatsoever  any  other 
legal  proceedings  may  be  set  out  it  shall  not  be  necessary  to  specify 
that  any  particular  persons  who  acted  as  jurors  had  made  affirmation 
or  declaration  instead  of  oath  but  if  it  be  stated  in  such  first 
mentioned  proceedings  or  in  any  record  whatsoever  that  the  jurors 
served  and  acted  as  jurors  (in  the  same  manner  as  if  no  Act  had 
passed  for  enabling  persons  to  serve  as  jurors  without  oath)  such 
proceedings  or  record  shall  not  be  held  insufficient  in  respect  thereof. 

Commencement  and  Short  Title. 
80.  This  Act  shall  commence  on  the  thirty-first  day  of  Decem- 
ber one  thousand  eight  hundred  and  sixty-seven  and  mav  be  referred 
to  as  the   "Acts  Shortenincj  Act  o/*  1867." 


An 


CONSTITUTION  ACT. 


An  Act  to  Consolidate  the  Laws  relating-  to  tliesiv.cioBLE  noss. 
Constitution  of  tlie  Colony  of  Queensland. 

[2Sth  December,  1867. 

WHEREAS  by  an  Order  in  Council  empowering  the  Government  of  Preamble 
Queensland  to  make  laws  and  to  provide  for  the  administration  of 
justice  in  the  said  colony  dated  at  the  Court  at  Buckin^liam  Palace  the 
sixth  day  of  June  one  thousand  eight  hundred  and  fitty-nine  it  was 
declared  and  ordered  by  the  Queen's  Most  Excellent  Majesty  in  Council 
that  the  Legislature  of  the  Colony  of  Queensland  should  have  full 
power  and  authority  from  time  to  time  to  make  laws  altering  or 
repealing,  all  or  any  of  the  provisions  of  the  said  Order  in  Council  in  Power  of  alteration 
the  same    manner    as  any  other  laws  for  the  good  government  of  the  °'  ™"s''i"tion. 

1  L  1£-ji  -iii  II      Order  m  Council 

colony  except  so  much  ot  the  same  as  incorporates  the  enactments  e.  22.  irriiig2i2. 
of  the  fourteenth  year  of  Her  Majesty  chapter  fifty-nine  and  of  the  sixth 
year  of  Ilor  Majesty  chapter  seventy-six  relating  to  the  giving  and 
withholding  of  Her  Majesty's  assent  to  Bills  and  tlie  reservation  of  Bills 
for  the  signification  of  Her  Majesty's  pleasure  and  the  instructions  to  be 
conveyed  to  Governors  for  their  guidance  in  relation  to  the  matters 
aforesaid  and  the  disallowance  of  Bills  by  Her  iNIajesty  Provided  that 
every  Bill  by  which  any  alteration  should  be  made  in  the  constitution  of 
the  Legislative  Council  so  as  to  render  the  whole  or  any  portion  thereof 
elective  should  be  reserved  for  the  signification  of  Her  Majesty's  pleasure 
thereon  and  a  copy  of  such  Bill  should  be  laid  before  both  Houses  of  the 
Imperial  Parliament  for  the  period  of  thirty  days  at  least  before  Her 
Majesty's  pleasure  thereon  should  be  signified  And  whereas  by  the 
thirty-first  clause  of  an  Act  of  the  sixth  year  of  Her  Majesty  chapter 
seventy -six  entitled  '•'  An  Ad  for  the  goveynment  of  Kciv  South  Wales  ami 
"  Van  Diemciis  Land'  it  was  enacted  as  follows — '"That  every  Bill  which  Givirrmrwitii- 
"  has  been  passed  by  the  said  Council  and  also  every  law  pioposed  by  ^"jj^'"e  "ssent  to 
"the  Governor  which  shall  have  been  passed  by  the  said  Council  o  >v  I*  vie.  c.  76 
"whether  with  or  without  amendments  shall  be  presented  for  Ilcr^-^^-  H'rineis^. 
"  Majesty's  assent  to  the  Governor  of  the  said  colony  and  that  the  Governor 
"  shall  declare  according  to  his  discretion  but  subject  nevertheless  to 
"  the  provisions  contained  in  this  Act  and  to  such  instructions  as  may 
"  from  time  to  time  be  given  in  that  behalf  by  Her  jMajesly  Her 
"  Heirs  or  Successors  that  he  assents  to  such  Bill  in  Her  Majesty's  name 
"  or  that  he  withholds  Her  Majesty's  assent  or  that  lie  reserves  such  Bill 
"  for  the  signification  of  Her  Majesty's  pleasure  thereon  and  all  Bills 
"  altering  or  affecting  the  divisions  and  extent  of  the  several  districts 
"  and  towns  which  shall  be  represented  in  the  Legislative  Council  or 
"  establishing  new  and  other  divisions  of  the  same  or  altering  the  number 
"  of  the  members  of  the  Council  to  be  chosen  by  the  said  districts  and 
"  towns  respectively  or  increasing  the  whole  number  of  the  Legislative 
"  Council  or  altering  the  salaries  of  the  Governor  superintendent  tr  judges 
"  or  any  of  them  and  also  all  Bills  altering  cr  ailecting  the  I'uties  of 
"  customs  upon  any  goods  wares  or  merchaudise  impcrted  to  or  exported 

"  from 
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assen  ed  to. 

6  &  >  Vic.  e.  76 

B.  32.     1  PrioK  19P 


Assent  to  Bills 

reserved. 

5  &  6  Vie.  c.  '; 

9.  33.      \  I'rins 


G 

11)0. 


3iVioToniJ3  No.  38.  "  from  the  said  colony  slia^l  in  every  case  be  so  reserved  except  sucli  Bills 
"  for  temforary  laws  as  the  Governor  shall  expressly  declare  necessary 
"  to  1)0  forthwith  assented  to  by  reason  of  some  public  and  pressing 
*'  emergency"     And  by  the  thirty-second  clau.'^e  of  the  said  last-mentioned 

Disarowaneo  of  Bills  Act  it  was  enacted  as  follows — "  That  Avhenever  any  Bill  which  shall  have 
'•'  been  presented  for  Iler  Majesty's  assent  to  the  Governor  of  the  said  colony 
"  shall  by  such  Governor  have  been  assented  to  in  Iler  Majesty's  name  the 
"  Governor  shall  by  the  first  convenient  opportunity  transmit  to  one  of  Her 
"  Majesty's  principal  Secretaries  of  State  an  authentic  cop)^  of  such  Bill  so 
"  assented  to  and  that  it  shall  bo  lawful  at  any  time  within  two  years  after 
"  such  Bill  shall  have  been  so  received  by  the  Secretary  of  State  for  Her 
"  Majesty  by  Order  in  Council  to  declare  her  disallowance  of  such  Bill  and 
"  that  such  disallowance  together  with  a  certificate  under  the  hand  and 
"  seal  of  the  Secretary  of  State  certifying  the  day  on  which  such  Bill  was 
"  received  as  aforesaid  being  signified  by  the  Governor  to  the  Legislative 
''  Council  of  the  said  colony  by  speech  or  message  to  the  said  Council  or  by 
"  proclamation  in  the  Neiv  South  Wales  Ooce7~nment  Guzette  shall  make 
"  void  and  annul  the  same  from  and  after  the  day  of  such  signification"  And 
by  the  thirty-third  clause  of  the  same  Act  it  Avas  enacted  as  follow.s — "  That 
"  no  Bill  which  shall  be  so  reserved  for  the  signification  of  Her  ISIajesty's 
"  pleasure  thereon  shall  have  any  force  or  authority  Avithin  the  Colony  of 
"  New  South  Wales  until  the  Governor  of  the  said  colony  shall  signify  either 
"  by  speech  or  message  to  the  Legislative  Council  of  the  said  colony  or  by 
"  proclamation  as  aforesaid  that  such  Bill  has  been  laid  before  Her  INIajesty 
"  in  Council  and  that  Her  INJajesty  has  been  pleased  to  assent  to  the  same 
"  and  that  an  entiy  shall  lie  made  in  the  journals  of  the  said  Legislalivo 
''  Council  of  every  such  speech  message  or  proclamation  and  a  duplicate 
"  thereof  duly  attested  shall  be  delivered  to  the  .registrar  of  the  Supreme 
"  Court  or  other  proper  officer  to  be  kept  among  the  records  of  the 
"  said  colony  and  that  no  Bill  which  shall  be  so  reserved  as  aforesaid 
"  shall  have  any  force  or  authority  in  the  said  colony  unless  Her  Majesty's 
"  assent  thereto  shall  have  been  so  signified  as  aforesaid  within  the  space 
'•'  of  two  years  from  the  day  on  which  such  Bill  shall  have  been 
"  presented  for  Her  jNIajesty's  assent  to  the  Governor  as  aforesaid" 
And  by    the    fortieth    clause    of   the    same   Act    it    was    declared    and 

Governor  to  conform  enacted  as  foUows — "  That  it  shall  be  lawful  for  Her  said  Majesty 
"  with  the  advice  of  Her  Privy  Council  or  under  Her  Majesty's 
"  signet  and  sign  manual  or  through  one  of  her  principal  Secretaries 
"  of  State  from  time  to  time  to  convoy  to  the  Governor  of  the 
"  said  Colony  of  New  South  Wales  such  instructions  as  to  Her  Majesty 
"  shall  seem  meet  for  the  guidance  of  such  Governor  for  the  exercise  of  the 
"  powers  hereby  vested  in  him  of  assenting  to  or  dissenting  from  or  for 
"  reserving  for  the  signification  of  Her  Majesty's  pleasure  Bills  to  be 
"  passed  by  the  said  Council  and  it  shall  be  the  duty  of  such  Governor  to 
"  act  in  obedience  to  such  instructions"  And  whereas  by  the  Act  of 
the  eighth  year  of  Her  Majesty  chapter  seventy-four  entitled  "  An  Act 
"  to  e.rphtin  and  amend  the  Act  for  the  government  of  New  South  Wales 
"and  Van  Dicmens  Land"  and  by  the  seventh  section  thereof  after 
reciting  that  '  by  the  said  recited  Act  '  (to  wit  the  said  herein- 
before mentioned  Act  of  the  sixth  yonr  of  Her  INLnjesty  chajjter 
seventy-six)   'it  is  provided  that  certain  Bills  shall  in  every  case    be 

'  reserved 


to  instrxietions. 
5  &  6  Vic.  c.  70 
8.  40.     1  Tring  198 
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*  reserved  by  the  Governor  for  the  signification  of  Ilor  Majesty's  pleasure  siVicroEiiE  No.  38. 
'  thereon  ami  tlic  intent  of  such  provision  was  to  ensure  tliat  such  Bills 

*  as  aforesaiil  should  nut   be  assented   to  by  the  Governor  without  duo 

*  consideration'  it  was  enacted  *'  That  it  shall  not  be  necessnrv  for  IheExJcndinc  the  Got- 
"  Governor  to  reserve  any  sucli  T.ill  for  the  sionifioalion  of  Ilcr  Maie.'^ty's  ""'"'''' '""";;:  '.","' 
"  pleasure  thereon  from  wlucli  lu  the  exercise  of  liis  discretion  as  limited  Hh' ruuii  assent. 

"  in  the  said  recited  Act  he  shall  declare  that  he  withholds  ller  Majesty's  J*  Vpringaos 

"  assent  or  to  which  he  shall  havi;  previou.sly  received  instructions  on  the 

"  part  of  Her  Majesty  to  assent  and  to  which  he  shall  assent  accordinj^ly" 

And  whereas  by  the  Act  of  the  fourteenth  year  of  Her  Majesty  chapter 

fifty-nine  intituled  '■^  An  Act  for  the   hcttcr   i/ovcrmnent  of  I/cr  Majestij's 

"  Austrcdidu  Colonies"   it  was  provided  and  enacted  that  the  provisions  of  RfsmiUion  of  niiia. 

the  said  Act  of  the  sixth  year  of  the  reign  of  Her  Majesty  as  ex])lained  ^^33  1  p,^i,'g  gVa 

and   amended   ])Y   tlu)   said  Act   of  the   eit^hth   year   of  the  rcip;n  of  Iler 

Majesty  concerning  Bills  reserved   for  the   signilicatiou  of  Her  Majesty's 

pleasure   thereon   shall    be  applicable   to  eveiy  Bill  so  reserved  under  the 

provisions  of  the    said  Act   of    the    fourteenth    year    of  Her    Majesty 

chapter    fifty-nine     And  whereas    it    is    expedient    to    consolidate    the 

laws    relating    to    the    constitution    of    Her    Majesty's  said    Colony    of 

Queensland      Now  therefore  Be  it  enacted  l>y  the  Queen's  Most  Excellent 

Majesty   by  and  with  tlie  advice  and  consent  of  the  Legislative  Council 

and  Legislative  Assembly  of  Queensland  in  Parliament  assembled  and  by 

the  authority  of  the  same  as  follows — 

Tfie  Let/islafure. 

1.  There    shall    be    witliin    the    said    Colony    of  Queensland    aLcRisintivo    Council 
Legislative  Council  and  Legislative  Assembly.  "",',lblJ^^''''"'""  ^" 

2.  Witliin  the   said  Colony  of  Queen.sland  Her  Majesty  shall  have  Oni.r  in  Council  s.i. 
power    by  and    with  the   advice    and    consent  of  the    said    Council   and  ^  i''''"K  23s. 
Assembly  to  make  laws  for  the  peace  Avelfarc  and  good  government  of  the  and'Assembiy  consti- 
colony  in  all  cises  whatsoever     Provided  that  all  Bills  for  appro]n-iating  tmcd. 

,        ,.    , ,  ,  ,.  /'        •  •  11  ■  i  Order  in  Council 

any  part   oi   the  public  revenue  tin-  iin])osing  any  new  rate  tax  or  mijiost  ^  2.   1  Prinp  238. 
subject  always  to  the  limitations  hereinafter  provided  shall  originate  in  the  Schedule  to  18  &  10 

T        •   1    1-         A  1  1        x"  XI  -11  A'ic.  c.  54.     17  Vie. 

Legislative  Assembly  ot  the  said  colony.  No.  .u  ».  1.  1  Pring 

3.  There  shall  be  a  session  of  the  Legislative  Council  and  Assembly  221. 

once  at  least  in  every  year  so  that  a  period  of  twelve  calendar  months  shall  P""  ses»ioii  of  Par- 

...  1      .  .1         ^      1       -Ji-  r-   11         T        •    1    X-  n  -l  i  ''"'"'"t  to  be  lield 

not  intervene  between  the  last  sitting  of  the   Legislative  Council  and  ,.,u.im.ftr. 
Aessinlily   in   one  session  and  the  first  sitting  of  the  Leirislative  Council  *-^"''''','"  .^°""'''' 

1     A  n      •       11  i.  •  "'  X.  t).    1  Prin(;210. 

and  As.sembly  in  the  next  session.  s.heduie  to  is  &  la 

4.  No  member  either  of  the  Legislative  Council  or  of  the  Legislative  J!|^''_^^  ^^^j  ^iPrin"' 
As,sembly  shall  be  permitted  to  sit  or  vote  therein  until  he  shall  have  228. 

taken  and  subscribed  the  following  oath  before  the  Governor  of  the  colony  No  member  to  sitov 
or  before  some  person  or  persons  authorised  by  such  Governor  to  atlminister  J'"^';;^^''",^,')^,''';.^;"^'^,.;,,^ 

such  oath oath  ofnllegiunce. 

T.-r.,.  ,  .  1  T.iii/..ii>i         11  i  Order  in  Council 

"  I  A   15   do  sincerely  promise  and  swear  tliat  1  will  be  taithtul  anil  lear  true  ^  u     j  i>,.i„^  210. 
"  allegiance   to   Her  Majesty    Queen  Victoria  as  lawful    Sovereign    of  tho  SelicduK'  to  18  &  19 
"  TTnitcd   Kingdom   of   Great  I'.ritain   and    Ireland   and  of  this   Colony  of  Vic.  c.  51.     17   Vic. 
"  Queensland  dependent  on  an<l  belonging   to  the  said  United  Kingdom     So  No-  'tis.  33.  1  Pring 
"help  mo  God"—  ^•^■ 

And  whensoever  the    demise    of   Her    ))resent    Majesty    or    of  any    of 
Her  Succes-sors  to  the  Crown  of  the  said  United  Kingdom  shall  be  notified 
by  the  Governor  of  the  colony  to  the  said  Council  and  Assembly  respec- 
tively 
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31V1CTOBIJE  No.  38.  tively  the  mcanbers  of  the  said   Council  and  Assemhl}'  shall  before  they 

shall  be  permitted  to  sit  and  vote  therein  take  and  sul)scribe  the  like  oath 

of  allesjiauce  to  the  Successor  for  the  time  beino;  to  the  said  Crown. 

Affirmation  may  bo  5.  Provided  that  every   person  authorised    by    law    to  make  an 

OnieVIn' Cou^nea*""'  affirmation  instead  of  taking  an  oath  may  make  such  affirmation  in  e^■ery 

s.  12.   1  Prini?  210.   casc  iu  which  an  oath  is  hereinbefore  required  to  be  taken. 

Vic''''c''V4'  ^tVL^  6-  -^^y  pei'son  '^^if>  shall  directly  or  indirectly  himself  or  by  any 

No.  41s.  31.  1  Pi-ing  pefTson  whatsoever  in  trust  for  him  or  for  his  use  or  benefit  or  on  his 

^^'     .  .  account  undertake  execute  hold  or  enjoy  in   the  whole  or  in   part  any 

t?4Xrl''^kn"cf  persons  contract  Or   asjreement  for  or  on  account  of  the  public   service  shall  be 

interested  in  contracts  5,^  P,rjp.|\j|g  of    being  suuimoned  or  clccted  or   of   sitting   or  voting   as  a 

o™ncies.''''''''"''member  of  the  Legislative  Council  or  Legislative  Assembly  during  the 

Scheiuie  to  18  &  19  time  he  shall  execute  hold  or  enjoy  any  such  contract  or  any  part  or  share 

Vic.' N-o\\'s.2lj.  ^   thereof  or  any  benefit   or  emolument  arising  from  the  same  and  if  any 

1  Priiig  223.  person  being  a  member  of  such  Council  or  Assembly  shall  enter  into  any 

such  contract  or  agreement  or  having  entered  into  it  shall  continue  to  hold 

it- his  seat  shall  be  declared  by  the  said  Legislative  Council  or  Legislative 

Assembly  as  tlie  case  may  require  to  be  void  and  thereupon  the  same  shall 

Proviso     exempting  becomo  and  be  void  accordingly     Provided  always  that  nothing  herein 

from  dis<jnai.acation     ^  J  ^  g]^r^\i  extend  to  auv  coutract  or  agreement  made  entered  into  or 

members  ot  com-  "  -^  .      . 

paniejexeeeding       accepted  by  auy  incorporated  company  or  any  trading  company  consisting 
twent/  m  number.     ^^  more  than  twenty  persons  where  such  contract  or  agi-eement  shall  be 
made  entered  into  or  accepted  for  the  general  benefit  of  such  incorporated 
or  trading  company. 
Election  of  disquaii-  7.  If  any  persou  by  this  Act  disabled  or  declared  to  be  incapable 

Schedu?e"to  18  &'  19  ^^  ^^^  ^^'  ^'^^^  ^^  ^^^^  Legislative  Council  or  Legislative  Assemby  shall 
Vic.  c.  51  s.  2J.  17  nevertheless  be  summoned  to  the  said  Council  or  .elected  and  returned  as 
rprin!°2'3  ^  '''  ^  member  to  serve  in  the  said  Assembly  for  any  electoral  district  such 
summons  or  election  and  return  shall  and  may  be  declared  by  the  said 
Council  and  Assembly  as  the  case  may  require  to  be  void  and  thereupon 
Penalty  for  the  Same  shall  become  and  be  void  to  all  intents  and  purposes  whatsoever 

Bittin*  or  Totmg.  ^^^  jf  ^^^y  pei'sou  undcr  any  of  the  disqualifications  mentioned  in  the  last 
preceding  section  shall  whilst  so  disqualified  presume  to  sit  or  vote  as  a 
member  of  the  said  Council  or  Assembly  such  person  shall  forfeit  the  sum 
of  five  hundred  pounds  to  be  recovered  by  any  person  who  shall  sue  for 
the  same  in  the  Supreme  Court  of  Queensland. 
stanWng  r«ie«  and  8.  The  Said  Legislative  Council  and  Assembly  from  time  to  time 

orJers  to  be  m:Kfe.  hereafter  as  there  may  be  occasion  shall  prepare  and  adopt  such  standing 
B.  13.  1  Prini;  2to.  rulcs  and  orders  as  shall  appear  to  the  said  Council  and  Assembly 
s.;iieduie  to  18  &  19  j-ggpeg^iyely  bcst  adapted  for  the  orderly  conduct  of  such  Council  and 
No.  4,1 9.  35. 1  Pring  Assembly  respectively  and  for  the  manner  in  which  such  Council  and 
^^^-  Assembly  shall  be  presided  over  in  case  of  the  absence  of  the  President  or 

the  Speaker  and  for  the  mode  in  which  such  Council  and  Assembly  shall 
confer  correspond  and  communicate  with  each  other  relative  to  votes  or 
Bills  passed  by  or  pending  in  such  Council  and  Assembly  respectively  and 
for  the  manner  in  which  notices  of  Bills  resolutions  and  other  business 
intended  to  be  submitted  to  such  Council  and  Assembly  respectively  at 
any  session  thereof  may  bo  published  for  general  information  and  for  the 
proper  passing  entitling  and  numbering  of  the  Bills  to  be  introduced 
into  and  passed  by  the  said  Council  and  Asseml)ly  and  for  the  proper 
presentation  of  the  same  to  the  Governor  for  Her  Majesty's  assent  all  of 

which 
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Avliich  rules  and  orders  shall  by  such  Council  and  Assembly  respectively  3i  VicToni.E  No.  38. 

bo  laid  l)!?fore  the  Governor  and  being  by  him  approved  shall  become 
bindinL'  and  of  force. 

9.  Notwithstanding  anvthing  hereinbefore  contained  the  Legislature  Tower  to  oiior  con- 
of  the  said  colony  as  constituted  by  this  Act  shall  have  full  power  and  ;|;',"c!°;,;jn.  ^'='*'''" 
aLitlnritv  fro  n  time  to  time  by  anv  Act  or  Acts  to  alter  the  provisions  or  Schciiuie  10I8&  I'j 
laws  for  the  time  being  in  force  under  this  Act  or  otherwise  concerning  ^l'  \x  ,  30  "^" 
the  Legislative  Council  and  to  provide  for  the  nomination  or  election  of  1  ?■•'"?  ^29. 
anotlier  Lei^islativo  Council  to  consist  respectively  of  such  meml)ers  to  be  ^  22."^  i'Vring"2^^i2 
appointed  or  elected  respectively  ))y  such  person  or  persons  and  in  such 

manner  as  by  such  Act  or  Acts  shall  be  determined  Provided  always 
that  it  shall  not  be  lawful  to  present  to  the  Governor  of  the  said  colony 
for  Her  Majesty's  assent  any  Bill  by  which  any  such  alteration  in  Ihe 
constitution  of  the  said  colony  may  be  made  unless  the  second  and 
third  readings  of  such  Bill  shall  have  been  passed  with  the  concurrence  of 
two-thirds  of  the  members  for  the  time  being  of  the  said  Legislative 
Council  and  of  the  said  Legislative  Assembly  respectively  Provided  also 
that  every  Bill  whii;h  shall  be  so  passed  for  any  of  such  purposes  shall  be 
reserved  for  the  signification  of  Iler  JNIajesty's  pleasure  thci'eon  and  a  copy 
of  such  Bill  shall  be  laid  before  both  Houses  of  the  Impeiial  Parliament 
for  the  peiiod  of  thirty  days  at  the  least  before  Her  ^lajesty's  pleasure 
thereon  shall  be  signified. 

10.  It  shall  ])e  lawful  for  the  Legislature  of  the  colony  b}'  any  Act  Power  to  alter  srstcm 
or  Acts  to  be  hereafter  passed  to  alter  the  divisions  and  extent  of  the  scbedu'irto'i8''&  19 
several  counties  districts  cities  towns  boroughs  and  liamlcts  which  shall  be  yif-  c.  54_  17  vic. 
represented  in  the  Legislative  Assembly  and  to  establish  new  and  other  220.  '  *'  "'  ""^ 
divisions  of  the  same  and  to  alter  the  apportionment  of  representatives 

to  be  chosen  by  the  said  counties  districts  cities  towns  boroughs  and 
hamlets  respectively  and  to  alter  the  number  of  representatives  to  be 
chosen  in  and  for  the  colony  and  in  and  for  the  several  electoral  districts 
in  the  same  and  to  alter  and  regulate  the  appointment  of  returning  officers 
and  make  such  new  and  other  provision  as  they  may  deem  expedient 
for  the  is.suing  and  return  of  writs  for  the  election  of  members  to  serve  in 
the  said  Legislative  Assembly  and  the  time  and  place  of  holding  such 
elections  Provided  always  that  it  shall  not  be  lawful  to  present  to  the 
Governor  of  the  colony  for  Her  Majesty's  assent  any  Bill  by  which  the 
number  or  apportionment  of  representatives  in  the  Legislative  Assembly 
may  be  altered  unless  the  second  and  third  readings  of  such  Bill  in  the 
Legislative  Council  and  the  Legislative  Assembly  respectively  shall  have 
been  passed  with  the  concurrence  of  a  majority  of  tlie  members  for  the 
time  beinc"  of  the  said  Legislative  Council  and  of  two-thirds  of  the  members 
for  the  time  being  of  the  said  Legislative  Assembly  and  the  assent  of  Her 
Majesty  shall  not  be  given  to  any  such  Bill  unless  an  address  shall  have 
been  presented  by  the  Legislative  Assembly  to  the  Governor  stating  that 
such  Bill  has  been  so  passed. 

11.  Nothing  herein  contained  shall  affect  the  power  or  authority  Existing  Legisinture 
of  any  Legislature  duly  constituted  before  thi.s  Act  comes  into  operation.    ^°'^  ""'"'^^'•^'i  ^'s  ''"• 

The  Governor. 

12.  It  shall  be  lawful  for  the  Governor  to  fix  such  place  or  places  riace  and  time  of 
within  any  part  of  the  colony  and  such  times  for  holding  every  session  g,",,^^"^,^  "J  i8"'^"'j9 
of  the  Legislative  Council  and  Assembly  of  the  said  colony  as  he  may  Vic.  c.  54.  17  vic. 

^  think    fg^-.*^'^''-^^""^ 
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31  VICTORIA!  Xo.  38.  think  fit  such  times  and  places  to  be  afterwards  changed  or  varied  as 
the  Governor  may  judge  advisable  and  most  consistent  Avith  general 
convenience  and  the  public  uelfare  giving  sufficient  notice  thereof  and 
also  to  prorogue  the  said  Legislative  Council  and  Assembly  from  time  to 
time  and  to  dissolve  the  said  Assembly  by  proclamation  or  otherwise 
whenever  he  shall  deem  it  expedient. 
Provisions  of  former  13.  The  provisious  of  the  boforo  mentioned  Act  of  the  fourteenth 

Ai!t3  respecting  the  ^^^^  of  Her  Maiesty  chapter  fiftv-nine  and  of  the  Act  of  the  sixth  vear  of 

al'owance     and    clis-  •'  ,,    ■       ,  i         ,  i  ■   "  l■.^     i        ■     a  i    ,     r        ,i  "         ,       r- 

allowance    of   BiUs  Her  Majesty  chapter  seventy-six  entitled   '•  An  Act  jur  the  government  of 

reserved.  a  j^^^^j  ^qki/i    Wciles  and  Van  Diemens  Land''  which  relate  to  the  giving 

9.  u.  1  Pring2io.     aiid  withholding  of  Her  Majesty's  assent  to  Bills  and  the  reservation  of 

Bills  for  the  signification  of   Her    JMajesty's    pleasure   thereon  and   the 

instructions  to  be  conveyed  to   Governors  for  their  guidance  in  relation 

to  the  matters  aforesaid  and  the  disallowance  of  Bills  l)y   Her  Majesty 

shall  apply  to  Bills  to  be  passed  by  the  Legislative  Council  and  Assembly 

constituted  under  this  Act  and  the  said  Order  in  Council  and  by  any  other 

legislative  body  or  bodies  which  may  at  any  time  hereafter  be  substituted 

for  the  present  Legislative  Council  and  Assembly. 

Appointment  to  \i.  The  appointment  of  all  public  offices  under  the  Government  of 

Government'^'of  the  ^hc  colouy  hereafter  to  become  vacant  or  to  be  created  whether  such  offices 

colony  to  be  vested  be  Salaried  or  not  shall  be  vested  in  the   Governor  in   Council  with  the 

CoTOciforaione "    exceptiou  of  the  appointments  of  the  officers  liable  to  retire  from  office 

Schedidc  to  18  &  19  ou  political  grouuds  which  appointments  shall  be  vested  in  the  Governor 

No4i"s^37  I'^PriiT" '''^1'^'^''     Provided  always  that  this  enactment  shall  not  extend  to  minor 

229.  °  appointments    which    by    Act    of  the   Legislature    or  by  order  of  the 

Exceptions.  Govemor  in  Council   may  be  vested  in    heads  of  departments  or  other 

officers  or  persons  within  the  colony. 
Judges  continued  in  15.  The  coiiimissions  of  the  present  judges  of  the  Supreme  Court 

the  enjoyment  of       of  the  Said  colouy  and  of  all  future  iudges  thereof  shall  be  continue  and 

their  olnees  during  •'  .  <>      S^      .  , 

their  good  behavior    remain  lu  full  forcc  during  their  good  behavior  notwithstanchng  the  demise 
donu'e'cluit'c^^^^     ^^  Her  JMajesty    (whom  may    God  long  preserve)  or  of  Her  Heirs  and 
Successors  any  law  usage  or  practice  to  the  contrary  thereof  in  anywise 
notwithstanding. 
But  they  may  he  re-  16.  It  shall  bc  lawful  nevertheless  for  Her  Majesty  Her  Heirs  or 

OTthe  adcirets'^of^  Succcssors  to  reuiovc  any  such  judge  or  judges  upon  the  address  of  both 
Parliament.  Houscs  of  the  Legislature  of  this  colony. 

Tiieir salaries  secured  17.  Sucli  Salaries  as  are  Settled  upon  the  judges  for  the  time  being 

during  the  con-  ],y  ^(jt  of  Parliament  or  otherwise  and  all  such  salaries  as  shall  or  may  he 
eommissioiis. '"'  iii  future  granted  l)y  Her  Majesty  Her  Heirs  and  Successors  or  otherwise 
to  any  future  judge  or  judges  of  the  said  Supreme  Court  shall  in  all  time 
coining  be  paid  and  payable  to  every  such  judge  and  judges  for  the  time 
being  so  long  as  the  patents  or  commissions  of  them  or  any  of  them 
respectively  shall  continue  and  remain  in  force. 

Bill  ™«faf  nie's'^  °'  ^^^  ^^  ^^^^^^  ^^^^  '""^  lawful  for  thc  Legislative  Assembly  to  originate 

commended  hy"  or  pass  any  voto  rosolution  or  Bill  for  the  appropriation  of  any  part  of  the 
Sciieduie''to  18  &  19  ^  Consolidated  revenue  fund  or  of  any  other  tax  or  impost  to  any 
Vic.  c.  54.  17  Vic.  purpose  which  shall  not  first  have  been  recommended  by  a  message  of 
No.  41 8. 54.  1  Bring  j^l^g  Govomor  to  the  said  Legislative  Assembly  during   the  session  in 

Avhich  such  vote  resolution  or  Bill  shall  be  passed. 
No  part  of    public  19.  No  part  of  Her  Majesty's  revenue  in  thc  said  colony  arising 

revenue  to  be  issued  from  any  of  the  sources  hereinafter  mentioned  shall  be  issued  or  shall  be 

except    on    warrants  •'  , 

from  Govemor.  made 
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made  issuable  except  in  pursuance  of  warrants  under  tlio  hand  of  the  3i  Victobi.i;  No.  38. 
Governor  of  the  colony  directed  to  the  public  treasurer  thereof. 

m,       r      ■  1     ■        r,  ,  Schedule  to  18  i   lU 

Ifie  Jjeqislativc  touncil.  Vic.  c.  5i.  17  Vic. 

20.  For   the   purpose  of  composing  the    Legislative    Council   offg"-/"'-^"-  '  ^""e 
Queensland    the    Governor    is    hereby    authorised   to    summon    in    Her  Legislative  Council 
Majesty's  name   by  an  instrunicnt   or  instruments   under  the  Great  Seal  y""' '°.'"'™'"i'°*|''^- 
of  the  said  colony  from   time  to  time  to  the  said  Logislati\e   Council  such  9.  u.  1  iviiig  23!». 
person  or  persons  as  he  shall  think  fit  and  every  person  who  shall  be  so  y"'"''*"'"/" '^''v.?p 
summoned  shall  thereby  become  a   member   of  tlie  TiCgislative  Council  of  No.  11 ».  2.  1  rring 
the  said  colony     Provided  always  that  no  person  shall  be  summoned  to  the  ^^'' 

said  Legislative  Council  who  shall  not  be  of  the  full  age  of  twenty-one 
years  and  a  natural-l)orrt  subject  of  Her  ^Majesty  or  naturalized  by  an  Act 
of  the  Imperial  Parliament  or  by  an  Act  of  the  Legislature  of  New  South 
"Wales  before  the  separation  or  by  an  Act  of  this  colony  Provided 
also  that  not  less  than  four-fifths  of  the  menil)ers  so  summoned  to  the 
Legislative  Council  shall  consist  of  persons  not  holding  any  oilice  of 
emolument  under  the  Crown  except  officers  of  Her  Majesty's  sea  and  land 
forces  on  full  or  half  pay  or  retired  officers  on  pensions. 

21.  The  members  of  the  said  Legislative    Council  who  shall  be  Duration  of  office  of 
summoned  thereto  by   the  Governor  shall  hold  their  seats  therein  for  the  Jju^,!'"'""      *"°""' 
term  of  their  natural  lives  sul)jcct  nevertheless  to  the  provisions  hereinbe- Order  in  Council 
fore  referred  to  and   hereinafter  contained  for  vacating  the  same  and  for  ^  i*' I'^i^r'^io^^' m 

..  ,  Ti  ••r<i-ii  1         Schedule  to   18  &   19 

altering  and  amending  the  constitution  of  the  said  colony  as  estabhshed  vic.  c.  51.  7  Vic. 

bv  this  Act  ^°-  *^  *•  ^• 

uy  LUIS  ^vtt.  ^  Pi..jjg  22 1. 

22.  It  shall  be  lawful  for  any  member  of  the  Legislative  Council  Resiunation  ofcoim- 
to  resign,  his  seat  therein  by  a  letter  to  the  Governor  and  u])on  the  receipt  ""<"-s- 

of  any  such  letter  by  the  Governor  the  seat  of  such  Legislative  Councillor  y'-p"''  "^5°  \^  yjf 
shall  become  vacant.  No.  -ti  s.  4.  1  Pring 

23.  If  any  Legislative  Councillor  shall  for  two  successive  sessions"    ' 

of  the  Legislature  of  tlie  said  colony  fail  to  give  his  attendance  in  the  said  absence.  "^"    ' 
Leg'slative  Council  without    the  pennis.sion   of  Her  Maiesty  or  of  the  ?.':''"-"^'"''''°  1^*  1^ 

"        *'  \  ic    c    51     17    A  ic 

Governor  of  the  colony  signified  by  the  said  Governor  to  the  Legislative  No.  41  s.  5.  1  Pnug 

Council  or  shall  take  any  oath  or  make  any  declaration  or  acknowledgment  ^^• 

of  allegiance  obedience  or  adherence  to  any  foreign  prince  or  power  or  shall 

do  concur  in  or  adopt  any  act  whereby  he  may  become  a  subject  or  citizen 

of  any  foreign  state  or  power  or  whereby  he  may  become  entitled  to  the 

rights  privileges  or  immunities  of  a  subject  or  citizen  of  any  foreign  state 

or  power  or  shall  become  bankrupt  or  take  the  benefit  of  any  law  relating 

to    insolvent  debtors   or  become  a  public   contractor  or  defaulter  or  be 

attainted  of  treason  or  be  convicted  of  felony  or  of  any  infamous  crime  his 

seat  in  such  Council  shall  thereby  become  vacant. 

21.  Any  question  which  shall  arise  respecting  any  vacancy  in  the  Trial  of  questions  of 
Legislative  Council   on   occasion   of  any  of  the  matters  atbrosaid  shall  be  ^"["",^^1^  ^^  ^g  ^  ^g 
referred  by  the  Governor  to  the  said  Legislative  Council  to  be  by  the  said  Vie.  c.  54.  17  vic. 
Legislative  Council    heard  and  determined     Provided  always  that  it  shall  g^  ^^ '• ''•  ^  ^"'"'S 
be  lawful  either  for  the  person  respecting   whose  seat  such  (juestion  shall 
have  arisen  or  for  Her  Majesty's  Attorney-General  for  the  said  colony  on 
Her  Majesty's  behalf  to  appeal  from  the  determination  of  the  said  Council 
in  such  case  to  Her  Majesty  and  th.at  the  judgment  of  Her  Majesty  given 
with  the  advice  of  Her  Privy  Couucil  thereon  shall  be  final  and  conclusive 
to  all  intents  and  purposes. 

26.  The 
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siTicroEixNo.  3S.  25.  The  Governor  of  the  colony  shall  have  power  and  authority 

from    time    to  time  by  an  instrument  unler  the  great  seal  of  the  said 

siJrat"'"^"'  °    '^^'  colony    to    appoint   one    member  of  the   said  Legislative  Coimcil   to   bo 

President  may  tate  President  thereof  and  to  remove  him  and  appoint  another  in  his  stead  and 

Sche(^ul'e^o  18  &  19  it  shall  bo  at  all  times  lawfnl  for  the  said  President  to  take  part  in  any 

Tic.  c.  51.  17  Tic.  debate  or  discussion  which  may  arise  in  the  said  Legislative  Council. 

225.     ^  '        ""°  26.  The  presence  of  at  least  one-thii-d  of  the  members  of  the  said 

Quonwi  division       Legislative    Council    exclusive    of  the    President  shall    be    necessary   to 

s!hcduie°to  18  &  19  coustituto   a  quorum  for  the  despatch   of  business  and  all  questions  which 

A'ic.  c.  54. 17  Vio.  .\o.  shall  arise  in  the  said  Legislative  Council  shall   be  decided  bv  a  majority 

s.  s.      nng  — o.  ^j.  ^.^jgg  pf  ^j.jg  ii^enibers   present  other  than  the  President  and  when  the 

votes  shall  bo  equal  the  President  shall  have  the  casting  vote     Provided 

always    that    if    the  whole    number   of  members   constituting    the    said 

Legislative  Council  shall  not  be  exactly  divisible   by   three  the  quorum  of 

the  said  Legislative  Council  shall  consist  of  such  whole  number  as  is  next 

greater  than  one-third  of  the  members  of  the  said  Legislative  Council. 

The  Legislative  Assembly/. 
Constitution   of  27.  For  thc  purposo  of  constituting  the  Legislative  Assembly  it 

Ordei'^'hrc^ouncii''^'  '^^^'^^^  ^^^  lawful  for  the  Governor  from  time  to  time  as  occasion  shall  require 
e.  5.  1  Pring  239.  in  Her  Majesty's  name  by  an  instrument  or  instruments  under  the  great 
vilrc.''54°  'r7'vL^^'^-''-l  of  the  colony  to  summon  and  call  together  a  Legislative  Assembly  in 
No.  41  .s.  9.  and  for  the  said  colony. 

Members  of  Assembly  2S.  The  Legislative    Assembly   shall    consist    of    members    duly 

Scheduieto  1^8  &  i9^^^j^]-Qg^l  ■'^^cording.  to  the  Legislative  Assembly  Act  for  the  time  being  to 
No.  41  s.  10.  1  Pring  be  clccted  by  the  inhabitants  of  the  said  colony  having  any  of  thc 
s.^G.'^''p7m"  239.''"'fl^'^li^'c^^  mentioned  in  the  Fdectoral  Act  for  the  time  being. 

Duration  of  Asscm-  29.    Evei'y  Legislative  Assembly  of  the  'said  colony  hereafter  to 

Scheduioto  18  &  19 '""^  suniuioned  and  chosen  shall  continue  for  five  years  from  the  day  of 
Vic.  c.  54. 17  Vie.  No.  the  return  of  the  writs  for  choosing  the  same  and  no  longer  subject 
418.21.  iPnng227.  nevertheless  to  be  sooner  prorogued  or  dissolved  by  the   Governor. 

Order   in   Louncd  i  o  j 

8.  7.     1  Pring  239  /y  j    7")        •    • 

Lrcneral  I  rovtsions. 
Legislature  em-  30.  Subjoct  to  the  provisious  Contained  in  the  Imperial  Act    of 

k°«  74"i'>ti"s'"^aie  tl'e  eighteenth  and  nineteenth  Victoria  chapter  fifty-four  and  of  an  Act  of  the 
and  other  disposal  of  eighteenth  and  nineteenth  years  of  Her  Majesty  entitled  "  An  Act  to 
Ordl'i- "i'n  Council  ''repeal  the  Acts  of  Parliament  now  in  force  respecting  the  disposal  of  the 
9.17.  I  Pring  2 n.  "  luuste  Iduds  of  the  Crown  in  Her  Majesty  s  Australian  Colonics  and  to 
Vic.'"  e.  Vi°.  \*7  \lc."  make  other  provisions  in  lieu  thereof  which  concern  the  maintenance  of 
No.  41  s.  43. 1  Pring  existing  coutracts  it  shall  be  lawful  for  the  Legislature  of  this  colony 
to  make  laws  for  regulating  the  sale  letting  disposal  and  occupation  of 
the  waste  lands  of  the  Crown  within  the  said  colony. 
Duties   not    to   bo  31.  It  shall  not  be  lawful    for  the  Legislature  of  the  ctdony  to 

trro'ltror  any  duties  lovy  any  duty  upon  articles  imported  bona  fide  for  the  supply  of  Her  Majesty's 
inconsistent  with  land  or  sea  forces  nor  to  levy  any  duty  impose  any  prohibition  or  restric- 
Order'in  Council  ^'"'^  '**'  graut  auy  excmptiou  from  any  drawback  or  other  privilege  upon 
s.  18.  ii'rin?2ii.  tlic  importation  or  exportation  of  any  articles  nor  to  enforce  any  dues  or 
\>Tc.'^5k  17  vlj! '^'^''^I'S'^s  upon  shipping  contrary  to  or  at  variance  with  any  treaty  or 
No.  41 8. 45. 1  Pring  treaties  concluded  by  Iler  Majesty  with  any  foreign  power. 

32,  Subject  to  the  provisions  of  this  Act  and  notwithstanding 
Customs  duties  TT.ay  any  Act  or  Acts  of  the  Imperial  Parliament  now  in  force  to  the  contrary 
rot'ial^°tho4"h  'coa^  it  shall  be  lawful  for  the  Lcgislatua'o  of  the  colony  to  impose  and  levy 

such 
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such  duties  of  customs  as  to  tlioiu  may  seem  fit  on  the  impirtation  into  3i  Victobi*  No.  ss. 
the  colonv  of  any  goods  wares  and  merchandise  whatsoever  whether  the 

1  "p  L     1    f  ii        TT     "i     1     1'"         1  /•   iU  1       •        trarv  to  exi'li;  K  Acts 

produce  of  or  exported  from   tlio  United   Jvingdom  or  any  of  the  colonies  of  i'„rii;iim-i,t. 
or  dependencies  of  the  United  Kingdom  or  any  foreign  country     Provided  OrcU-rin  cmmrii 
always  that  no   new  duty  shall  be  so  imposed  upon  the  importation  into  s.-hccinic  toTs  &  io 
the  said  colony  of  any  artitlc  tlic  produce  or  manufacture  of  or  imported  ^''«-  "  s*-,  '''  T'''- 
from  any  particular  country  or  place  which    shall  not  be  equally  imposed  030.     '    "       ""^ 
on  the  importation  into  the  said  colony  of  the  like  article  the  produce  or 
manufacture  of  or  exported  from  all  oiher  countries  and  places  whatsoever. 

33.  All  laws  statutes  and  ordinances  which  at  the  time  when  Fonc  of  la«s  and 
this  Act  shall  come  into  operation  shall  be  in  force  within  the  said  colony  ;;:™i  °^  ~""'' 
shall  remain  and  continue  to  be  of  the  same  authority  as  if  this  Act  had  not  Order  in  Coufifii 
been  made  except  in  so  far  as  the  same  are  repealed  and  varied  hereby  g,.^°j^,/g  ,o"j'|"^^^-)9 
and  all  the  courts  of  civil  and  criminal  jurisdiction  within  the  said  colony  vk-.  c.  u.  J7  Tic. 
and  all  charters  legal  commissions  powers  and  authorities  and  ftll  offices  229.  "'  '  ""^ 
judicial   administrative  or  ministerial   within  the  said  colony  respectively 

except  so  far  as  the  same  may  be  abolished  altered  or  varied  by  or  may 
be  inconsistent  with  the  provisions  of  this  Act  shall  continue  to  subsist  as 
if  this  Act  had  not  been  made. 

Croivn  Iii(/hfs  and  Revenues. 

34.  All  taxes  imposts  rates  and  duties  and  all  territorial  casual  au  duties  and 
and  other  revenues  of  the  Crown   (including   royalties)    from    whatever  ;™ed're!e™«'°"' 
source  arising  within  this  colony  and  over  which  the  present  or  future  fumi. 
Legislature  has  or  may  have   power  of  appropriation  shall  form  one  con- vic'^''c"'5.|.° '' i7*^vfc. 
solidated  revenue  fund  to  be  appropriated  for  the  public   service  of  this  No.  41  s.  47. 
colony  in  the  manner  and  subject  to  the  charges  hereinafter  mentioned.       -^  Pnng230. 

35.  The    consolidated    revenue    fund     of   this    colony    shall    bo  Sueh  fund  pcrma- 
permanently  charged  with  all  the  costs  charges  and  expenses  incident  to  expclL'sofcoiiect'^on. 
the  collection   management  and  receipt   thereof  such  costs  charges    and  Seiu-duieto  ]« &  19 
expenses  being  subject  nevertheless  to  be  reviewed  and    audited  in    such  j^-J,*;  ,ji  ^'^g 
manner  as  shall  be  directed  by  any  Act  of  the  Legislature.  1  Pnug  230. 

3G.  There   shall  be  payable  in  every  year   to  Her  Majesty  Her  Civil  list  of  £i6.30O 
Heirs  and  Successors  out  of  the  consolidated  revenue  fund  of  this  colony  the  jiJj°j,^.'° 
several  sums  not  exceeding  in  the  whole  the  sum  of  fourteen  thousand  seiieUuie  to  is  &  i9 
nine    hundred  pounds    for    defraying    the    expense    of  the  several  scr- j^-'^'^'^jj  ^g 
vices    and    purposes    named   in    the    schedules    A  and    B   to    this    Act  1  I'rinpasi. 
annexed  the  said  several  sums  to  be  issued  by  the  Colonial  Treasurer  in  ^''21  u„d'^civii  list, 
discharge  of  such  w.arrant  or  warrants  as  shall  be  from  time  to  tijiie  1  I'nng  212  "uJ  25 
directed  under  the  hand  of  the  Governor  and  the  said  Treasurer  shall  j  p',.|„g'2'G6. 
account  to  Her  Majesty  for  the  same  through  the  Lords  Commissioners  of 
Her  JNLijesty's  Treasury  in  such  manner  and  form  as  Her  Majesty  shall 
be  graciously  pleased  to  direct. 

37.  The  said  several  sums  mentioned  in  schedules  A  and  B  shall  civiUi.-t  to  be nceom- 
be  accepted  and  taken  by  Her  Majesty  Her  Heirs  and  Sucoef,..ors  by  way  |;?7,'',,^;ere7oi'''iT.e 
of  civil  list  instead  of  all  territorial  casual  and   other  rcvciiiies  of  tlie  Cr(-wn. 

Crown  (including  all  royalties)  from  whatever  source   arising  within  the  yjll'^'^.^'gl"  ^^^Y^^ 
said  colony  and  to  the  disposal  of  which  the  Crown  may  be  entitled  either  No.  41  p.  50. 
absolutely  or  conditionally  or  otherwise  howsoever.  ""^ 

38.  Two  thousand  one  hundred  pounds  in  each  year  shail  be  payable  Pensions  fajMe  to 
for  pensions  to  the  judges  of  the  Supreme  Court  out  of  the  sum  set  apart '^''e;;/' ^"i'""'"' 
for  pensions  in  the  said  schedule  B  but  such  last-mentioned  sum  shall  bo  Si-hwiuio  t«  is  &  le 

ratoably 
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31Ticiobi.t;No.  3S.  rateablj  or  proportionally  increased  wheuoA-er  the  number  of  such  judges  or 

I  their  respective  salaries  may  or  shall  be  increased. 

No.' 41  s";" 51.  39.   After  and  subject   to   the  payments  to   be  made  under  the 

1  Phng  231.  provisions  hereinbefore  contained  all  the  consolidated  revenue  fund  here- 

ConsoUdated  revenue  inbefore  mentioned  shall  be  subject  to  be  appropriated  to  such  specific 
Act''of ''thr'Ll^Li'a^  purposes  as  by  any  Act  of  the  Legislature  of  the  colony  shall  be  prescribed 
ture.  °       in  that  behalf    Provided  that  the  consolidation  of  the  revenues  of  this 

^thCTdwr^esmicoQ^^'^^^^y  shall  uot  affect  the  payment  of  the  annual  interest  or  the  principal 
soiidated  "  revenue  sunis  mentioned  iu  auy  outstanding  debentures  or  other  charge  upon  the 
cTw"uoU°eoL'ou"da-  territorial  revenue  as  such  interest  principal  or  other  charge  severally 
tion.  becomes  due  nor  shall  such  consolidation  affect  the  payment  of  any  sum 

Vic^c^'sl' Tt'VL^^'^'  ■'''^I'lis  heretofore  charged  upon  the  taxes  duties  rates  and  imposts  now 
Xo.  41 3.  53.  raised  levied  and  collected  or  to  be  raised  levied  and  collected  to  and  for 

1   ring  231.  ^^^^   ^^^^  ^^  ^1^^^    colony  for    such  time    as    shall    have    been    appointed 

l)y    any  Acts   of  the  said   Legislature  by  which   any  sucli  charge  was 
authorised. 
The  entire  manage-  40.  The  eutii'e  management  aiul  coiitrol  of  the  AViTste  lauds  belonging 

am"' ''Iir'Tvemins  ^^  ^^^  Crowu  in  the  said  Colony  of  Queensland  and  also  the  appropriation 
tiience  arisinj  to  be  of  the  gross  procceds  of  the  sales  of  such  lands  and  of  all  other  proceeds 
Le^'isktiire  ""^  ^°'"^^  ^^^^  I'eveuues  of  the  same  from  whatever  source  arising  within  the  said 
Schedule  to  18  &  19  colony  including  all  royalties  mines  and  minerals  shall  be  vested  in  the 
No  41 8^*58  ^^  ^ "  Legislature  of  the  said  colony  Provided  that  nothing  herein  contained 
1  Pring  232.  shall  affoct  or  be  construed  to  affect  any  contract  or  to  prevent  the  fulfil- 

^i!°^f'"'nlw  °1"1!,"  ment  of  any  promise  or  engag-ement  made  by  or  on  behalf  of  Her  Maiesty 
contracts  of  Her  With  respcct  to  any  lauds  situate  within  the  said  colony  in  cases  where 
any'^s'ueh  hudr  hot  ^^^cli  coutracts  proiiiiscs  or  engagements  shall  have  been  lawfully  made 
any  vested  rights  before  tlic  time  at  which  this  Act  shall  take  effect  within  this  colony  nor 
under  9  &  To  vic^'c!  to  disturb  or  iu  any  way  interfere  with  or  p'gjudice  any  vested  or  other 
lot  nor  any  vested  rights  which  have  accrucd  or  belong  to  the  licensed  occupants  or  lessees 
which  his  a'ccru'id  ^f  f^ny  Crowu  hinds  within  or  without  the  settled  districts  under  and  by 
under  .any  Order  of  vii'tuo  of  the  Act  of  the  Imperial  Parliament  passed  in  the  ninth  and  tenth 
Majes'tj-'iircouneainysars  of  Her  Majesty's  reign  chapter  one  hundred  and  four  or  of  any 
pursuance  thereof,     oixlcr  or  ordcrs  of  Her  Maiesty  in  Council  issued  in  pursuance  thereof, 

ISilDVic.e.Sis.  2.  •'        '  ^ 

Scheduie'Hiereto  17  Powcvs  coicl  Privileges  of  Houses  of  Parliament. 

Vic.  No.  41  s.  58.  41.  Each   House   of  the  Parliament  of  the   .said  colony  and  any 

.„  "°° "    ■,     ,       committee  of  either  House  duly  authorised  by  the  House  to  send  for 

Power  to  order  the  ,  ,        •'  ^  i ,        i     i     /•  ii         ti 

attendanceofpcrsons.  pcrsous  and  papors  may  order  any  person  to  attend  before  the  House 

25  Vie.  ^^'o-7s.  1.     or  before   such   committee  as  the  case  may  be  and  also  to  produce  to  such 

House  or  committee  any  paper  book  record   or  other  document  in  the 

possession  or  power  of  such  jjerson. 

Order  to  attend  to  be  42.  Ally  such  oi'dcr  to  attcud    or    to  produce  documents  before 

"fvufNo'yTT''^^^^'^^"   ■^^"'^^  ^^^^11  ^^^  notified  to    the  person  required  to  attend  or  to 

i  Pring  258.  produce  documents  by  a  summons  under  the  hand  of  the  President  or 

Speaker  as  the  case  may  be  and  anj^  such  order  to  attend  or  to  produce 

documents    before    any  such   committee  shall  be  notified  to  the  person 

required  to  attend  or  to  produce  documents  by  a  summons  under  the  hand 

of  the  clerk  of  the  House  authorised  by  the  chairman  of  the  committee 

and  in  every  such  summons  shall  be  stated  the  time  and  place  when  and 

where  the  person  summoned  is   to  attend   and  the  particular  documents 

which  ho  is  required  to  produce  and  such  summons  shall  be  served  on  the 

.   -■•  -  .      .  .  person 
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person  mentioned  therein  either  by  deliverins;  to  him  a  correct  copy  of  3i  Yictobi.»;  No.  38. 

such  summon.^  or  by  leaving  a  correct  copy  of  the  same  with  some  adult 

person  at  his  usual  or  last  known  place  of  abode  in  the  colony  and  thero 

shall  be  paid  or  tendered  to  tlio  person  so  summoned  if  he  shall  not  reside 

within  five  miles  of  the  Legislative  Chambers  a  reasonable  sum  for  his 

expenses  of  attendance. 

43.  A  member  of  either   Huusc  may  ])e  ordered  by  tlio  JIouso  of  Aiteudaucc  of  mem- 
which  he  is    a   member   to    attend  before  cither    House   or  before    any  ^S''^^. 
committee  of  either  House  without  summons.  i^Priu"  259. 

4-i.  If  any  person  ordered  to  attend  or  produce  any  paper  book  Objpction  to  answer 
record   or  other  docimient  to  either  House  or  to  any  committee  of  cither  'i'"^''''''"^  »'•  p'-oJuco 

IT  1     Ti      •  •      J    >  J-         ii  1  1  ■  uocuuients  to   bo  ro- 

Jlousc  shall  object  10  answer  any  question  that  may  be  put  to  him  or  to  ported  to  the  House, 
produce  any  such  paper  book  record  or  other  document  on  the  ground  that  I'^p^iu.'.^sg^  ^'  *' 
the  same  is  of  a  private  nature  and  does  not  affect  the  subject  of  inquirj' 
the  President  or  Speaker  or  the  Chairman  of  the  Committee  as  the  ease  may 
be  shall  report  such  refusal  with  the  reason  tliereof  to  the  House  who 
shall  thereupon  excuse  the  answering  of  such  question  or  the  production 
of  such  paper  book  record  or  otlier  document  or  order  the  answering  or 
production  thereof  as  the  circumstances  of  the  case  may  require. 

45.  Each  House  of  the   said  Parliament  is  hereby  empowered  to  Houses  empowered  to 
punish   in  a   summary   manner  as   for   contempt  by  fine  according  to  the  i"""^'"  ^"™"'""'y'^°'' 

/>-i  Tr  1    •         ^  o  ir>  •  certain  contempts. 

stauuuig  orders  01  cither  House  and  m  the  event  ot  such  fine  not  being  25  vic.  No.  7  s.  5. 
immediately  paid  by  imprisonment  in  the  custody  of  its  own  ofQcer  in  such  ^  ^""""S  -^'''• 
place  within  the  colony  as  the  House  may  direct  or  in  Her  ^Majesty's  gaol 
at  Drisbane  until  such  fine  shall  have  been  paid  or  until  the  end  of  the 
then  existing  session  or  any  portion  thereof  any  of  the  offences  hereinafter 
enumerated  whether  committed  by  a  member  of  the  House  or  by  any  other 
person — 

Disobedience  to  any  order  of  either  House  or  of  any  committee  duly 
authorised  in  that  l)chalf  to  attend  or  to  produce   papers  books 
records  or  other  documents  before  the  House  or  such  committee 
unless  excused  by  the  iJouse  in  manner  aforesaid. 
Refusing  to  bo  examined  before  or  t&  answer  any  lawful  and  relevant 
question  put  by  the  House  or  any  such  committee  unless  excused 
by  the  House  in  manner  aforesaid. 
The  assaulting  ol)strueting  or  insulting  any  memljer  in  his  cunung 
to  or  going  from  the  House  or  on  account  of  his  behavior    in 
Parliament    or   endeavoring   to  compel  any   meinljer    by   force 
insult  or  menace  to  declare  himself  in  favor  of  or  against  any 
proposition  or   matter   depending    or    expected  to  be   brought 
before  either  House. 
The  sending  to  a  member  any  threatening  letter  on  account  of  his 

behavior  in  Parliament. 
The  sending  a  challenge  to  fight  to  a  member. 
The  offering  of  a  1)ribe  to  or  attempting  to  bribe  a  mcmljer. 
The  creating  or  joining  in  any  disturbance  in  the  House  or  in  the 
vicinity  of  the  House  while  the  same  is  sitting  whereby  the 
proceedings  of  such  House  may  be  interrupted. 
40.  For  the  purpose  of  jninishing  any  of  the  contempts  aforesaid  Pre.Mdent  or  Sjcakcr 
the  President  or  Speaker  as  the  case  may  be  is  hereby  empowered  upon  25'vK°^xo"7''e  e, 
the  resolution  in  that  behalf  of  the  House  to  issue  his  warrant  under  his  rPrii)g259. 
B  hand 
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siVicioBOE  No.  38.  hand  foi"  the  appreheiLsion   and   imprisonment  as  aforesaid  of  any  person 

adjudged  by  the  House  guilty  of  any  such  contempt  if  such  fine  shall  not 

have  been  paid  as  aforesaid. 

Persons    disturbing  47.  Any  pcrsou  creating  or  joining  in  any  disturljances   in   the 

proceedings  of  House  Housc  during  its  actual  sitting  may  be  a^jprehended  without  warrant  on 

"Twarnm't!""^ '"'"'"  the  Verbal  order  of  the  President  or  Speaker  as  the  case  may  be  and  may 

25  Vic.  No.  7  s.  7.  be  kept  in  the  custody  of  the  officer  of  the  House  until  a  warrant  can  be 

1  Pruig  2j9.  made  out  for  the  imprisonment  of  such  person  in  manner  aforesaid. 

Form  of  warrant.  ^8.  Evory  such  Warrant  shall  contain  a  statement  that  the  person 

25  Vic.  No.  7  8.  8.    therein  mentioned  has  been  adjudged  guilty  of  contempt  by  the   House 

1 1'riug  2G0.  ^jj^  President  or  Speaker  whereof  shall  have  issued  the  same  specifying  the 

nature  of  such  contempt  in  the  words  of  this  Act  defining  the  same  or  in 

equivalent  words  and  every  wari'ant  shall  be  sufiicient  from  which  it  can  be 

reasonably  collected  that  the  person  mentioned  tjierein  has  been  adjudged 

guilty  of  any  of  the  contempts  aforesaid  and  no  particular  form  shall  be 

necessary  to  be  observed  in  such  warrant. 

Sheriffs     constables  ^9.  The  sheriff  and  his  officers  and  all  constables  and  other  persons 

and  others  to  assist  in  are  hereby  required  to  assist  in  the  apprehension  and  detention  of  any 

orrerbai'onijr'""'  pcrsou  iu  pursuaucc  of  the  verbal  order  as   aforesaid  of  the  President  or 

25  Vic.  No.  7  s.  9.  Speaker  as  the  case  may  be  and  also  to  be  aiding  and  assisting  in  the 

1 1'nng    )0.  execution  of  any  such  warrant  as  aforesaid  and  Avhere  any  such  warrant 

directs  that  the  person  mentioned  therein  shall  be  imprisoned  in  any 

Gaoler  to  imprison,    n"^^^  the  keeper  thereof  is  hereby  required  to  receive  such  person  into  his 

custody  in  the  said  gaol  and  there  to  imprison  him  according  to  the  tenor 

of  the  warrant.  ' 

Doors  may  be  broken  ^0.  It  shall  be  lawful  for  any  person  charged  with  or  assisting  in 

open    in    executing  the  cxecutiou  of  any  waiTaut  under  the  hand  of.the  President  or  Speaker 

TsTic'  No.  7  s.  10.  issued  under  the  authority  of  this  Act  to  break  open  in  the  daytime  all 

1  Pring  2uO.  doors  of  places  where  the  person  for  whose  apprehension  such  warrant  was 

issued  is  concealed. 
House    may    direct  51.  Tho  publishing  of  any  falsc  or  scandalous  libel  of  any  member 

Attorney-General  to  touchiug  his  couduct  as  a  member  by  any  person  other  than  a  member  is 
proceeding '"mil-"  °  hereby  declared  to  be  a  misdemeanor  and  it  shall  be  lawful  for  either 
inariiy.        ^  Houso  to  dircct  thc   Attomoy-Gcneral  to  prosecute   before  the  Supreme 

I'^Pj.j^'i; 200.  '  ^      'Court  any  such  person  committing  any  such  niisdemeanur  and  any  such 
person  convicted  laefore  the  said  court  of  any  such  misdemeanor  shall  be 
liable  to  imprisonment  for  any  period  not  exceeding  two  j'ears  or  to  a  fine 
not  exceeding  one  hundred  pounds  or  to  both  such  imuislnnents. 
House    may   dircct  52.  It  shall  be  lawful  for  either  House  to  direct  the  Attorney- 

Attornej-Geuerai  to  General  to  pi'osecutc  bcforc  the  Supreme  Court  any   such  person  guilty  of 
contempts.  °'   °   "'  ^'ij  <jther  contempt  against  the  House  which  is  punishable  by  law. 
25  Vic.  No.  7  s.  12.  53.  If  any  person  before  either  Houso  or  before  any  committee  of 

„.,'!.'",?'.,'  either  House  shall  give  a  wilfullv  false  answer  to  any  lawful  and  relevant 

Wdfullv  false  answers  ^.  i  •    i       i     Vi   i  i   j      i  "•         t       ■  ii  £•  ■       i- 

how  punished.  qucstiou  wliicli  sliall  bc  put  to  liuu  during  the  course  ot  any  examination 

^"'.>^''' „^°'  ^  '■  ^^'  he  shall  be  <ruilty  of  a  misdemeanor  and  shall  be  liable  on  being  convicted 

1  Prin"  260  '  .  . 

°"    '  thereof  to  be   punished  in  the   same  manner  as    though    he    had    been 

convicted  of  wilful  and  corrupt  perjury. 
Proceedings  criminal  5^-  And  whercas  it  is  csscntial  to  the  due  and  cfiectual  exercise 

or  civil  against  per- and  discharge  of  the  functions  and  duties  of  the  Legislature  that  no 
of"paper3'print'ed'by  obstructions  or  impediments  should  exist  to  the  ]»ublication  of  such  of  the 
order  of  the  Legis-  reports  papers  votes   and   proceedings    of  the  Legislative    Council   and 

Assembly 
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Assembly  as  the  said  Council  or  Assembly   may  deem  fit  or  necessary  tosivicrom*  No.  39. 

be  published  and  whereas  obstructions  or  impediments  to  such  publication 

may  hereafter  arise  by  means  of  civil  or  criminal  proceedings  being  taken  AlIcnibMobe'ltajed 

ai^ai list  persons  employed  by  or  acting  under  the  authority  of  the  said  "iio"  dtiivcry  of  a 

Council  or  Assembly  in  the  publication  of  such  reports  papers  votes  or  da',.it  to  ihc 'fleet  thai 

proceedings   by   reason    and    for    remedy  whereof  it   is   expedient   that  '"ii'  iiut,ii<aiion  is 

protection  .should  be  adbrded   to  all  persons  acting   under   the  authority  i^Xia't^vc    Coiuicil 

aforesaid  be  it  enacted   That  it  shall  and  may  be  lawful  for  any  person  or  o""  A»»e"'i>:y. 

persons  who  shall  be  a  defendant  or  defendants  in  any  civil  or  criminal  1  p,iug5oa. 

proceeding   commenced    or  prosecuted    in   any  manner  soever  for  or  on 

account  or  in  respect  of  the  publication  of  any  such  reports  papers  votes 

or  proceedings  by  such  person  or  persons  or  by  his  her  or  their  servant  or 

servants  or   by   or  under   the    authority  of  the  Legislative    Council    or 

Assembly  of  the  said  colony  to    bring    before  the  court  in  wliich  such 

proceeding  shall  have  been  or  shall  be  so  commenced  or  prosecuted  or 

before  any  judge  of  the  same  first  giving  twenty-four  hours'  notice  of  his 

intention  so  to  do   to  the  prosecutor  or  plaintiil'  in   such  proceeding  a 

certificate  under  the  hand  of  the  President  or  Speaker  of  the  said  Legislative 

Council  or  Assembly  or  of  the  clerk  of  the  said  Council  or  Assembly  stating 

that  the  report  paper  votes  or  proceedings  as  the  case  may  be  in  respect 

whereof  such  civil  or  criminal  proceedings  shall  have  been  commenced  or 

prosecuted  was  published  by  such  person  or  persons  or  by  his  her  or  their 

servants  by  order  or  under  the  authority  of  the  said  Council  or  Assembly 

or  a  committee  thereof  together  with  an  aflidavit  verifying  such  certificate 

and  such  court  or  judge  shall  thereupon  immediately   stay  such  civil  or 

criminal  proceeding  and  the  same  and  every  writ  or  process  issued  therein 

shall    be  and  shall  be  deemed  and  taken    to  be  finally  put  an  end  to 

determined  and  superseded  by  virtue  of  this  Act. 

55.  In  case  of  any  civil  or  criminal  proceeding  to  be  commenced  Proceedings  to  be 
or  prosecuted  for  or  on  account  or  in  respect  of  the  publication  of  any  »'*-[^^.^j  k.'^reV^'of 
copy  of  such  report  paper  votes  or  proceedings  it  shall  be  lawful  for  the  the  pubiioation  of  a 
defendant  or  defendants  at  any  stage  of  the  proceedings  to  lay  before  the  ^°P[J^,eJoV&c!'o"il 
court  or  judge  such  report  paper  votes  or  proceedings  and  such  copy  with  amdaTit  verifyuig 
an  afiidavit  verifying  such  report  paper  votes  or  proceedings  and  the  ^"JJi^'J"}'^  J^^J^^  ^"^ 
correctness  of  such  copy  and  the  court  or  judge  shall  immediately  stay  13  vic.  No.  16  s.  8. 
such  civil  or  criminal  proceedings  and  the  same  and  eveiy  writ  of  process  ^  ^'"'^  ^'^' 
issued  therein  shall  be  and  shall  be  deemed  and  taken  to  be  finally  put  an 

end  to  determined  and  superseded  by  virtue  of  this  Act. 

56.  It  shall  be  lawful  in  any  civil  or  criminal  proceeding  to  be  in  proceedings  f..r 
commenced  or  prosecuted  for  printing  any  extract  from  or  abstract  of  such  [^om  or^ab"fract'^a 
report  paper  votes  or  proceedings  to  give  in  evidence  under  the  general  paper  n  may  be  shown 
issue  such  report  paper  votes  or  proceedings  and  to  show  that  such  Gxtra.ct'^l'^^^'p^'^X':'^'" 
or  abstract  was  published  bona  fide  and  without  malice  and  if  such  shall  13  vie.  No.  16  s.  9. 
be  the  opinion  of  the  jury  a  verdict  of  not  guilty  shall  be  entered  for  the  ^  ^""8  ^'<'- 
defendant  or  defendants. 

Commencement  and  Short  Title. 

57.  This  Act  shall  commence  on  the  thirty-first  day  of  December  Commencement  of 
one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  as  the  ^='- 

"  Constitution  Act  of  1867."  Short  title. 


SCHEDULE 
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31  YiCTOEia:  No.  38. 


Schedule  to    18    & 

19    Tic.  c.    S4.    17 

Vic.  No.  41.  1  Pring 

232. 

Schedule  to  23  "N'ic. 

No.  23. 

1  Prius  261. 


CONSTITUTION  ACT. 

SCHEDULE  A, 


To  be  placed  at  the  disposal  of  Her  Majesty  for  the 
salary  of  the  Governor  if  Her  Majesty  see 
fit  otherwise  to  revert  to  the  Consolidated  Revenue 
Fund  

The  present  Cliief  Justice 

The  present  Puisne  Judge 

Colonial  Secretary 

Attorney-General 

Colonial  Treasurer 

Secretary  for  Lands  and  Public  Works... 

Governor's  Private  Secretary     ... 

Public  Worship  


Salaries  payable 

whilst    the   preseut 

incuiubents  are  in 

office. 


«.     d. 


4,000  0  0 

1,500  0  0 

ii.OOO  0  0 

1,000  0  0 

1,000  0  0 

1,000  0  0 

1,000  0  0 

300  0  0 

1,000  0  0 


SCHEDULE  B. 

Schedule    to    18    &  Pensions  to  judges   of  the   Supreme   Court  on   their  ceasing  to   hold 
'"    "  "     '"  office  (until  demandable  and  claimed  this  amount  or  any  unclaimed 

portiou  of  it  to  revert  to  the  Consolidated  Revenue  Fund)  but  the 
sum  in  this  schedule  mentioned  shall  be  rateably  or  proportionally 
increased  whenever  the  number  of  such  judges  or  their  respective 
salaries  may  or  shall  be  increased    ... 


19  Tic.  c.  54  17 
Tie.  No.  41.  1  Pring 
23S. 


2.100     0     0 


ProTJsions  of  former 

Acts  respecting    the 
allowance     and    dis- 
allowance of  Bills 
reserved. 

1  Pring  240. 


17  Tic.  No.  41. 

Power  of  alteration  of 
constitution. 

1  Pring  242, 


ORDER  IN  COUNCIL  empoioeving  the    Governor  of  Queensland  to    make    laivs    and 
to  provide  for  the  administration  of  justice  in  the  said  colon//. 

At  the  Court  at  Buckingham  Palace  the  sixth  day  of  June  1859.     Present — The  Queen's  Most  Excellent 

Majesty  in  Council. 

14.  The  provisions  of  the  before  mentioned  Act  of  the  fourteenth  year  of  Her 
Majesty  chapter  fifty-nine  and  of  the  Act  of  the  sixth  year  of  Her  Majesty  chapter  seventy- 
six  entitled  "  An  Act  for  the  jofernment  of  iVcw  South  Wales  and  Van  Diemcns  Land  " 
which  relate  to  the  giving  and  withholding  of  Her  Majesty's  assent  to  Bills  and  the  reservation 
of  Bills  for  the  signification  of  Her  Majesty's  pleasure  thereon  and  the  instructions  to  be 
conveyed  to  Governors  for  their  guidance  in  relation  to  the  matters  aforesaid  and  the 
disallowance  of  Bills  by  Her  Majesty  shall  apply  to  Bills  to  be  passed  by  the  Legislative 
Council  and  Assembly  constituted  under  the  said  Act  of  the  Legislature  of  New  South 
Wales  and  this  Order  and  by  any  other  Legislative  body  or  bodies  which  may  at  any  time 
hereafter  be  substituted  for  the  present  Legislative  Council  and  Assembly. 

22.  The  Legislature  of  the  Colony  of  Queensland  shall  have  full  power  and 
authority  from  time  to  time  to  make  laws  altering  or  repealing  all  or  any  of  the  provisions 
of  this  Order  in  Council  in  the  same  manner  as  any  other  laws  for  the  good  government  of 
the  colony  except  so  much  of  the  same  as  incorporates  the  enactments  of  the  fourteenth  year 
of  Her  Majesty  chapter  fifty-nine  and  of  the  sixth  year  of  Her  Majesty  chapter  seventy-six 
relating  to  the  giving  and  withholding  of  Her  Majesty's  assent  to  Bills  and  the  reservation  of 
Bills  for  the  signification  of  Her  M.ijesty's  pleasure  and  the  instructions  to  be  conveyed  to 
Governors  for  their  guidance  in  relation  to  the  matters  aforesaid  and  the  disallowance  of 
Bills  by  Her  Majesty  Provided  that  every  Bill  by  which  any  alteration  shall  be  made  in  the 
constitution  of  the  Legislative  Council  so  as  to  render  the  whole  or  any  portion  thereof 
elective  shall  be  reserved  for  the  signification  of  Her  Majesty's  pleasure  thereon  and  a  copy 
of  such  Bill  shall  be  laid  before  both  Houses  of  the  Imperial  Parliament  for  the  peiiod  of 
thirty  days  at  least  before  Her  Majesty's  pleasure  thereon  shall  be  signified. 


An 


GOVERNOR'S   SALARY  ACT.  21 

An  Act  to  Provide  for  tlie  Augmentation  of  the  2tvicioEi*No.  is. 
Governor's  Salary.  [24:th  January,  ISGl. 

WHEREAS  by  an  Order  of  the  Queen's  Most  Excellent  Majesty  preamble. 
in  Council  hearing  date  the  sixth  day  of  June  one  thousand 
eight  hundred  and  ftfty-nine  and  intituled  "  Order  in  Council 
"  empowering  the  Governor  of  Queensland  to  make  laws  and 
"  provide  for  the  administration  of  justice  in  the  said  colony" 
it  was  amongst  other  things  declared  and  ordered  that  there  should 
be  payable  to  Ilcr  Majesty  in  every  year  the  several  sums  specified  in 
the  civil  list  to  the  said  order  annexed  and  whereas  the  salary 
payable  to  the  Governor  by  the  said  civil  list  is  two  thousand  five 
hundred  pounds  per  annum  and  whereas  the  said  salaiy  is 
incommensurate  with  the  duties  and  responsibilities  of  the  Representa- 
tive of  Her  Majesty  in  the  said  colony  and  it  is  therefore  expedient 
that  the  said  salary  should  be  augmented  as  hereinafter  provided 
Be  it  thercfere  enacted  by  the  Queen's  Most  Excellent  Majesty  by 
and  with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Asscml)ly  of  Queensland  in  Parliament  assembled  and  by 
the  authority  of  the  same  as  follows — 

1.  There  shall  be  payable  to.  Her  Majesty  every  year  out  of  £i.5(w  payable    to 
the   consolidated   revenues   of   the   said   colony    of    Queensland    in  tjo"  to''^£2,'50o  "as '' 
addition   to  the   said   svim   of  two   thousand  five   hundred   pounds  salary  of  Qovemor. 
reserved  to  Her  Majesty  in  the  civil  list  to  the  said  order  annexed 

the  further  sum  set  forth  in  the  schedule  hereunto  annexed. 

2.  The  said  sum  of  one  thousand  five  hundred  pounds  shall  be  £i,5oo  payable  from 
payable  from  the  first  day  of  January  one  thousand  eight  imncked  ^^^  ^"""="7  i^go. 
and  sixty. 

3.  This  Act  may  be  cited  as  the  "  Governor'' s  Salary  Act  1860."  short  title. 


SCHEDULE. 

Provided  by  Civil  List  annexed  to  Order  in  Council      ...     j£2,500  Schedule. 

Increase  of  Governor's  salary       ...         ...         ...         ...         ...         ...     £1,500 


An 


22  LEGISLATIVE  ASSEMBLY  ACT. 


3iviotoei.eno.2i.  An  Act  to  Consolidate  certain  Laws  relating  to 

the  Legislative  Assembly. 

[2Sth  December,  18G7. 

Preamble.  TTTHEREAS  it  is   expedient  to  consolidate  certain  laws  relating  to 

'  ^       the  Legislative  Assembly     Be  it  enacted  by  the  Queen's  Most 

Excellent  Majesty  by  and  with  the  advice  and  consent  of  the  Legislative 

Council  and  Legislative  Assembly  of  Queensland  in  Parliament  assembled 

and  by  the  authority  of  the  same  as  follows — 

Interpretation. 
Interpretation.  1.    lu    the   interpretation    of  this    Act   the    following   words    in 

Tp^'\'  -^3  ^^  ^  ^'  "'^"^'5^'^^<1  commas  shall  have  the  meaning  set  against  them  respectively 
unless  inconsistent  with  or  repugnant  to  the  context — 

"  Assembly" — The  Legislative  Assembly  of  Queensland. 

"  Speaker" — The  Speaker  of  the  Assembly  for  the  time  being. 

"  Election" — The  election  of  any  member  of  the  Assembly. 

Q/iallficatioii. 
Qualification  of  mem-  2.  Any  persoii  absolutely  free  (except  as  is  hereinafter  excepted) 

2rvi<f  NoTo^i^  8  ^^'^  shall  be  qualified  and  registered  as  a  voter  in  and  for  any  electoral 
1  Pring525.     "       district  withiu  the  said  colony  shall  be  qualified  to  be  elected  a  member 

of  the  Legislative  Assembly  for  any  electoral  district  Avithin  the  said 

colony. 

Disqualification  and   Resignation. 
Disqualifying  3.  No   persoii  shall  be  capable  of  being  elected  a  member  to  serve 

ministers  of  religion,  in  the  said  Assembly  and  of  sitting  and  voting  therein  who  shall  be  a 
1  Prill"  227.  ''  minister  of  the  Church  of  England  or  a  minister  priest  or  ecclesiastic  either 
ScheJuio  17  Tie.  No.  according  to  the  rites  of  the  Church  of  Rome  or  under  any  other  form  or 

profession  of  religious  faith  or  worship. 
Members  of  Legisia-  4.  No  persou  being  a  member  of  the  Legislative  Council  shall  be 

o"  being"niembCT3  of  cap.ible  of  being  elected  or  of  sitting  or  voting  as  a  member  of  the 
Legislative  Assembly.  Legislative  Assembly. 

1  Prini*227!'scheduie  'J-  -^^Y  persou  holding  any  office  of  profit  under  the  Crown  or 

17  Vic.  No.  41  8. 17.  having  a  pension  from  the  Crown  during  pleasure  or  for  a  term  of  years 
Crown  beneficiaries  ghall  bc  incapablc  of  bciug  elected  or  of  sitting  or  voting  as  a 
Colonial"'  Secretary  member  of  the  Legislative  Assembly  unless  he  be  one  of  the  following 
Colonial     Treasurer  official    moiubers    of    the    Government    (that    is    to    sav)    the   Colonial 

Attorney  -  ticncnil        ,,  ,  /-^ii-im  t«.;  r-i  i        "  n  ■, 

and  two  other otucers  Secretary  oolouial  ireasurer  and  Attorney-General  or  one  of  such 
may  be  elected.         additional     otTiccrs     uot     bciiig    more    than    two    as    the    Governor    in 

24  Vic.  ^  o.    2   9.    2.  „  . ,  „  .  ,       ,  •  1  ,  •         •       , ,         ^  11  ,  , 

iPnng25s.  Councii  may  trom  time  to  time  by  a  notice  in  the  Gazette  declare  capable 

1  Phi'k^  11°'  ^^  ^'  ^  ^^  being  elected  a  member  of  the  said  Assembly. 

Furu'i'e'r  disquaiifica-  ^-  ^^  ^^Y  "I'^'i^bcr  of  the  Said  Assembly  shall  accept  of  any  office 

tion  of  members  of  of  profit  or  pcHsion  fi'om  the  Crowu  during  pleasure  or  for  term  of  years 
^8'&"i9"vic.  e.  5t.  ^"^  election  shall  be  thereupon  and  is  hereby  declared  to  be  void  and  a 
1  Pring  227. schedule  writ  shall  forthwith  is'^uo  for  a  new  election  Provided  that  nothing  in 
plnJonfofoiiicerl''of  thi'"^  Act  contaiucd  shall  extend  to  any  person  in  receipt  only  of  ]iay 
the  navy  and  army  lialf-p.ay  or  a  pcusion  as  an  officer  in  Her  Majesty's  navy  or  army  or  who 
eicepte  .  shall  rcccivc  any  new  or  other  commission  in  the  navy  or  army  respectively 

or 
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or  any  increase  of  pay  on  sncli  commission  or  to  any  of  the  oflicial  members  3i  Victohle  No.  21. 
of  the  Gjvernineiit  or  other  ollicers  referred  to  in  the  last  preceding  chuisc 
of  this  Act  who  may  accept  any  other  office. 

7.  If  any  member   of  the  Assembly  shall  for  one  whole  session  of  Vncnting    senu    of 
the  Lej^islature  without  the  permission  of  the  Assembly  entered  upon  its  ""^^'"^''•■.*'''''^''*'^"'^''y 
journals  fail  to  give  his   attendance  in  the  said  House  or  shall  take   any  is  &  lu  vie.  0.  54. 
oath  or  make  declaration   or  acknowledijment  of  alleoiance   obe(lience  or  ^-■''""s^s?.  eeheOuio 

,,  ,  „       .  .  »         ,  =       .  ,       ,  17  ^10.  No.  41.  s.  2G. 

adherence  to  any  toreigu  prince  or  power  or  do  or  concur  m  or  adopt  any 
act  whereby  he  may  become  a  subject  or  citizen  of  any  foreign  state  or 
power  or  become  entitled  to  the  rights  privileges  or  immunities  of  a 
subject  of  any  foreign  state  or  power  or  shall  become  hankruijt  or  an 
insolvent  debtor  witliin  the  meaning  of  the  laws  in  force  within  the  said 
colony  relating  to  bankrupts  or  insidvcnt  debtors  or  shall  become  a  public 
contractor  or  defaulter  or  be  attainted  of  treason  or  be  convicted  of  felony 
or  any  infamous  crime  his  seat  in  such  Assembly  shall  thereby  become 
vacant. 

8.  It  shall  be  lawful  for  any  member  of  the  Assembly  by  writing  Resignation  of  scats 
under  his  hand  addressed  to  the  Speaker  of  the  said  House  to  resign  his  i'g  &"i9  v'i'"''c^54. 
seat  therein  and  upon  the  receipt  of  such   resignation  by  the  Speaker  the  1  Prmg  227.  schcdnio 
seat  of  such  member  shall  ))ecome  vacant. 

JVrits  of  Election. 
0.  For  the  purpose  of  every  general  election  of  members  to  serve  Govemoi-  to  issue 
in  the  Assembly  and  also  in  the  case  of  any  vacancy  of  a  scat  by  cleath  "■.;"yj"'j^.^'''2or29' 
written  resignation  to  the  Governor  or  otherwise  after  such  general  election  1  Pnng  530. 
and  before  the  meeting  of  Parliament  the  writs  for  the  sevei'al  electoral 
districts  shall  be  issued  by  the  Governor. 

10.  When  and  so  often  as  a  vacancy  shall  occur  in  the  Assembly  Spcater  to  cause  issue 
upon  a  resolution  by  the  Assembly  declaring  such  vacancy  and  the  causes  c'eJ^"'' '°      ^"'^''"' 
thereof  the  Speaker  shall  cause  a  writ  to  be  issued  for  supplying  such  22  vie.  No.  20  s.  30. 
vacancy     Provided  that  in  all  cases  of  a  vacancy   caused  by  death  or      ""' 
resignation   the  Speaker  may  issue   such   Avrit   without  such    preceding 

resolution  when  the  Assembly  is  not  in  session  or  when  such  vacancy 
occurs  during  any  adjournment  tor  a  longer  period  than  seven  days. 

11.  If  at  the  time  of  the  occurrence  of  any  such  vacancy  caused  by  if  no  Spcater  Oov- 
death  or  resignation  there    be  no  Speaker  and  the  Assembly  be  not  in  22"vic°Na"2o".'3i. 
session  or  if  the  Speaker  lie  absent  from  the  colony  the   Governor  shall  if  1  rnng  530. 
satisfied  of  the  existence  of  such  vacancy  issue  a  writ  for  the  election  of 

a  member  to  serve  in  the  seat  so  .vacated. 

Speaker  Quorum  and  Competcnaj  of  Assembli/. 

12.  The  members  of  the   Legislative    Assembly  shall   upon    the  Election     of     tho 
first  assembling  after  every  general  election  proceed  forthwith  to  elect  one  f 8''^''[9  V'"^-  <■•  s^- 
of  their  number  to  be  Speaker  and   in  case  of  his  death  resignation  or  1  Pring  227.  sciieduio 
removal  by  a  vote  of  the  said  Legislative  Asseinl)ly  the   said  members  ^' ^'^- ^^°'*' *•  " 
shall  forthwith  proceed    to   elect  another  of  such  members  to  be  such 

Speaker  and  the  Speaker  so  elected  shall  preside  at  all  meetings  of  the 
said  Legislative  Assembly  except  as  may  be  provided  by  the  standing 
rules  and  orders  hereinafter  authorised  to  be  made. 

13.  The  presence  of  at  least  sixteen  members  of  the  Legislative  Quorum  dixUion  and 
Assembly  exclusive  of  the  Speaker  shall  be  necessary  to  constitute  a  i5^*&"iVvio.  c.  54. 
meeting  of  the  said  Legislative  Assembly  for  the  despatch  of  business  i  Pring  227.  sciieduio 

and     No.  41  e.  23. 
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31  V1CTOR1.E  No.  21.  and  all  questions  (except  as  by  law  is  excepted)  which  shall  arise  in  the 
~  said  Assembly  shall  be  decided  by  the  majority  of  votes  of  such  members 

fndl!"'  f  Priug^257!  ^^  shall  be  present  other  than  the  Speaker  and  when  the  votes  shall  be 
consiitHtion  Act  of    equal  the  Speaker  shall  have  the  casting  vote. 

18(57  S3. 9  and  10.  -j^^^  Upou  any  general  election  the  Legislative  Assembly  shall  be 

ceacr^  to  "^business  Competent  to  proceed  to  the  despatch  of  business  at  the  time  appointed 
.aithoush  writs  not  j^y  ^j^q  GovGmor  for  that  purpose  notwithstanding  that  any  of  the  writs 
uor^iia"!  hcen  ^rc-  of  election  (uot  oxcceding  five)  shall  not  have  been  returned  or  that  in 
turned.  ^nv  of   the  electoral  districts  the  electors   shall  liave  failed  to  elect  a 

18  &  19  Vie.  c.   51.  -^    ,         ,  .      ,,  .  ,     .  ,  , 

iPring227.  schedule  member  to  serve  in  tiie  said  Assembly. 
17  Vic°  xo.  41  s.  24.  Electi07i    Conin ittee. 

Appointment    of  1^.  In  the  fivst  sessiou  of  every  Assembly  and  within  seven  days 

Election    Committee  after  the  election  of  a  Speaker  and  in  every  subsequent  session  Avithin 

oTby  the  As'sraih °r. '  spvcu  days  after  the  commencement  thereof  or  in  either  case  at  any  later 

22  tic.  No.  20  s.  Go.  period  with  the.  leave  of  the  Assembly  the  Speaker  shall  by  warrant  under 

""°  ""    ■  his  hand  appoint  seven  members  of  the  Assembly  against  whose  return  no 

petition  is  then  pending  and  none  of  whom  is  a  party  to   any  petition 

complaining  of  any  election  or  return  to  be  members  of  a  committee  to  be 

called  "  The  Committee  of  Elections  and  Qualifications  "     And  every  such 

warrant  shall  bo  laid  on  the  tajjle  of  the  Assembly  and  if  not  disapproved 

by  the   Assembly  in  the  course  of  the  three  next  days  on  which  the 

Assembly   meets  for  the  despatch  of  business  shall  take   effect  as   an 

appointment  of  such  committee     Provided  that  every  member  who  shall 

become  a  party  to  any  petition  complaining  of  an  undue  election  or  return 

(u-  respecting  who.se   return   qualification  or   disqualification  an  inquiry  is 

pending  shall  for  the  time  be  disc|ualified  to  serve  on  such  committee. 

Proceedrnga  on  dis-  10.  If  the  Assembly  disapprove  of  any  sudi  warrant  the  Speaker 

approTai  by  the      shall  ou  or  before  the  thir<l  day  on  which  the  Assembly  meets  after  such 

JVsscrnblv.  ,  ^  ^ 

22  Vie.  No.  20  3.  67.  disapproval  lay  upon  the  table  of  the  Assembly  a  new  warrant  for  the 
1  Pring  536.  appointment  of  seven  members  qualified  as  aforesaid  and  so  from  time  to 

time  until  seven  members  have  been  appointed  by  a  warrant  not  disap- 
proved by  the  Assembly  Provided  that  the  disapproval  of  any  warrant 
may  be  either  general  in  respect  of  the  constitution  of  the  whole  committee 
■  or  special  in  respect  of  any  particular  member  named  in  the  warrant  and 
that  the  Speaker  may  if  he  think  fit  name  in  the  second  or  any  subsequent 
warrant  any  of  the  members  named  in  any  former  warrant  whose  appoint- 
ment has  not  been  so  specially  disapproved  of. 
Duration  of  office  of  17.  After  the  appointment  of  tl\e  said  committee  every  member 

members    of   com- j^ppoj^^^^    nholl  continue  to  bo  a  member  thereof  until  the  end  of  that 

inittce.  . 

22  Vic.  No.  20  ?.  08.  session  or  until  he  cease  to  be  a  member  of  the  Assembly  or  unless  and 
1  Pring  536.  until  thc  Committee  report  that  he  is  disabled  by  continued  illness  from 

attending  tlic  committee  or  until  the  committee  be  dissolved  as  hereinafter 
provided  or  until  he  resign  his  appointment  (which  lie  may  do  by  letter  to 
the  Speaker)  Imt  which  resignation  shall  not  take  effect  until  the  appoint- 
ment of  another  member  in  his  place. 
Resolution  of  House  18.  If  the  Said  coiiimittce  at  any  time  report  that  1\v  reason  of  the 

22^''kfNo™2o'"s."c9.  Continued  absence  of  more  than  two  of  its  memliers  or  l)y  reason  of  irrecon- 
1  Pring  537.  cilable  difference  of  opinion  the  committee  are  unable   to  proceed  satisfac- 

torily in  the  discharge  of  their  duties  or  if  the  Assembly  resolve  that  the 
said  committee  be  dissolved  the  same  shall  be  forthwith  dissolved  and 
Re-appointment.       every  rc-appointment  of  the  said  committee  after  the  dissolution  thereof 

as 
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as  well  also  as  every  appomtment  to  supply  a  vacancy  in  the   committee  aiVicroRtj!  No.  21. 

by  resignation  or  otherwise  shall  be   nrade  by  the  Speaker  by   warrant  — 

under  his  hand  laid  upon  the  table  of  the  Assembly  on  or  before  the  third 

day  on  which  the  Assembly  meets  after  the  dissolution  of  the  committee 

or  notification  of  the  vacancy  made  to  the  Speaker  as  the  case  may  be 

And  such  warrant  shall  l)e  subject  to  the  disapproval  of  the  Assembly  in 

like  manner  as  is  hereinbefore  provided  in  the  case  of  the  appointment  of 

the  first  committee     And  upon  any  re-appointment  of  the  said  committee 

the   Speaker  may  if  he  think  fit  re-appoint  any  of  the  members  of  the 

former  committee  who  are  then   not  disqualified  to  serve  thereon     And 

every  such  new  committee  or  new  nicml)er  shall  have  power  to  take  up  and 

continue  the  business  which  may  have  been  pending  at  the  time  of  the 

dissolution  or  vacancy  as  aforesaid  in  the  same  manner  as  might  have  been 

done  by  the  committee  as  ])reviously  constituted  and  composed. 

19.  The  Speaker  shall  appoint  the  time  and  jilace  of  the  first  meeting  Time  of  meeting. 
of  the  said  committee  and  the  committee  shall  meet  at  the  time  and  place  l^^^^a^s^^^  °'  ^^' 
so  appointed  but  no  member  shall  act  upon  the  said  committee  until  he 

shall  have  boon  sworn  at  the  table  of  the  Assemlily  by  the  clerk  well  and  Oatu  of   committeo 
truly  to  try  and  determine   the  matter  of  any  petition  and  other  question  """"■ 
referred  to  the  said  committee  and  a  true  judgment  to  give  according  to 
the  evidence  and  truly  and  faithfully  to  perform  the  duties  appertaining  to 
a  member  of  the  said  committee  to  the   best  of  his  judgment  and  ability 
without  fear  or  fiivor  and  the  said  committee   shall  not  be  competent  to 
transact  any  business  unless  at  the  least  five  members  thereof  shall  be  Quorum, 
present  together. 

20.  The  said  committee  shall  have  power  to  adjourn  their  sittings  Powers  of  odjoum- 
from  time  to  time  as  they  shall  think  proper  Provided  that  the  interval  ^Tx^c^^TwTn. 
of  adjournment  shiill  not  in  any  instance  exceed  seven  days  unless  by  leave  1 1'ring  537. 

first  obtained  from  the  Asseml)ly  upon  motion  (Avithout  notice)  and  .special 

cause  assigned  for  such  adjournment     And  in  case  five  members  shall  not 

have  met  together  within  one  hour  of  the  time  appointed  for  an  original  or 

adjourned  meeting  it  shall  be  competent  to  the  members  present  to  adjourn 

within  the  limits  and  subject  to  the  restrictions  aforesaid     Ami  the  said 

committee  shall  select  their  own  chairman  from  time  to  time  and  shall  Election  of  chairman. 

have  power  to  regulate  the  form  and  manner  of  their  own  proceedings 

Provi(1ed  that  suoli  proceedings  shall  be  conducted  openly  except  when  the 

committee  shall  think  it  necessary  to  deliberate  among  themselves  before 

or  after  hearing  evidence  and  argument  if  offered  and  all  questions  before 

the  committee  shall  be  decided  by  a  majority  of  voices  and  whenever  the  Majority  to  decide. 

voices  are  equal  the  chairman  shall  have  a  second  or  casting  voice  and  no  Casting  vote. 

member  of  the  committee  .shall  refrain  from  voting  on  any  question  on 

which   the   committee   may    diviile     And    the    said    committee    shall  be 

attended  by  one  of  the  clerks  of  the  Assembly  and  such  clerk  shall  make 

a  minute  of  all  proceedings  of  the  committee  in  such  form  and  manner  as  Minutes  of  proeced- 

.shall  be  from  time  to  time  directed  by  the  said  committee  and  a  copy  of '"es- 

the  minutes  so  kept  shall  he  laid  from  time  to  time  before  the  Assembly. 

21.  The  said  committee  shall  have  power  to  inquire  into  and  General  powers  of 
determine  upon  all  election  petitions  and  upon  all  questions  which  may  be  22^?"  No.  20  9.  72. 
referred  to  them  by  the  Assembly  respecting   the  validity  of  any  election  1  Pring538. 

or  return  of  any  member  to  serve  in  the  Assembly  whether  the  dispute 
relating  to  such  election  or  return  arise  out  of  an  error  in  the  return  of 

the 
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31  VioTOEM  No.  21.  the  returning  officer  or  out  of  the  allegation  of  bribery  or  corruption 

against  any  person  concerned  in  any  election  or  out  of  any  other  allegation 

calculated  to  affect  the  validity  of  such  election  or  return  and  also  upon 

all  questions  concerning  the  qualification  or  disqualification  of  any  person 

who  shall  have  been  returned  as  a  member  of  the  Assembly     And  in  the 

trial  of  any  such  questions  the  committee  shall  be  guided  by  the  real  justice 

and   good    conscience    of  the    case   without   regard  to  legal    forms    and 

solemnities  and  shall  direct  themselves  by  the  best  evidence  they  can. 

procure  or  which  is  laid  before  them  whether  the   same  be  such   evidence 

as  the  law  would  require  or  admit  in  other  cases  or  not     Provided  that 

the  said  committee  may  receive  or  reject  as  they  may  deem  fit  any  evidence 

tendered  to  them. 

Powers  in  respect  of  22.  The  Said  Committee  shall  have  power  to  direct  the  attendance 

witnesses^^^^afficUrits  ^f  witucsses  and  to  examine  them  upon  oath  (which  oath  it  shall  be  com- 

eridence.  "  pctcut  for  any  member  of  the  said   committee  to  administer)  and  also  to 

22  Vie^No.  20  s.  73.  ^q^^  fg).  r^nd  examine  papers  records  and  other  documentaiy  evidence  and 

it  shall  be  competent  to  the  said  committee  if  they  shall  think  fit  to  receive 

affidavits  relative  to  any  of  the  matters  referred  to  them  taken  before  any 

Punishraent  of  wit-justico  (which  affidavits  such  justice   is  hereby  authorised  to  take)  and  if 

nesses  for  contempt  j^j^y  persou  summoncd  by  the  committee  shall  disobey  such  summons  or 

disobedience  or  men-     ,',■.„  t      i    i  t  i  ii  i  l 

dacity.  shall  rciuse  or  neglect  to  produce  any  papers  records  or  other  documentary 

evidence  relating  to  or  affecting  the  matter  under  investigation  which  shall 
have  been  sent  for  by  the  said  committee  or  shall  refuse  to  submit  himself 
to  examination  or  shall  give  false  evidence  or  preA'^aricate  or  otherwise 
misconduct  himself  in  giving  or  refusing  to  give  evidence  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  be  liable  accordingly  and  any  person  wilfully 
or  knowingly  giving  false  evidence  before  the  said  committee  or  a  quorum 
thereof  or  in  any  such  affidavit  shall  be  deemed  guilty  of  wilful  and  corrupt 
perjury. 
Decisions    of   com-  23.  The  Said  Committee   shall  determine  finally  on  all  questions 

"2  vTc'^Ni'^ao's^t  I'^ferred  to  them  and  if  they  shall  determine  and  report  to  the  Assembly 
1  Pring  533.  that  a  person  was  not  duly  elected  who  was  returned  as   elected  by  the 

returning  officer  the  person  so  declared  not  to  l)e  duly  elected  shall  cease 
to  be  a  member  of  the  Assembly  and  if  they  shall  determine  and  report 
any  party  to  have  been  duly  elected  who  was  not  returned  by  the  returning 
officer  the  person  so  declared  shall  be  sworn  a  member  of  the  Assemblj'  and 
take  his  seat  accordingly  and  if  the  said  committee  shall  declare  any 
election  to  have  been  wholly  void  or  shall  declare  any  sitting  member  to  be 
unqualified  or  disqualified  the  Speaker  may  issue  a  new  writ  for  the  holding 
of  another  election  and  the  person  thereafter  elected  and  duly  returned 
shall  be  the  member  for  the  electoral  district  concerned  and  if  the  committee 
shall  come  to  any  resolution  other  than  the  determination  abovementioned 
Committee  may  re-  ^hey  shall  if  they  think  proper   reiiort  the   same  to   the   Assembly  for  its 

port  to  the  Assembly        .*'.  ...  •'        ,.  ,,,,1  ■     n  ,1        1  ii         r.  iiT 

theirresoiutions  upon  opiniou  at  the  Same  time  that  they  inform  the  Assembly  of  such  determina- 
other  matters.  ^jon  and  the  Assembly  may  confirm  or  disagree  with  such  resolution  and 

make  such  order  thereon  as  shall  seem  proper. 

Election  Petition. 
Petition     against  24.  Every  petition  complaining  of  the  undue  election  or  return  of 

return  of  writ.  a  member  to  serve  in  the  Assembly   or  complaining  that  no  return  has 

1  Prin  538^°  °'  ^^"  ^^^^  made  according  to  the  requisition  of  the  writ  issued  for  the  election 

of 
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of  a  member  to  servo  in  the  Assembly  or  complaining  of  any  special  matter  3i  Victokm No.  21. 

contained  in  any  such  return  shall  be  subscribed  l)y  some  person  who  voted 

or  had  a  right  to  vote  at  the  election  to  which  the  same  relates  or  by  some 

person  claiming  to  have  had  a  right  to  be  returned  or  elected  thereat  or 

alleging  himself  to  have  been  a  candidate  at  the  election  and  shall  in  the 

case  of  a  general  election  be  addressed  to  the  Governor  and  in  the  case  of 

elections  to  supply  vacancies  shall  be  addressed  to  the  Speaker  and  shall  be 

presented  to  the  Governor  or  Speaker  within  eight  weeks  after  the  day  of 

the  return  of  the  writ  to  which  such  petition  shall  relate     And  every  such 

petition  shall  be  forthwith  notified  in   the   Gazette  and  shall  as  soon  as 

conveniently  may  1)0  after  such  presentation  be  laid  by  the  Governor  or 

the  Speaker  before  the  Assembly  and  shall  l)y  the  Assembly  be  referred  to 

the  "Committee  of  Elections   and  Qualifications  "  either  forthwith  or  as 

soon  as  the  said  committee  shall  have  been  duly  appointed  and  confirmed. 

25.  All  persons  subscribing  any  such  petition   shall  be  deemed  to  Parties  to  petition. 
be  parties  to  the  reference  and  the  sitting  member  to  whose  election  any  ^^-^^^^^^i^'  ''  ^^" 
such  petition  relates  or  any  person  who  voted  or  who  had  a  right  to  vote 

thereat  or  any  person  complained  against  in  any  such  petition  may  within 
four  weeks  after  presentation  thereof  by  notice  in  writing  to  the  Speaker  be 
admitted  as  a  party  to  support  or  to  oppose  the  same  or  to  defend  the  return 
of  the  sitting  member  as  the  case  may  be  and  every  person  so  admitted 
shall  be  deemed  to  be  a  party  to  the  reference. 

26.  It  shall  be  competent  to  the  Assembly  upon  any  petition  Assembly  may  refer 
subscribed  and  presented  as  aforesaid  to  refer  such  petition  and  the  question  22'yu"no"'2o"8'.  76. 
thereby  raised  to  the  said  committee  and  the  Assembly  shall  also  have  i  Pring  539. 

the  power  upon  the  like  petition  to  refer  to  the  said  committee  all  questions 
respecting  bribery  or  corruption  alleged  to  have  been  committed  at  any 
election  at  any  time  within  twelve  months  after  such  election  notwith- 
standing that  the  period  in  either  of  the  above  cases  shall  have  elapsed  for 
a  petition  against  the  election  or  the  return  thereof  according  to  the 
provisions  hereinbefore  in  that  behalf  contained. 

Costs  and  Penalties. 

27.  Before  presenting  any  such  petition  as  aforesaid  to  the  Deposit  for  costs  of 
Governor  or  Speaker  the  person  by  whom  the  same  shall  be  subscribed  ^o  v°"'no,  20  s.  77. 
shall  pay  into  one  of  the  Itanks  regulated  by  law  within  the  said  colony  or  1  Pring  539. 

into  a  branch  thereof  a  sum  of  one  hundred  pounds  to  the  credit  of  the 
Speaker  in  relation  to  the  said  petition  which  sum  shall  be  payable  towards 
the  costs  of  the  petition  as  hereinafter  regulated  and  shall  be  liable  to  be 
withdrawn  upon  the  order  of  the  Speaker  either  for  the  purpose  of  such 
payment  or  for  the  purpose  of  restoring  the  same  to  the  petitioner  wholly 
or  in  part  as  the  case  may  require. 

28.  Every  such  petition  shall  have  annexed  thereto  a  bank  deposit  Receipt  for  deposit 
receipt  for  the  sum  of  one  hundred  pounds  so  deposited  and  shall  contain  J"^^  "^•'^"'"ran.''  p^t'- 
a  recital  of  tlie  fact  and  particulars  of  sucli  deposit  and  any  petitioner  who  22  vic.  No.  20  b.  78. 
shall    wilfully  annex  to   any  such  petition  a  false  receipt  or  who  shall  ^  ^"'"^  ^^''• 
wilfully   make  in   any  such  petition  any  fiilse  recital  of  such  fact  and 
particulars  .shall  bo  deemed  guilty  of  forgery. 

29.  The  parties  to   any   such  reference  may    at  an)'    time  after  Parties  withdrawing 
presentation  of  the  petition  so  referred  jointly  or  severally  withdraw  their  ^^^^^j,J°  *'°'"  °° 
support  or  opposition  as  the  case  may  be  by  written  notice  to  that  effect  22  vie.  No.  20  s.  so. 
under  their  hands  or  under  the  hand  of  their  agent  to  the  Speaker  and  also  ^  ^""^  ^^^' 

to 
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31  YicTORi-E  No.  21.  to  the  sitting  member  -whose  election  or  return  has  been  complained  of  or 

his  .agent  and  also  to  the  adverse  parties  or  their  agents  and  in  all  such 

cases  the  parties  so  withdra^Ying  shall  be  liable  to  the  payment  of  all  such 

costs  and  expenses  incurred  by  anj'  of  the  adverse  parties  as  the  committee 

in  its  discretion  shall  deem  reasonable  and  just. 

Awavd  of  costs  and  30.  It  shall  be  lawful  for  the  committee  to  determine  and  report  to 

expenses.^  the  Asscmblj  upou  all  petitions  so  referred  and  iu  all  cases  to  award  payment 

Tpring  539.'°  ^"  ^^'  of    such    costs    or    expcnscs  incurred  by    any    of   the  parties     as    the 

committee  in.  its  discretion  shall  deem  reasonable  and  just  and  to  name 

the  parties  in  each  case  who  shall  be  liable  for  such  payments  and  the 

parties  (if  any)  to  whom  such  payments  are  to  be  made. 

Sittinc  member  liable  ^l.  Whenever    HO    advcrsc    party    shall   have   been    admitted    as 

for  costs  and    ex-  aforcsaid  and  it  shall  appear  to  the  committee  that  the   sitting  member 

casel^^    '"     ''^  '""  whose  election  has  been  complained  of  or  his   authorised  agent  has  been 

22  Vic.  No.  20  s.  82.  guilty  of  vexatious  or  corrupt  conduct  in  respect  of  the  election  to  which 
■"■   ""^      ■  the  petition  relates  such  member  shall  be  liable  for  the  payment  of  all  such 

costs  and  expenses  incurred  by  any  of  the  parties   supporting  the  petition 

as  the  committee  in  its  discretion  shall  deem  reasonable  and  just. 

Petitioners  liable  to  32.  Whenever  it  shall  appear  to  the  committee  that  a  petition  so 

penalties.  referred  to  them  was  frivolous  or  vexatious  or  altogether  groundless  or  not 

1  Pring  540.  Sufficiently  sustained  by  evidence  it  shall  be  lawful  for  the  said  committee 

to  impose  upon  any  of  the  parties  supporting  the  petition  such  penalty 

(not  exceeding  fifty  pounds)  as  the  committee  shall  in  their  discretion 

deem  reasonable  and  just  and   such  penalty  shall  be  paid  by  any  such 

parties  named  by  the  committee  to  the  clerk  of  the  Assembly  and  may  be 

recovered  by  the  said  clerk  in  the  same  manner  as  all  costs  and  expenses 

awarded  by  the  committee  are  hereinafter  directed,  to  be  recovered     And 

the  money  so  recovered  shall  after  deducting  costs  and  expenses  necessary 

for  the  recov^ery  thereof  be  paid  to  the  Colonial  Treasurer  for  the  public 

uses  of  the  colony  and  in  support  of  the  Government  thereof. 

Costs  and  expenses  33.  The  Said  ciommittcc  shall  upou  application  made  to  them  dcHver 

how  to  be  certified,    to  any  witnesscs  summoned  before  the  committee  or  to  any  other  person 

i^pl^ng  540.^*^  '■  ^*'  entitled  under  the  provisions  of  this  Act  to  costs  and  expenses  or  to  the 

clerk  of  the  Assembly  in  case  any  penalty  shall  have  been  awarded  a 

certificate  thereof  signed  by  the  chairman  of  the  said  committee  expressing 

the  amount  of  the  costs  and  expenses  allowed  or  of  the  penalty  awarded 

with  the  name  of  the  party  liable  to  pay  the   same  and  the  name  of  the 

party  entitled  to  receive  the  same  and  such  certificate  shall  be  conclusive 

evidence  for  all  purposes  whatever  as  well  of  the  amount  of  the  demand  as 

of  the  title  of  the  party  therein   named  in  that  behalf  to  recover  the  same 

from  the  party  therein  stated  to  be  liable  to  the  payment  thereof. 

Recovery  of  costs.  34.  The  Speaker  may  by  order  under  his  hand  direct  the  payment 

23  Vic.  No.  20  3.  85.  of  the  Said  sum  of  one  hundred  pounds  deposited  according  to  the  provisions 
1  Prmg  540.  hereinbefore  contained  or  a  sufficient  portion  or  proportionate  part  thereof 

to  any  party  who  by  such  certificate  shall  appear  to  be  entitled  to  recover 
costs  and  expenses  or  any  penalty  as  against  the  person  by  whom  such 
deposit  was  made  and  the  party  entitled  to  any  such  costs  expenses  or 
penalty  under  such  certificate  may  recover  the  same  or  so  much  thereof  as 
shall  not  be  paid  out  of  any  such  deposit  from  the  party  liable  to  pay  the 
same  and  if  the  party  liable  to  pay  such  costs  expenses  or  penalty  shall  not 
upon  demand  being  made  within  seven  days  thereafter  pay  the  same  the 

Speaker 
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Speaker  shall  by  warrant  uiider  his  hand  directed  to  the  sheriff  of  the  said  sitictobm;  N0.21. 

colony  command  the  said  sherifl'  to  levy  for  the  amount  named  in  such 

warrant  upon  the  lands  goods  and  chattels  of  tlie  party  liahle  to  pay  the 

same  and   thereupuu  the   said   sheriff  shall  forthwith  levy  for  the  said 

amount  and  when  the  same  shall  be  recovered  pay  over  the  same  to  the 

party  entitled  thereto  and  any  i)erson  from  whom  the  amount  of  such  costs 

expenses  or  penalty  shall  have  been  recovered  or  who  shall  have  paid  the 

same  on  demand  thereof  shall  be  entitled  to  recover  in  any  court  from  the 

other  persons  (if  such  there  be)  who  are  liable  to  the  payment  of  the  same  a  rroportioimic     rc- 

proportionate  share  thereof  according  to  the  number  of  persons   so  liable  ^'°''"7.  °8""'''tpci- 

and  according  to  the    extent  of  the  liability  of  each  person      Provided 

that  in  every  case  in  which  the  Committee  of  Elections  and  Qualifications 

shall  fnuiUy    determine    and    I'eport    to     the    Assembly  upon  tuiy    such 

petition  without  making  any  award  as  to  costs  or  expenses  or  imposing 

any   penalty  the  Speaker  shall   upon   demand    of  the    depositor  return 

to  him  or  his  agent  the   sum  of  one  hundred  pounds  so  deposited  as 

aforesaid. 

Limitation  of  Time. 

35.  No  pi'osecutiou  or  other  legal  proceeding  whatsoever  for  any  Limitationof prosecu- 
offence  alleged  to  be  committed  or  for  the  recovery  of  any  penalty  alleged  I'I'vic  No.  20  e.  86. 
to  be  incurred  under  this  Act  shall  be  commenced  after  the  expiration  of  1  Pnng  5i6. 

si.x   mouths  from  the    commission  of  such    offence  or    the    incurring  of 
such  penalty. 

Holidays. 

36.  Whenever  any  matter  or  thing  shall  by  this  Act  be  directed  Postponement    of 
to  be  done  or  to  take  place  on  a  certain  day  and  that  day  happen  to  be  fau'^on  "^Sundays  or 
Sunday  Good  Friday  Christmas  Day  or  any  public  holiday  such  matter  or  iioUdays. 

thing  may  be  done   or  take  place  on  the  next  day  not  being  any  such  as  ilviiv-  511." 
aforesaid     And  all  further  changes  of  time  rendered  necessary  by  any  such 
alteration  may  also  lawfully  be  made. 

Commencement  and  Short  Title. 

37.  This  Act  shall  commence  on  the  thirty-first  day  of  December  Comnienccmcnt  of 
one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  as 

the  "  Legislative  Assembly  Act  of  18G7."  short  title. 


An 
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3ivicioEi^  No.3.  An   Act   to    Consolidate  the  Laws  relating   to 

the  Number  of  Members  of  the  Legislative 
Assembly  and  to  tlie  Electoral  Districts 
whereby  such  Members  are  returned. 

[2Gth  November,  1867. 


Preamble. 


Number  of  members. 
22  Vie.  No.  20.  1 
Pring  521.  Schedule 
to  18  &  19  Vic.  c. 
54.  17  Vic.  No.  41 
8.  10.    1  Priug  225. 

Division  of  the 

colony  into  electoral 

districts. 

Sir  VV  Denison'sPro- 

clamation.     1    Pring 

213. 

28  Vic.  No.  9  s.   1. 

3  Pring  219. 


Commencement  of 
Act. 

Short  Title. 


WHEREAS  it  is  expedient  to  cousolidate  the  laws  relating 
to  the  mimber  of  members  of  the  Legislative  Assembly  and 
to  the  electoral  districts  whereby  such  members  are  returned  Be  it 
enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with  the 
advice  and  consent  of  the  Legislative  Council  and  Legislative  Assembly 
of  Queensland  in  Parliament  assembled  and  by  the  authority  of  the  same 
as  follows — 

1.  The  Legislative  Assembly  of  Queensland  shall  consist  of  thirty- 
two  members. 

2.  The  colony  shall  be  divided  into  the  following  electoral 
districts  returning  respectively  the  number  of  members  set  opposite  to 
them  in  the  following  table — 

Tli>  electoral  district  of  Bri.sLaue  shall  return  three  members  ...  3 

The  electoral  district  of  South  Brisbane  shall  return  one  member  ...  1 

The  electoral  district  of  Fortitude  Valley  shall  return  one  member  ..,  1 

The  electoral  district  of  Ipswich  shall  return  three  members  ...  ...  3 

The  electoral  district  of  Warwick  shall  return  one  member     ...  ...  1 

The  electoral  district  of  Kast  Moreton  .shall  return  two'taembers  ..  2 

The  electoral  district  of  West  jMoreton  shall  return  three  members  ...  3 

The  electoral  district  of  Western  Downs  shall  return  two  members  ...  2 

The  electoral  district  of  Eastern  Downs  shall  return  one  member  ...  1 

The  electoral  district  of  Northern  Downs  shall  return  one  member  ...  1 

The  electoral  district  of  Maranoa  shall  return  one  member      ...  ...  1 

The  electoral  district  of  Burnett  shall  return  two  members      ...  ...  2 

The  electoral  district  of  Wide  Bay  shall  return  one  member    ...  ...  1 

The  electoral  district  of  Port  Curtis  shall  return  one  member  ...  ...  1 

The  electoral  district  of  Leichhardt  shall  return  two  members  ...  2 

The  electoral  district  of  Kennedy  shall  return  one  member     ...  ...  1 

The  electoral  district  of  Mitchell  shall  return  one  member      ...  ...  1 

The  electoral  district  of  Warrcgo  shall  return  one  member      ...  ...  1 

The  electoral  district  of  Clermont  shall  return  one  member     ...  ...  1 

The  electoral  district  of  Drayton  and  Toowoomba   shall  return  one 

member        ...          ...           ..          ...          ...         ...         ...  ...  1 

The  electoral  district  of  Rockhampton  shall  return  one  member  ...  1 

The  electoral  district  of  Maryborough  .shall  return  one  member  ..  1 

Total        32 

And  the  boundaries  of  the  several  Electoral  Districts  of  the  Colony  shall 
be  those  described  in  the  schedule  to  this  Act  annexed. 
Commencement  and  Short  Title. 
3.  This  Act  shall  commence  on  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  as 
the  "  Electoral  Districts  Act  of  1867." 


SCHEDULE 
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SCHEDULE.  31  VicTOBii  No.  3. 

No.  1. 
ELECTORAL  DISTKICT  OF  BRISBANE. 
Comraonciug  on  tlic  left  bank  of  the  Brisbane  River  at  the  southern  extremity  of  28 Vic.  No. 9 echedule 
the  north-west  side  of  a  roal  dividing  .lohn  McOonnell's  Vi  acres  I  rood  and  '2  perches  from  ^"^  ^'  ^  ^""S  220. 
his  21  acres  3  roods  and  4  perches  and  bounded  on  the  south-east  by  that  road  north-easterly 
to  the  south  corner  of  J.  C.  Wickhain's  30  acres  thence  on  the  north-east  by  the  south-west 
boundary  of  Wickhain's  30  acres  and  the  south-west  side  of  the  road  which  forms  the  south- 
west boundary  of  James  Gibbon's  8tj  ajres  and  33  acres  and  of  T.  Shannon's  13  acres  and 
19  perches  to  the  north  corner  of  Frederick  llingston's  5  acres  and  3  roods  on  the  nortli- 
west  by  the  nortli-west  boundary  of  liingstun's  5  acres  and  3  roods  south-westerly  and  by 
its  continuation  which  forms  the  north-west  boundaries  of  William  Thornton's  5  acres  and 
1  rood  T  .\d;ims'  4  acres  and  -John  .McOonnell's  2  acres  2  roods  and  27  perches  to  the 
north-east  boundary  nf  Henry  Watson's  1  acre  and  32  perches  and  by  the  north-east  and 
north-west  boundaries  of  that  laud  north-westerly  and  south-westerly  to  its  western  corner 
thence  on  the  north  by  the  road  bearing  west  and  forming  the  south  boundaries  of  George 
Poole's  1  acre  and  31  perches  James  Gibbon's  I  acre  3  roods  and  3  perches  and  other  lands 
to  the  road  along  the  summit  of  the  ridge  dividing  Hanley's  Valley  from  Spring  Hollow  by 
that  road  to  the  ridge  forming  the  southern  watershed  of  York's  Hollow  and  by  that  ridge 
to  a  point  north  by  compass  from  the  north-east  corner  of  the  Jews'  burial  ground  for  North 
Brisb.anc  on  the  west  by  a  lino  bearing  south  and  forming  partly  the  eastern  boundary  lines 
of  the  Jews'  Roman  Catholics'  Presbyterians'  and  Aborigines'  burial  grounds  to  the  north 
corner  of  D  R.  Somerset's  2  acres  and  38  perches  thence  by  the  south-west  side  of  the  road 
forming  the  north-east  boundary  of  that  land  to  a  small  creek  which  forms  its  south 
boundary  and  by  that  creek  to  the  Brisbane  River  on  the  south-west  by  the  north  bank 
of  the  Brisbane  River  downwards  to  the  nearest  point  to  the  north-west  corner  of  W.  R. 
H.  Weekes'  5  .acres  1  rood  and  24  perches  on  Kangaroo  Point  by  a  lino  south-easterly  to 
that  corner  and  by  Leopard  street  forming  the  south-west  boundaries  of  Weekes'  5  acres 
1  rood  and  24  perches  John  .McCabe's  5  acres  1  rood  and  24  perches  and  William  Kent's 
6  acres  3  roods  and  4  perches  to  the  road  being  the  easterly  continuation  of  Vulture  street 
in  South  Brisbane  on  tiie  south  by  that  road  easterly  to  the  south-east  corner  W.  Kent's 
6  acres  1  rood  and  13  perches  and  on  the  east  by  the  road  bounding  Kent's  land  on  the 
east  northerly  to  the  Bri.sbane  River  by  its  extension  northerly  across  that  river  and  by  the 
left  bank  of  the  river  upwards  to  the  point  of  commencement. 


No,  2. 
ELECTORAL  DISTRICT  OF  SOUTH  BRISBANE. 
Commencing  on  the  right  bank  of  the  Brisbane   River  at  the   north   extremity   of  28 "Vic. No. 9 schrdule 
the  west  side  of  Boundary  street  and  bounded  thence  on  the   west  by  that  street  southerly  No.  2.  3  Pring  221. 
to  Vulture  street  on   the  south  by   the  south  side  of  Vulture   street  and    the    road   in 
continuation  thereof  easterly  to  the  south-west  corner  of  William  Kent's  b  acres  3  roods 
and  4  perches  on  the  east  by  Leopard  street  forming  the  south-west  boundaries  of  Kent's  G 
acres  3  roods  and  4  perches  John   McCabe's  .5  acres  I  rood  and  24  perches  and  W.  R.  H. 
Weekes'  5  acres  1  rood  and  24  perches  to  the  north-west  corner  of  the  last-mentioned  portion 
and  on   the  north   by  a  line  thence  north-westerly  to  the  Brisbane  River  and  by  that  river 
upwards  to  the  point  of  commencement. 


No.  3. 
ELECTORAL  DISTRICT  OF  FORTITUDE  VALLEY. 

Commencing  at  the  western  corner  of  Henry  Watson's  1  acre  and  32  perches  and  28  Vic.  No.  9  schedule 
bounded  thence  on  the  south  by  the  road  bearing  west  and  forming  the  south  boundaries  No.  3.  3  Prmg  2_1. 
of  George  Poole's  1  acre  and  34  perches  James  Gibbon's  1  acre  3  roods  and  3  perches  and 
other  lands  to  the  road  along  the  summit  of  the  ridge  dividing  Hanley's  ^'alley  from 
Spring  Hollow  and  by  that  road  to  the  ridge  forming  the  southern  watershed  of  York's 
Hollow  thence  on  the  north-west  by  the  ridge  dividing  York's  Hollow  from  Spring  Hollow 
and  a  line  north-easterly  to  the  north  side  of  York's  Hollow  on  the  north-cast  by  lines 
down  the  north  .side  of  York's  Hollow  Swamp  south-easterly  in  all  37  chains  and  24 
links  to  the  bridge  on   the  Eagle  Farm  Road  and  thence   by  the  south-west  side  of 

tbo 
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31  ViCTOBiJi  No.  3.  the  road  furmiug  the  south-west  bouuJiuy   of  T.    Shannon's   13   acres  and    10  pei'ches 
—  to  the  north  corner  of  Frederick  Kingston's  5  acres  and  3  roods   and  on   the  south-east  by 

the  north-west  boundary  of  Kingston's  5  acres  and  3  roods  south-westerly  and  by  its 
continuation  which  forms  the  north-west  boundaries  of  William  Thornton's  5  acres  and 
I  rood  T.  Adams'  4  acres  and  John  McConnell's  2  acres  2  roods  and  27  perches  to  the 
north-east  boundary  of  Henry  Watson's  1  acre  and  32  perches  and  by  the  north-east  and 
north-west  boundaries  of  that  land  uorth-westerly  and  south-westerly  to  its  western  corner 
the  point  of  commencement. 


No.  4. 
ELECTOEAL  DISTRICT  OF  IPSWICH. 

28V'    XoOfledule  Commencing  at  the  north-west  corner  being  the  junction   of  Mehe   Creek   with   the 

No.  4.  3  Pring  221.  Bremer  Kiver  and  bounded  on  part  of  the  north  by  a  line  bearing  east  seventy-one  chains 
and  five  links  to  the  Bremer  River  on  the  remainder  of  the  north  by  the  north  bank  of  the 
Bremer  lliver  downwards  to  a  point  bearing  north  forty-two  degrees  cast  from  the 
termination  on  the  opposite  bank  of  the  west  side  of  a  road  in  the  epstern  suburbs  which 
divides  James  Gibbon's  9  acres  2  roods  and  20  perches  and  Robert  Carter's  10  acres  and 
1  rood  thence  across  the  river  to  that  road  on  the  east  by  the  said  road  southerly  to  the 
south-east  corner  of  the  reserve  for  recreation  ou  the  south  by  a  line  bearing  west  to 
Deebing  Creek  on  the  west  by  Deebing  (!reek  downwards  to  its  confluence  with  the  Bremer 
River  and  by  that  river  downwards  to  the  point  of  commencement. 


No.  5. 
ELECTOEAL  DISTRICT  OF  WAEWICX. 

28Vic  No  Qschechi'e  Commencing   on   Swan   Creek   at  the  junction  of  Jack  Smith's  Gully  and  bounded 

No.  5.  3  Prill"  222,  thence  on  the  south  by  Swan  Creek  upwards  in  an  easterly  direction  to  the  north  corner 
of  number  twenty-eight  of  Canning  Downs  pre-emptive  measurements  containing  667  acres 
thence  by  part  of  the  north-east  boundary  of  that  portion  bearing  south-cast  one  mile  then 
by  a  line  parallel  to  Swan  Creek  north-easterly  four  miles  on  the  north-east  by  a  line 
nortli-west  to  Freestone  Creek  on  the  north  by  Freestone  Creek  downwards  to  the  cast 
corner  of  Marshall  and  Deuchar's  pre-emptive  purchase  number  eighteen  of  1123  acres 
Glengallan  thence  by  a  line  bearing  south-west  till  it  meets  the  northerly  prolongation  of 
the  east  boundary  line  of  Marshall  and  Deuchar's  pre-emptive  purchase  of  715  acres  on 
Campbell's  Gully  thence  by  a  line  bearing  south  to  Campbell's  Gully  and  by  Campbell's 
Gully  downwards  to  the  south-east  corner  of  portion  number  184  containing  fifty-one  acres 
in  the  parish  of  Warwick  thence  by  the  eastern  boundaries  of  portions  numbers  184  and 
360  bearing  north  to  the  north-east  corner  of  the  said  portion  number  360  thence  by  a  line 
bearing  west  five  miles  to  the  east  boundary  of  Massie  and  Walker's  pre-emptive  purchase 
of  519  acres  Toolburra  thence  by  part  of  the  east  boundary  of  that  portion  and  a  line 
bearing  south  to  the  Condamine  River  thence  by  the  Condamine  River  downwards  to  the 
north-west  corner  of  portion  number  230  containing  91  acres  in  the  parish  of  Warwick  ou 
the  west  by  the  west  boundaries  of  portions  numbers  230  240  252  259  and  a  line  south  to 
Sandy  Creek  thenee  by  Sandy  Creek  upwards  to  the  south-west  corner  of  portion  487  in 
the  parish  of  Warwick  ou  the  south  by  a  line  bearing  east  seven  and  a-half  miles  thence  by 
a  line  bearing  north  to  the  confluence  of  Ro.sonthal  Creek  with  the  Condamine  River  thence 
by  the  Condamine  River  downwards  and  by  the  western  boundary  of  Leslie's  pre-emptive 
purchase  of  640  acres  Canning  Downs  thenee  by  the  northern  and  part  of  the  eastern 
boundaries  of  that  portion  by  the  northern  boundaries  of  another  portion  of  640  acres  and 
of  164  acres  and  339  acres  Canning  Downs  bearing  east  to  Swan  Creek  and  thence  by  Swan 
Creek  upwards  to  the  point  of  commencement. 


No.  6. 
ELECTOEAL  DISTRICT  OF  EAST  MOEETON. 

28Vic.  No.  Oschocliilo  Commencing  at  I'oint  Danger  and  bounded  thence  on  the  south  by  the  range  dividing 

No.  6-  3  Priug  222.    the  waters  of  the  Logan  and  other  rivers  from  thusc  of  the  Clarence  Richmond  and  Tweed 

Rivers  on  the  west  by  the  range  dividing  the  waters  of  the  Logan  River  frou)  those  of  the 

Teviot  Brook  and  the  range  dividing  the  waters  of  that  brook  and  Crow's  Creek  to  a  point 

in 
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in  the  latter  due  south  of  Kent's  Peak  thence  by  a  line  to  Kent's  Peak  and  by  the  Mount  31  Viciobi^  Ko.  3. 

Flindurs'  Range  to  Mount  Goulman  thence  by  a  line  north-cast  rly  to  the  head  of  Woogaroo 

Creek  and  by   that  creek   to  its  confluence  with  tlie  Brisbane  .liver   thence  by  a  spur  of 

D'Aguilar's  Range  and  liy  that  range  nortlierly  to  the  range  forming  the  northern  watershed 

of  the  Mooroochydore  River  and  by  that  watershed  easterly  to  the  soa  and  on  the  east  by  the 

seacoast  southerly  to  Point  Danger  and  including  all  tho  islands  adjacent  to  the  said  seacoast 

(exclusively  however  of  the  electoral  districts  of  Brisbane  South  lirisbauc  and  Fortitude 

Valley  as  herein  described). 


No.  7. 
ELECTORAL  DISTRICT  OF  WEST  MORETON. 

Bounded  on  the  north  by  the  range  dividing  the  waters  of  the  Burnett  and  Mary  28  Vic.  No.  9  schwiule 
Rivers  from  those  of  the  Brisbane  River  from  the  Great  Dividing  Range  to  D'Aguilar's  No.  7.  3  Pring  222. 
Range  thence  on  the  east  by  D'Aguilar's  Range  southerly  and  a  spur  from  that  range  to 
the  confluence  of  Woogaroo  Creek  with  the  Bri.sbaue  River  and  by  \\'oogaroo  Creek  to  its 
source  tlieuce  by  a  line  south-westerly  to  Mount  Goolman  and  by  the  Mount  Flinders'  Range 
to  Kent's  I'eak  thence  by  a  line  bearing  south  to  the  range  dividing  the  waters  of  Tcviot 
Brook  from  those  of  Crow's  Creek  and  by  that  range  and  the  range  dividing  the  waters  of 
Teviot  Brook  and  the  Logan  River  to  the  range  dividing  the  waters  cf  the  Logan  and  other 
river.s  from  those  of  the  Clarence  Richmond  and  'i'wccd  Rivers  on  the  south  by  that  range 
to  the  Great  Dividing  Range  and  on  the  west  by  that  range  to  the  range  dividing  the 
waters  of  the  Burnett  and  iMary  Rivers  from  those  of  the  Brisbane  River  aforesaid 
(exclusively  however  of  the  electoral  districts  of  Ipswich  Drayton  and  Toowoomba  as  herein 
described). 


No.  8. 
ELECTORAL  DISTRICT  OF  WESTERN  DOWNS. 
Commencing  at  the  junction  of  Canal  Creek  with  the  Broadwater  and  bounded  28  Vic. No. 9 schedule 
thence  on  the  south  by  a  lino  bearing  east  to  the  Condamine  River  thence  by  the  Condamine  No.  8.  3  Pring  222. 
River  upwards  to  the  confluence  of  Clifton  Creek  thence  by  the  range  dividing  the  waters 
of  Clifton  Creek  from  those  of  Dalrymple  Creek  north-easterly  to  the  Main  Range  on  the 
east  by  the  Main  Range  northerly  to  a  point  bearing  east-north-easterly  from  the  south-east 
corner  of  Tooth's  pre-emptive  purchase  number  8G  at  Jondaryaii  thence  on  the  north  by  a 
line  bearing  west-south-westerly  cros^sing  Oaky  Creek  to  the  said  south-east  corner  and  in 
continuation  of  said  line  to  the  confluence  of  the  north  branch  with  the  Condamine 
River  and  again  in  continuation  of  the  same  line  west-soulh-wcsterly  to  the  range  forming 
the  watershed  between  the  ('ondamine  and  Weir  Rivers  tlicnce  by  the  said  range  and  the 
range  forming  the  watershed  between  the  Condamine  and  I^Iooni  Rivers  south-westerly  to 
the  western  boundary  of  the  pastoral  district  of  Darling  Downs  thence  by  a  south  line  to 
tlie  north-east  corner  of  Blacks'  Camp  Run  and  by  the  eastern  boundaries  of  said  run  and  of 
Ungabilla  and  Pooloon  Runs  then  by  the  north  boundary  of  Wagganba  Run  east  to  the  north- 
east corner  then  by  the  east  boundary  of  Wagganba  Lower  Teelba  East  Teelba  and  Brigalow 
Scrub  to  the  Mooni  River  at  a  tree  marked  broad-arrow  over  DDM  and  by  a  continuation 
of  said  line  south  fdllowing  the  east  boundaries  of  Brigalow  Scrub  L'la  IJla  and  North 
Geradla  Runs  to  the  north  boundary  of  Gurardora  Run  thence  by  that  boundary  east  one  mile 
to  the  e:ist  corner  of  said  run  and  by  a  south  line  to  the  Barwan  or  Macintyre  River  on 
the  south  by  the  Barwan  or  iMacintyre  River  upwards  to  tlie  confluence  of  Macintyre  Brook 
thence  on  the  east  by  a  line  north  to  the  range  dividing  the  naters  of  the  Macintyre  Brook 
from  those  falling  into  the  AVcir  River  thence  by  that  ranire  north-easterly  to  Mount  Dom- 
ville  or  Milmerran  thence  by  a  spiir  range  to  the  junction  of  Canal  Creek  with  the  Broad- 
water the  point  of  conimencpnii  nt  (exclusively  however  of  the  electoral  district  of  Drayton 
and  Toowoomba  as  herein  described). 


No.  9. 
ELECTORAL  DISTRICT  OF  EASTERN  DOWNS. 
ConiTncnc 
thence  on  the '  .  ,^ 

Eiver  upwards  to  the  confluence  of  Clifton  Creek  thence  by  the  range  dividing  the  waters 
0  of 


icncing  at  the  junction  of  Canal    Creek   with    the   Broadwater   and   bounded  28 Vic.No. 9 schedule 
north  by  a  line  bearing  east  to  the  Condamine  River  thence  by  the  (^^ndamin3  No.  9.   3  Pring  223. 
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31  ViCTOEia;  No.  3.  of  Clifton  Creek  from  those  of  Dalrymple  Creek  north-easterly  to  the  Main  Eange  on  the 

cast  by  the  Main  Range   southerly  to   the  south  boundary  of  the  Colony  of  Queensland  on 

the  south-east  and  south-west  by  that  boundary  westerly  to  the  confluence  of  the  Macintjre 
Brook  with  the  Jlacintyre  or  Dumeresq  River  on  the  west  by  a  line  north  to  the  range 
dividing  the  waters  of  JMacintyre  lirook  from  those  falling  into  the  Weir  River  thence  by 
that  rann-e  north-easterly  to  Mount  Domville  or  Milmerran  thence  by  a  spur  range  to  the 
junction  of  Broadwater  with  Canal  Creek  the  point  of  commencement  (exclusively  however 
of  the  electoral  district  of  \\  arwick  as  herein  described). 


No.  10. 
ELECTOR-iL  DISTRICT  OF  NORTHERN  DOWNS. 
28Tic.  No.  9schetlrle  Commencing  at  the  Condamine  River  at  the  confluence  of  the  North  Branch  and 

No.  10.  3  Pring  2:3.  bounded  thence  on  the  south  by  a  line  bearing  east  north-easterly  to  the  south-east  corner 
of  Tiioth's  pre-emptive  purchase  number  8(J  at  Jondaryan  thence  by  a  continuatiun  of  the 
said  line  crossing  Oaky  Creek  to  the  Great  Dividing  Range  between  the  eastern  and  western 
waters  on  the  east  and  on  the  north  by  the  said  Great  Dividing  Range  northerly  and 
westerly  to  the  range  forming  the  western  watershed  of  Dogwood  Creek  and  its  tributaries 
on  the  west  by  that  watershed  southerly  to  the  confluence  of  Dogwood  Creek  with  the  Con- 
damine River  thence  by  the  Condamine  River  upwards  to  the  eastern  boundary  of  the 
Murilla  Run  then  by  said  boundary  and  the  eastern  boundaries  of  the  Dunwoodie  and  Wood- 
stock runs  southerly  to  the  range  forming  the  watershed  between  the  Baloune  or  Condamine 
and  Mooni  Rivers  on  the  south  by  that  range  north-easterly  and  by  the  range  forming  the 
watershed  between  the  Condamine  and  Weir  Rivers  southerly  to  a  point  bearing  west-south- 
westerly from  the  confluence  of  the  Condamine  River  and  the  North  Branch  the  jwint  of 
commencement. 


No.  11. 

ELECTORAL  DISTRICT  OF  MAEANOA. 

oD-iT-    -NT    n    u  1  1  .  Commencins  at  the  confluence  of  Dogwood  Creek  with  the  Balonne  or  Condamine 

28  Vic.  JNo.  9  schedule  ^.  ,    ,  ,  *',      ,  ,  ,    i      Pi       /i       i       •        t>'  i      i     ii 

No.  11.   3  Pring  223.  "iver   and   bounded   thence  on   the  east  by  the   Condamine  River  upwards   to  the  eastern 

boundary  of  the  .Murilla  Run  then  by  said  boundary  and  the  eastern  boundaries  of  the  Dun- 
woodie and  Woodstock  runs  southerly  to  the  range  forming  the  watershed  between  the 
Balonne  and  Mooni  Rivers  thence  by  that  watershed  easterly  thence  by  a  south  line  to  the 
north-east  corner  of  IJlacks'  Camp  Run  and  by  the  eaftern  boundaries  of  said  run  and  of 
Ungabilla  and  Pooloon  runs  then  by  the  north  boundary  of  Wagganba  Run  east  to  the 
north-east  corner  thence  by  the  east  boundary  of  Wagganba  Lower  Teelba  East  Teelba  and 
Brigalow  Scrub  to  the  Mooni  River  at  a  tree  marked  broad-arrow  over  DD.M  and  by  a  con- 
tinuation of  said  line  south  following  the  east  boundaries  of  Brigalow  Scrub  Ula  Ula  and 
North  Geradla  Runs  to  the  north  boundary  of  Gurardora  Kun  thence  by  that  boundary  east 
one  mile  to  the  east  corner  of  said  run  and  by  a  south  line  to  tlie  Barwan  River  at  a  tree 
marked  broad-arrow  over  DDWM  on  the  south  by  tlie  Macintyre  or  Barwan  River  down- 
wards to  the  '29th  parallel  of  south  latitude  and  by  that  parallel  true  west  to  the  watershed 
between  the  Warrego  River  and  jMungallala  Creek  thence  tn  the  west  by  that  watershed 
northerly  to  Mount  Elliott  and  by  the  watershed  between  the  Slaranoa  and  Warrego  llivers 
onwards'to  the  Great  Dividing  Range  on  the  north  by  the  Great  Dividing  Range  easterly 
to  the  range  forming  the  western  water.shed  of  Dogwood  Creek  and  its  tributaries  and  on 
the  remainder  of  the  east  by  that  watershed  .southerly  to  the  confluence  of  the  Dogwood  Creek 
with  the  Condamine  River  the  point  of  commencement. 


No.  12. 

ELECTORAL  DISTRICT  OF  BURNETT. 

28  Vic  No  Qscheilule  Commencing  on  the  Great  Dividing  Range  and  bounded  thence  on  the  east  by  the 

No.  12.  3  Pring  224.  range  dividing  the  waters  of  the  Burnett  from  those  of  the  River  Mary  and  by  a  spur  range 

fiirniinc  the   western  water.shed  of  Degilbo  Creek  northerly  to  the  confluence  of  said  creek 

with  the  Burnett  River  thence  by  a  line  bearing  north  by  compass  to  the  northern  watershed 

of  the  Kolan  River   on  the  north   and  west  by  the  said  watershed  and  the  range  forming 

tlio  watershed  betweeu  the  Buructt  and  Dawsoa  Rivers  south-westerly  to  the  Great 

Dividing 
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Dividing  Range  and  by  the  Great  Dividing  Range  southerly  to   the  range  divioing  the  31  Vicioeis  Ko.  3. 

waters  of  the   River    IJrisbauc  from   tlioso  of  the   Hurnett  lliver  and  on  the  south  by  the  

lastuieutioned  range  easterly  to  the  point  of  commencement. 


No.  13. 
ELECTOB.Mi  DISTKICT  OF  WIDE  BAY. 

Commencing  on  the  soacoast  and  bounded  thonce  on  the  south  by  the  northern  28  Vic.  No.  9  schedule 
waterslied  of  the  .Mooroochydore  River  to  the  range  dividing  the  waters  of  the  River  -Mary  No.  13.  3  Pnng  221. 
from  those  flowing  to  the  Brisbane  River  tlience  by  that  range  westerly  to  the  r;in"e 
dividing  the  River  .Mary  from  the  Burnett  River  on  the  west  by  the  said  range  northerly 
and  by  a  spur  range  forming  the  western  watershed  of  Dogilbo  Creek  to  the  junction  of 
that  creek  with  the  Burnett  lliver  thence  by  a  line  bearing  north  by  compass  to  the 
northern  watershed  of  the  Kolau  River  on  the  north  by  the  said  watershed  easterly  to 
the  sea  and  on  the  east  by  the  seacoast  southerly  to  the  point  of  commencement  and 
incluiling  the  islands  adjacent  to  the  said  seacoast  exclusively  however  of  the  electoral 
district  of  xMaryborough  as  herein  described. 


No.  14. 
ELECTOR.iL  DISTKICT  OF  POET  CURTIS. 
Bounded  on  the  south  from  the  sea  by  the  northern  watershed  of  the  Kolan  River  28Vio.  No.  Qschetlulo 
and  the  northern  watershed  of  the  Burnett  River  westerly  on   the  west  by   the   range  ^°-  !*•  3  Pring  22-t. 
forming  the  eastern   waterslicd  of  the   Dawson    River  northerly    to  a  point  due  east  from 
Mount  Ramsay    thence   by   a  line  west  to    Mount  Ramsay  and  its  continuation  to  the 
Dawson    River   thence  by   the    Dawson    River    downwards    to   its   confluence   with   the 
Mackenzie  River  thence  by  the  range  .separating  the  waters  flowing  into  the  Mackenzie 
River  and  Isaacs  River  from  those  flowing  to   the  coast  northerly  thence  on  the  north  by 
a  spur  range  easterly  to  Cape  Palmerston  and  on  the  east  by  the  seacoast  .southerly  to  the 
northern  watershed  of  the  Kolan    River  aforesaid  and  including  all  the  islands  adjacent 
thereto  exclusively  however  of  the  electoral  district  of  Rockhamptou  as  herein  described. 


No.  15. 
ELECTORAL  DISTRICT  OF  LEICHHAEDT. 

Bounded  on  the  south  from  the  range  dividing  the  waters  of  the  River  Burnett  from  2S  Vic  No.  9  schodulo 
those  of  the  Dawson  River  by  the  Great  Dividing  Range  between  the  eastern  waters  tnd  No.  15.  3  Pring  224. 
those  flowing  westerly  and  northerly  to  the  range  dividing  the  waters  flowing  into  the 
Nogoa  River  from  those  falling  into  the  Bolyando  River  on  the  west  by  that  range  to  a 
point  bearing  west  from  the  confluence  of  Balmy  Crrck  with  the  Nogoa  River  thence  by 
a  line  east  to  that  confluence  then  by  the  Nogoa  River  downwards  to  the  confluence  of 
Theresa  Creek  and  by  Theresa  Creek  upwards  to  the  confluence  of  Sandy  Creek  and  by 
Sandy  Creek  upwards  to  the  confluence  of  Wolffang  Creek  and  by  a  line  bearing 
north-west  to  a  point  bearing  west  from  Fletcher's  Awl  thence  by  a  line  bearing  east  to 
Fletcher's  Awl  on  the  north  by  the  northern  watershed  of  the  River  Isaacs  on  the  east 
by  the  watershed  separating  the  Rivers  Isaacs  and  Mac  kcnzic  from  waters  flowing  to  the 
coast  and  by  a  spur  range  to  the  confluence  of  the  Dawson  River  and  Fitzroy  River  and 
thence  by  the  Dawson  River  upwards  to  a  point  bearing  west  from  Mount  Ramsay  thence 
by  a  line  bearing  east  to  Jlount  Ramsay  and  by  its  continuation  to  the  range  forming  the 
eastern  watershed  of  the  Dawson  River  and  by  that  range  southerly  to  the  Great  Dividing 
Range  aforesaid. 


No.  IP. 

ELECTORAL  DISTRICT  OF  KENNEDY. 

Commencing  on  the  .seacoast  at  Tam  O'Shanter's  Point  and  bounded  thence  on  the  28Vic.  No.  9 schedule 

north   by  the  northern  watershed  of  the  JIackay  River  and  by  the  northern  watershed  of  No.  10.  3  Priug  224. 

the   Burdekin   River  westerly  en  the   west  by   the  wcsti  rn  watershed  of  the  Burdekin 

River  ia  a  soulkcrlj^  dlrectiou  to  a  point  bearing  wc&t  froui  Tlctchcr'ib  Awl  on  the  south 

by 
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31  VicroEij;  Mo.   3.  by  a  lino  bearing  east  to  the  range  forming  the  watershed  between  the  Fitzroy  Rirer  and 

the    Burdokin   River  on   the  south  by   that    range   and   the   range  forming  t!ie  northern 

watershed  of  the  Fitzroy  River  and  by  a  line  easterly  to  the  seacoast  at  Cape  Palmerston 
and  on  the  east  by  the  seacoast  northerly  to  Tarn  O'Shanter's  Point  the  commencing  point 
aforesaid  and  including  the  islands  adjacent  to  the  said  seacoast. 


No.  17. 
ELECTORAL  DISTRICT  OF  MITCHELL. 
„_f.    -.    q    h  dule  Bounded   on  the  east  by  the  Great  Dividing  Range  forming  the  watershed  between 

No.  17.  3  Prin"  224.  the  Barcoo  River  and  the  Burdekin  and  Fitzroy  Rivers  on  the  south  by  the  watershed 
separating  the  Barcoo  River  from  the  Warrego  River  westerly  to  the  Mount  Inniskillen 
Range  and  thenee  by  the  southern  watershed  of  the  Barcoo  River  downwards  until 
intersected  by  a  true  south  line  from  the  confluence  of  the  Thomson  River  with  the  Barcoo 
River  on  the  west  by  a  true  north  line  to  the  junction  of  the  Barcoo  and  Thomson  Rivers 
thence  by  the  western  watershed  of  the  Thomson  River  northward  to  thciiorthern  watershed 
of  the  Barcoo  River  and  on  the  north  by  the  said  watershed  to  the  eastern  boundary. 


No.  18. 
ELECTORAL  DISTRICT  OP  WAREEGO. 
23 Vic.  Ko. 9  schedule  Commencing  at  a  point  on  the  watershed  between  the  Warrrgo  River  and  iMungallala 

No.  18.  3  Prmg  226.  Creek  where  it  is  intersected  by  the  twenty-ninth  degree  of  south  latitude  and  bounded 
thence  on  the  east  by  that  watershed  northerly  to  Mount  Elliott  thence  by  the  watershed 
between  the  Warrego  and  Maramia  Rivers  to  the  Great  Dividing  Range  on  the  north  by 
the  watershed  separating  the  Warrego  Rivers  from  the  Nogoa  and  Barcoo  Rivers  westerly 
to  the  Mount  Inniskillen  Range  and  thence  by  the  southern  watershed  of  the  Barcoo  River 
downwards  until  intersected  by  a  south  lino  from  the  confluence  of  the  Thomson  River  with 
the  Barcoo  River  on  the  west  by  a  south  line  to  the  twenty-ninth  parallel  of  south  latitude 
on  the  south  by  the  twenty-ninth  parallel  of  south  latitude  true  east  to  the  point  of 
commencement. 


No.  19. 
■  ELECTORAL  DISTRICT  OF  CLERMONT. 
Commencing  at  the  junction   of  Sandy  and  Wolffang  Creeks  and  bounded  thenoe  on 
No  19  ^  3  Prin2^225' *'^® '^"^'''^  '^y '"^  ^''^'^ ''^^''°S  north-west   to   a   point  bearing   west  from   Fletcher's  Awl  and 
"  '  by  a  line  bearing  west   to   the   western  watershed   of  tiie   Belyando  River  on  the  west  and 
south  by  that  watershed  southerly   and  easterly  and  by   a  line  bearing  east  to  the  junction 
of  Balmy  Creek  with  the  Nogoa  River  on  the  east  by   the  Nogoa  River  downwards  to  the 
junction  of  Theresa  Creek  and  by  There&a  Creek  upwards  to  the  junction  of  Sandy  Creek 
and  by  that  creek  upwards  to  the  point  of  commencement. 


No.  20. 

ELECTORAL  DISTRICT  OF  DRAYTON  AND  TOOWOOMBA. 

22  Vic.  No.  9  schedule  Commencing    at  the   south-west  corner   of  the  Drayton  Agricultural  Reserve  and 

No.  20.    3  Pring  225.  bounded   thence   on   the  south   hyaline  bearing  east  to  the  south-west  corner  of  Hodgson 

and  Watts'   610  acres  pre-emptive  purchase  uumber  5  Eton  Vale  thence  by  the  west  and 

north  boundaries  of  same  portion   bearing   north   and  cast  and   by  a  line  bearing  oast  to 

pre-emptive  portion   of  160  acres  Eton   Vale   thence  by  part  of  the  western  the  northern 

and  part   of  the  eastern   boundaries  of  that  portion  bearing  north-east  and  south  to  a  point 

bearing  east  from    the  north-east  corner  of  the  aforesaid  610  acres  portion  thence  by  a  line 

bearing  east  about  one  mile  ten  chains  on  the  cast  by  a  line  bearing  north  about  twenty-one 

miles  on  the  north  by  the  north  boundary  of  the  Toowoomba  Agricultural  Reserve  bearing 

west  six  miles  on  the  west  by  a  line  bearinn;  south   to  a  point  bearing  north  seventy  degrees 

east  from  the  eastern  extremity  of  the  Gowric  Scrub  thence  by  a  line  bearing  south  seventy 

degrees  west  to  that  .scrub  and  by  that  scrub  westerly  to  a  point  in  the  northerly  prolongation 

of  the  caat  bouudary  line  of  11.  and  F.  Isaacs'  IGO  acres  pre-emptive  purchase  at  the  Well 

Station 
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Station  again  on  the  west  by   a   line   bearing   south  by  that  eastern   boundary  and  in  31  Victobije  No.  3. 

continuation  by  a  line  south  to  the  north-east  corner  of  J.  D  McLean's  320  acres  Westbrook  

by  the  cast  boundary  of  that  portion  aud  of  a  porti(jn  of  177  acres  by  the  north  boundaries 
of  portions  containing  UOl  acres  and  300  acres  bearing  crust  by  east  b  mudary  of  the 
last-mentioned  portion  and  of  a  portion  of  32{)  acres  bearing  soutli  by  the  north-east  and 
part  of  the  south  boundary  of  another  portion  containing  320  acres  by  the  cast  and  part  of 
the  south  boundary  of  a  portion  of  040  acres  by  tiio  east  boundary  of  another  040  acres 
portion  and  a  linn  in  continuatiou  bearing  south  to  the  point  of  commencement. 


No.  21. 
ELECTORAL  DISTKICT  OF  EOCKH.VMPTON. 
Commencing  on  the  left  bank  of  the  Fitzroy  Kiver  at  tlie  confluence  of  Etna  Creek  28Vie.  No.  9 schedule 
with  that  river  and  bounded  thence  on  the  north-west  by  a  line  bearing  north-east  to  the  ^°'  ^^'   ^  "'"S  225. 
Mount  Arelicr  Range  on   the  north-east  by   that  range  south-easterly  to  Mount  lierserker 
thence  by  a  line  south-easterly  to  the  north  corner  of  portiin  number  103  containing  44 
acres  2  roods  in   the  parish   of  Archer  thence   by   the  north-west  boundaries  of  portions 
numbers  103  102  and   83   in   the  same   parish   south-westerly  to  the  Fitzroj-  Ri'-cr  thonco 
on  the  east  by  a  line  crossing  the  Fitzroy  River  to  the  north  corner  of  portion  number  13.5 
containing  80  acres  in  the  parish  Gavial  thence  by  the  east  boundaries  of  portions  numbers 
135  130  150  and  151  and  a  line  be.iring  south  on  the  south  by  a  line  bearing  west  passing 
through  the  southernmost  corner  of   portion   number  48    in  the  parish  of  Gavial  to  a  point 
bearing  south  from  the  south-west  corner  of  portion  D  .section  37  in  the  parish  of  Wood  on 
the  west  by  a  line  bearing  north  to  the  said  south-west  corner  and  by  Black  Gin  Creek 
downwards  to  Deep  Creek  and  by  Deep  Creek  downwards  to  the  Fitzroy  River  and  by  the 
Fitzroy  River  downwards  to  Etna  Creek  the  point  of  commencement. 


No.  22. 
ELECTORAL  DISTRICT  OF  MARTBOROITGH. 
Commencing  on   the  north  side  of  the  main  road  from  'layndah   to  Maryborough  at  28 Vic. No. 9 schedule 
the  south-west   corner  of  allotment  number  1  of  section  number  174  containing  31  acres  2  No.  22.  3  Pring  225. 
roods   12   perches  and  bounded  thence   on  part  of  tiie  west  by  the  western  boundary  of  that 
allotment  and  by  a  line  bearing  north   to  !?altwater  Creek  on  the  north  by  Saltwater  Creek 
downwards  to  the  River  Jlary  thence  crossing  the  River  Mary  and  by  the  right  bank  of  the 
River  .Mary  downwards  to  the  easternmost  corner  of  portion  number  109  containing  87  acres 
in  the  parish  of  .Maryborough   on   the   south-east  by  the  south-east  boundary  of  that  portion 
south-westerly  to  the  southernmost  corner  of  the  said  portion  on  the  cast  by  a  line  bearing 
south  till  it  is  intersected  by  the  easterly  prolongation  of  the  north  boundary  of  the  Tiaro 
town  reserve  on  the   south   by  a  line  bearing  west  crossing  Tinana  Creek  and  by  the  north 
boundary  of  the  Tiaro  town  reserve  and  its  westerly  continuation  to  the  River  Mary  thence 
crossing  that  river  by   the  left  bank  of  that  river  downwards  to  the  south-east  corner  of 
portion  number  58  parish   of  St.   Mary  thence  by  the  soutli  boundary  line  of  that  portion 
and  its  continuation  bearing  west  ninety-seven   chains  on   the  west  by  a  line  bearing  north 
to  the  Gayndah  and  .Maryborough  road  and  on  the  remainder  of  the  north  by  that  road 
easterly  to  the  point  of  commencement. 


An 
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siYicioEiiENo.  37.  All  Act   to    Consolidate  and  Amend  the  Laws 

relating  to  Parliamentary  Elections. 

[28^/i  December,  1867. 

Preamble.  TTTHEREAS  it  is  expedient  to  consolidate  and  amend  the  laws 

V  V       relating    to    parliamentary  elections      Be  it  enacted  by  the 

Qneen's  Most  Excellent  Majesty  by  and  with  the  advice  and  consent 

of  the  Legislative  Council  and  Legislative  Assembly  of  Queensland  in 

Parliament  assembled  and  by  the  authority  of  the  same  as  follows — 

Interpret  a  tion. 
22  Vic.  No.  20  B.  1.  1.  In  the  interpretation  of  this  Act  the  following  words  in 

^  inverted  commas  shall  have  the  meaning  set  against  them  respectively 

unless  inconsistent  with  or  repugnant  to  the  context — 

"Roll" — The  revised  electoral  roll  of  electors  entitled  to  vote 

at  the  election  of  any  member  of  the  Assembly. 
"  List" — Any  unrevised  electoral  list  of  electors. 
"  Natural  born  subject": — Every  person  born  in  Her   Majesty's 

dominions  or  either  of  whose  parents  was  so  born. 
"  Naturalized    subject" — Every    person    who    in    England    of 
Queensland  has  been  is  or  shall  be  naturalized  and  every 
person  made  a  denizen. 

Qucdijication  of  Electors. 
Qualification  of  dec-  2.  The  qualifications  for  electors  of  the .  Legislative  Assembly 

29^vic,  No.  12  8. 2.  shall  be  as  follows  —  Every  man  of  the  age  of  twenty-one  years  being 
22  Vic.  No.  20  8. 9.  a  natural  born  or  naturalized  subject  of  Her  Majesty  or  legally  made 
iPrmg525.  ^  dcuizen  of  Queensland  and  having  a  freehold  estate  in  possession 

situate  in  the  district  for  Avhich  his  vote  is  to  be  given  of  the  clear 
value  of  one  hundred  pounds  sterling  mouej'  above  all  charges  and 
encumbrances  in  any  way  affecting  the  same  of  or  to  which  he  has 
been  seized  or  entitled  either  at  law  or  in  equity  for  at  least  six 
calendar  months  next  before  the  last  registration  of  electors  or  being 
a  householder  within  such  district  occupying  any  house  warehouse 
couuting-hovise  office  shop  or  other  building  of  the  clear  annual  value 
of  ten  pounds  sterling  money  and  having  occupied  the  same  for  six 
calendar  months  next  before  such  registration  as  aforesaid  or  having 
a  leasehold  estate  in  possession  situate  within  such  district  of  the 
value  of  ten  pounds  sterling  money  per  annum  held  upon  a  lease 
which  at  the  time  of  such  registration  has  not  less  than  three  years 
to  run  or  having  a  leasehold  estate  so  situate  and  of  such  value  as 
aforesaid  of  which  he  has  been  in  jjossession  for  three  years  or  upwards 
next  before  such  registration  or  holding  at  the  time  of  such  registration 
a  license  from  the  Government  to  depasture  lands  Avithin  the  district 
for  which  his  vote  is  to  be  given  or  having  a  salary  of  one  hundred 
pounds  a  year  and  having  enjoyed  the  same  for  six  calendar  months 
next  before  such  registration  or  being  the  occui;)ant  of  any  room  or 
lodging  and  paying  for  his  board  and  lodging  forty  pounds  a  year 
or  lor  his  lodging-  only  at  the  rate  of  ten  pounds  a  year  and  having 

occupied 
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occupied  the  same  room  or  lodging  for  six  calendar  months  next  3i  Victobix  Xo.  37. 

before  such  registration  as  aforesaid  shall  be  entitled  to  vote  at  the  — 

election  of  a  member  of  the  Legislative  Asscml)ly     Provided  always 

that  no  man  shall  be  entitled  to  vote  who   has  been  attainted  or 

convicted  of  treason  felony  or  other  infamous  ofi'ence  in  any  part  of 

Her  Majesty's  dominions  imless  he  has  received  a  free  or  conditional 

pardon  for  such  olfence  or  has  undergone  the  sentence  passed  on 

him  for  such  offence     And  provided  also  that  no  man  shall  be  entitled 

to  vote  unless  at  the  time  of  such  registration  of  electors  he  shall 

have  paid  up  all  rates  and  taxes  Avhich  shall  have  become  payable  by 

him  as  owner  or  leaseholder  in  respect  of  such  estate  or  as  occupier  in 

respect  of  such  occupancy  or  as  the  holder  of  a  license  in  respect  of 

such  license  except  such  as  shall  have  become  payable  during  three 

calendar  months  next  before  such  registration. 

3.  Where  any  premises  arc  jointly  owned  occupied  or  held  on  wiiere  joint  owners 
lease  within  the  meaning  of  the  last  preceding  clause  by  more  persons  bo'^entiUed ' t" be're'i 
than  one  each  of  such  joint  owners  occupiers  or  leaseholders  shall  be  gistered  as  voters  and 
entitled  to  be  registered  as  a  voter  and  to  vote  in  respect  of  the  said  2y  vi^'xo.  12  e  3 
premises  in  case  the  value  of  his  individual  interest  therein  separately  22  Vic.  No.  20  s.  10. 
considered  would  under  the   first   four   provisions  of  the  said   last  ^  ^'""'°  ^'^' 
preceding  section  entitle  such  owner  occupier  or  leaseholder  to  be 
registered  as  a  A'otcr  and  to  vote. 

-!•.  So  soon  as  there   shall  be    in  Queensland  any   university  wiicn  there  shaU  be 
comprisinsr  not  fewer  than  one  hundred   graduates  who  shall  have  %     """-ersity     in 

.     ^  ^  .  .  (.11  111        Queensland  contain- 

taken  thereui  any  or  either  or  the  degrees  ot  master  01  arts  bachelor  in^'  one  imndred  su- 
of   arts   doctor    of  laws   bachelor  of   laAvs    doctor    of  medicine  or  Sn?vCTfi7v''"to'return 
bachelor  of  medicine  the  said  university  shall  return  one  member  to  one  member. 
serve  in  the  Assembly  in  addition  to  the  number  of  members  there- 
for returned     And  the  first  writ  for  the  election  of  such   member  Election  writs. 
shall  thereupon  be  issued  by  the  Governor  and  all  subsequent  writs  3"pyj'^;3°3^*'- ^• 
in  the  manner  by  law  provided  for  other  election  Trtfits     And  the  Qualification  of 
following  persons  shall  be  entitled  to  vote  at  the  election  of  such  eieetors. 
member  the  said  persons  being  of  the  full  age  of  twenty-one  years  and  i^pring626^*'°'  ^^ 
natural  born  or  naturalized  subjects  of  Her  Majesty  and  not  being 
disqualified  or  incapacitated  by  this  Act— 

The  fellows  of  the  senate  fur  the  time  being 

The  professors  aud  all  other  public   teachers  and  examiners  in  the  university 

schools  and  the  principals  of  incorporated  colleges  within  the  university  for 

the  time  being 
Masters  of  arts  doctors  of  laws  or  medicine  and  all  other  members  of  the  university 

who  at   the  date  of  the  issue  of  the  writ  of  election  shall  be  entitled  to  vote 

at  elections  for  fellows  of  the  senate  thereof 
Bachelors  of  arts  laws  or  medicine. 

DisqiiaUJications. 
Iveiy  person  n( 
time  either 


5.  Eveiy  person  nevertheless  shall  be  disqualified  w^ho  at  the  DisqnaUfications. 
of  makin":  out  the  lists  hereinafter  mentioned  or  of  the  rV.'.^- ^.?- ^"'- ^'' 


.  -  1  Prmg  526. 

election  for  his  district  shall  be  of  unsound  mind  or  in  the  receipt  of 
aid  from  any  charitable  institution  or  who  has  been  attainted  or 
convicted  of  treason  felony  or  other  infamous  ofi'ence  in  any  ]iart  of 
Her  Majesty's  dominions  unless  he  have  received  a  free  or  conditional 
pardon  for  such  offence  or  have  imdergone  the  sentence  passed  on 
him. 

6.  Every 
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Persona  in  the  mili- 


6.  Every  person  sliall  be  incapable  of  voting  wlio  at  the  time 
either  of  making  out  such  list  or  of  such  election  shall  be  in  the  naval 

tary  service  or  in"the  Or  military  scrvicB  ou  full  pay  not  being  in  any  militia  or  volunteer 

police  clerks  of  petty  corjis  ouly     And  uo  iuspcctor-general  or  metropolitan  superintendent 

poTic°e°ma"ittrate3.     of  poHce  or  paid  policc  magistrate  or  superintendent  of  police  nor  any 

22  Vic.  No.  20  8. 12.  elerk  of  petty  sessions  nor  any  clerk  chief  or  other  constable  or  person 

"""  "  ■  belonging  to  the  constabulary  force    shall  dm-ing  the  time  he  shall 

continue  in  any  such  office  be  capable  of  giving  his  vote  for  the  election 

of  a  member  to  serve  in  the  Assembly  nor  shall  by  word  message 

\vriting  or  in  any  other  manner  endeavor  to  persuade  any  elector  to 

give  or  dissuade  any  elector  from  giving  his  vote  for  any  candidate  and 

every  person  incapacitated  as  last  aforesaid  ttIio  shall  offend  herein 

shall  forfeit  the  sum  of  one  hunch'ed  poimds  to  be  recovered  by  any 

person  who  shall  sue  for  the  same  by  action  of  debt  to  be  commenced 

within  six  months  after  the  commission  of  the  offence. 

Claims  and  Objections  to  Votes. 

7.  On  or  before  the  fkst  day  of  February  in  any  year  every 
person  claiming  to  have  his  name  inserted  in  any  electoral  roll  shall  give 
or  transmit  by  post  notice  in  writing  thereof  in  the  form  of  the  schedule 
hereto  marked  A  munber  one  to  the  clerk  of  the  nearest  court  of  petty 
sessions  who  shall  immediately  subsequent  to  the  fii'st  day  of  February 
cause  fairly  T\Titten  or  printed  copies  as  in  the  said  schedule  B  number  two 
to  be  made  of  the  list  or  lists  of  claims  received  by  him  and  shall  cause 
such  fairly  written  or  printed  copies  to  be  exjoosed  to  public  view  at 
the  police  office  an,d  at  such  other  places  of  public  resort  as  the  bench 
of  magistrates  may  du-ect  not  later  than  the  fourteenth  day  of  the 
same  month  the  lists  to  be  exhibited  for  fourteen  days  from  that  date 
Provided  that  no  clerk  of  petty  sessions  shall  receive  any  notice  of 
claim  imless  in  the  form  prescribed  in  schedule  A  number  one  of 
this  Act. 


Persons  claiming  to 

TOte. 

29  Vic.  No.  12  s.  4. 


Schedule  A. 
29  Vic.  No.  12. 


SCHEDULE  A. 
NUMBER   ONE. 
Notice  of  Claim  to  he  given  to  Clerk  of  Petty  Sessions. 
To  the  Clerk  of  Petty  Sessions  in  tlie  Electoral  District  of 

I  hereby  give  you  notice  that  I  claim  to  have  my  name  inserted  in  the  electoral 
roll  for  the  electoral  district  of  my  name  residence  and  qualification 

being  as  hereunder  stated — 


Christian  and  Surname. 


Kesidence. 


Qualification. 


Where  situate  or  how  arising. 


Bated  this 


(lav  of 


Signed_ 


18 


Schedule  F. 
22  Vic.  No.  20. 
1  Pring  558. 


NUMBER   TWO. 
List  of  Persons  Claiming  to  be  Published  by  Clerks  of  Petty  Sessions. 
The  following  persons  have  claimed  to  have  their  names  inserted  in  the  electoral 
roll  for  the  electoral  district  of 


Christian  and  Surname. 


Residence. 


Qualification 
claimed. 


Where  situate  or  arising. 


8.  EveiT 
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8.  Eveiy  pcrsmi  naniocl  on  any  electoral  roll  objecting  to  any  31Victobi« No.  37. 

other  person  as  not  heing  entitled  to  have  his  name  retained  or  inserted  

thereon  shall  on  or  belbre  tlie  tirst  day  of  March  in  any  year  mve  or  i!!f"?L°''-''^'f .,' ^ 

.      1  111/*  •  /•  ''it  oem^  ciuiticd 

transmit  1>y  post  to  the  clerk  ot  petty  sessions  as  aioresaid  and  also  to  to  remain  on  electoral 

the  person  objected  to  at    his  last  known  place  of  abode   a   notice  2o"vic.  No  12  s  5 

objecting  to  the  retention  or  insertion  of  such  name  on  the  roll  in  the 

form  of  the  schednle  hereto  marked  B  number  one  and  the  clerk  of 

petty  sessions  as  aforesaid  shall  immediately  subsequent  to  the  first 

day  of  March  cause  ftiirly  written  or  printed  copies  to  be  made  of  tlie 

list  or  lists  of  objections  received  by  him  and  shall  cause  the  said  fairly 

written  or  printed  lists  to  be  publicly  exj)osed  on  the  fourteenth  day 

of  JNlarch  in  like  manner  and  for  the  same  period  as  provided  in  the 

previous  clause  with  reference  to  the  lists  of  claims  and  in  the  form 

of  the  said  schedule  B  number  two  and  every  person  duly  objected 

to    shall    except    in    the    case    hereinafter    mentioned    be    required 

to  appear  at  the  revision  court  by  himself  or  by  some  one  on  his 

behalf  and  when  required  by  the  court  shall  establish  his  qualification 

by  satisfactory  proof  or  in  default  thereof  shall  be  struck  oft"  the  roll. 


SCHEDULE    B. 
NUJIBER  ONE. 
N^oiice  of  Objection  to  he  Given  to  Clerk  of  Petty  Sessions. 
To  the  Clerk  of  Petty  Sessions  in  the  Electoral  Di.strict  of 

I  hereby  give  you  notice  that  I  object  to  the  retention  or  insertion  of  the  under-  Selicdule  B. 
mentioned  name  [or  names]  on  the  electoral  roll  for  the  electoral  district  of  29  Vic.  No.  12. 

and  I  herewith  enclose  the  sum  of  one  pound  [for  each  name]   in   accordance  with  the 
provisions  of  the  Elections  Act  of  1867. 


No.  on  Roll. 


Name  of  Voter. 


Residence. 


Qualification. 


AVhere  situate  or  how  arising. 


Putcd  this 


Signature  of  Objector_ 
day  of  18 


j'ftieu  mis  uay  oi  lo 

•„*  A  copy  of  this  form  of  objection  must  also  be  forwarded  to  each  person  objected  to. 


NUMBER  TWO. 
List  of  Persons  objected  to  to  he  published  by  the  Clerks  of  Petty  Sessions. 
The  following  persons  have  been  objected  to  as  not  being  entitled  to  have  tteirgi^  i  ■   q 

__^  22  Vic.  No.  20. 

1  Bring  658. 


namss  retained  on  tlio  electoral  list  for  the  electoral  district  of 


Cliristian  and  Surname. 


Residence. 


Qualification 
clauned. 


Wlicrc  situate  or  arising. 


9.  Any  person  upon  whom  notice  of  objection  has  been  served  Claims  may  be  sup- 
may  if  he  reside  at  a  distance  of  more  than  twenty  miles  from  any  ^'9  vt  ^ouTe 
revision  court  before  the  revision  day  send  in  to  the  clerk  of  petty 

sessions 
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31  VicTOBiiE  No.  37.  sessions  of  the  district  for  wliicli  his  name  is  on  such  roll  a  declaration 
made  and  subscribed  in  the  form  contained  ia  schedule  C  before  a 
justice  of  the  peace  setting  forth  his  qualification  as  an  elector  and 
such  declaration  shall  be  received  as  the  evidence  of  the  person  objected 
to  as  though  he  was  present  and  duly  sworn  by  the  revising  ofiicer  or 
bench  of  magistrates  at  the  revision  of  such  electoral  roll. 


SCHEDULE  C. 

Declaration  in  Establishment  of  Qualijication  by  Person  exempted  from  Attendance  under 

section  11. 

Schedule  C.  I  <3o  soleranly  declare  that  I  am  possessed  of  a  [freeJwld  leasehold  rf-c] 

29  Vic.  No.  12.  qualification  in  tHe  Electoral  District  of  and  that  I  reside  a  distance  of  more 

than  twenty  miles  from  any  revision  court  and  that  the  following  is  a  correct  description 
of  the  said  qualification  viz. : — 

\_nere  state  details  of  nature  of  qvalifcation.'] 
To  the  beft  of  my  knowledge  information  and  belief  the  above  declaration  made  and 
subscribed  before  me  at  this  day  of  18         is  correct. 

A.  B. 
Justice  of  the  Peace. 

Objectors  to  deposit  10.  Evcry  objector  shall  together  with  each  notice  of  objection 

Damro^biect^ed  ^to"'^'^  S^^^  ^^'  transmit  by  post  to  the  clerk  of  petty  sessions  a  deposit  of  one 
29  Vic.  No.  12  8. 13.  pound  sterling  for  each  name  objected  to  and  if  the  revision  coiu't  shall 
order  any  objector  to  pay  costs  as  hereinafter  jirovided  all  moneys  so 
deposited  by  him  shall  if  necessary  be  apjilied  towards  payment  of  such 
costs  and  any  surplus  after  payment  of  the  costs  awarded  shall  be 
returned  to  the  objector  or  if  the  revision  coxu*t  do  not  award  costs  the 
whole  of  the  moneys  deposited  shall  be  returned. 

Courts  of  Bevision. 
11.  Courts  of  revision  for  revising  the  electoral  rolls  shall  be  lield 
once  in  every  year  (apart  from  the  courts  of  examination  hereinafter 
provided  for)  by  justices  in  petty  sessions  at  their  usual  places  of 
meeting  or  at  such  other  jolaces  as  may  be  found  convenient  in  and  for 
every  electoral  district  some  time  between  the  twenty-eighth  day  of 
March  and  the  twenty-eighth  day  of  April  inclusive  and  such  justices 
shall  cause  a  notice  under  the  hand  of  the  clerk  of  petty  sessions  to  be 
insei'ted  in  some  one  or  more  of  the  nearest  local  newspapers  or 
otherwise  made  public  at  least  ten  days  previous  to  the  holding  of  the 
court  of  revision  stating  the  place  and  time  of  holding  such  court  and 
an  open  com't  shall  be  held  accordingly  for  the  revision  of  the  electoral 
District  Coxirt  Judge  -^'^^^  ^^^  ^^^^  justiccs  shall  froiu  day  to  day  appoint  one  of  their  own 
to  preside  if  present,  number  to  preside  at  such  court  unless  the  judge  of  any  district  com-t 
shall  happen  to  be  at  any  town  or  place  within  his  district  upon  the 
day  or  days  upon  which  such  revision  coiu-t  is  appointed  to  be  holden 
when  the  said  judge  shall  virtnte  officii  preside  at  such  revision  covu-t 
Provided  that  in  the  event  of  a  deficiency  or  expected  deficiency  of 
justices  in  any  district  the  Governor  in  Council  may  appoint  any  other 
person  or  persons  to  perform  the  duties  required  of  justices  in  petty 
sessions  by  this  clause  Provided  further  that  no  candidate  for  election 
or  member  of  the  Legislative  Council  or  Legislative  Assembly  shall 

take 


To  be  returned  in 
certain  cases. 


Kevision  Courts. 
29  Vic.  No.  12  8.  7. 


When  to  be  held. 


No  member  of  Legis' 
Iftture  to  take  part. 
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take  any  part  in  the  revision  of  any  roll  or  any  part  thereof  under  a  3i  Victobu;  No.  37. 
penalty   of  twenty  pounds  to  be   recovered  in  a  summary   manner 
before  any  two  justices  of  the  peace. 

12.  The  clerk  of  petty  sessions  shall  at  the  opening  of  such  coui't  Proceedings  at  revi- 
of  revision  produce  the  electoral  roll  of  the  district  and  the  list  of  claims  29  vic."No.  12  >.  8. 
and  objections  and  a  copy  of  the  papers  so  containing  the  names  of 

persons  claiming  and  of  persons  objected  to  And  the  presiding  judge 
or  justice  shall  insert  in  the  roll  the  name  of  every  person  claiming  as 
aforesaid  to  be  inserted  Avho  shall  be  proved  to  the  satisfaction  of  the 
court  to  be  qualified  and  shall  retain  on  the  roll  the  names  of  all 
persons  to  whom  no  objection  shall  have  been  duly  made  and  the  name 
of  every  person  objected  to  unless  the  pai'ty  objecting  shall  appear  by 
himself  or  by  some  one  on  his  behalf  in  support  of  such  objection  and 
shall  establish  the  same  by  satisfactory  proof  And  the  presiding  judge 
or  justice  shall  expunge  from  the  roll  the  name  of  every  person  whose 
qualification  shall  be  disproved  or  who  shall  appear  to  be  disqualified 
to  the  satisfaction  of  the  com-t  or  who  shall  be  proved  to  be  dead  and 
shall  correct  any  mistake  or  supply  any  omission  proved  to  have  been 
made  in  any  such  roll  in  respect  of  the  name  or  abode  of  any  person 
included  therein  or  the  natm'e  or  local  description  of  his  qualification 
Provided  that  no  person's  name  shall  be  inserted  by  such  judge  or 
justice  in  any  roll  or  expimged  therefrom  except  in  the  case  ot  death 
xmless  notice  shall  have  been  given  as  aforesaid  Provided  that  iu  the 
case  of  an  alteration  of  the  boundaries  of  any  electoral  district  the 
names  of  aU  persons  whose  qualifications  thereby  cease  to  be  within 
the  district  so  altered  shall  be  removed  by  the  revision  court  from  the 
roll  of  such  district  although  no  olyection  shall  have  been  made  to 
such  names  or  any  of  them  And  the  presiding  judge  or  justice  shall 
in  open  court  write  his  initials  against  every  name  struck  out  or  newly 
inserted  and  against  any  part  of  any  roll  in  which  any  mistake  shall 
have  been  corrected  and  shall  sign  his  name  to  every  page  of  every 
roll  so  revised  and  no  alteration  in  any  roll  shall  be  valid  unless  so 
initialed. 

13.  Every  such  court  of  revision  shall  have  power  to  adjourn  Power  of  adjoum- 
from  time  to  time  for  seven  davs  from  the  commencement  of  such  "!"'*"'*  """'°°"'"8 
court  provided  no  such  adjourned  com't  shall  be  held   beyond   the  29  Vic.  No.  12  s.  9. 
twenty-eighth  day  of  AprU  in  any  year  and  every  such  coiu-t  shall  have 

the  same  jDowers  as  the  Supreme  Court  to  summon  and  examine 
witnesses  and  to  compel  the  production  of  any  books  or  documents 
relating  to  any  matter  necessary  for  revising  any  roll  in  the  same 
manner  and  by  like  process  as  any  justice  by  any  law  now  or  hereafter 
to  be  in  force  is  or  shall  be  authorised  or  empowered  to  do  in  cases  of 
summary  convictions  and  orders  and  every  person  to  whom  any  such 
summons  is  issued  shall  be  entitled  and  subject  to  the  same  rights  and 
liabilities  in  all  respects  as  if  such  summons  had  been  issued  on  behalf 
of  the  prosecutor  complainant  or  defendant. 

14.  If  dm'iag  the  holding  of  any  revision  court  it  shall  appear  Justices  may  include 
to  the  justices  that  any  claim  or  claims  have  been  omitted  from  the  omTtted^wifen"**}^!!!. 
electoral  roll  or  rolls  under  revision  by  the  negligence  of  any  officer  i"? 
connected  with  such  revision  court  the  said  justices  shall  have  power  ^'  ^"''  ^°'  ^^ '"  ^^' 
to  add  such  claim  or  claims  to  the  roll  or  rolls. 

Costs, 
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Costs  in  certiin  cases. 
Vic.  No.  12  s.  12. 


Recovery  of  costs. 
29  Vic.  No.  12  B.  14. 


Eevised  roll  to  bo 
an-anged  and  printed 
29  Vic.  No.  12  s.  10. 


Schedule  D. 
22  Vic.  No.  20. 
1  Pring  558. 


Costs. 

15.  If  ill  any  case  it  shall  appear  to  any  revision  court  that 
any  person  shall  have  made  or  attempted  to  sustain  any  grovmdless  or 
frivolous  and  vexatiovis  claim  or  ohjection  the  court  may  order  the 
payment  by  such  person  of  the  costs  or  of  any  part  of  the  costs  of  any 
and  every  person  in  resisting  such  claim  or  olijection  and  in  every  such 
case  the  court  shall  make  an  order  in  writing  specifying  the  sum  to  be 
so  paid  and  by  and  to  whom  and  when  and  where  the  same  shall  be 
paid  and  shall  date  and  sign  the  said  order  and  deliver  it  to  the  person 
to  whom  such  sum  shall  therein  be  ordered  to  be  paid. 

16.  If  the  costs  to  be  paid  by  any  objector  shall  exceed  the 
amount  deposited  by  him  and  if  any  fiu'ther  sum  of  money  so  ordered 
to  be  paid  by  any  person  shall  not  be  paid  according  to  the  terms  of 
the  order  any  justice  may  and  shall  upon  proof  before  him  that  a  true 
copy  of  the  order  hath  been  served  upon  or  left  at  the  usual  place  of 
abode  of  the  person  therein  ordered  to  pay  such  sum  and  that  the  said 
sum  hath  been  demanded  of  such  person  and  that  he  has  refused  or 
neglected  to  pay  the  same  by  warrant  under  Ids  hand  and  seal  order 
such  sum  together  T\dth  the  costs  of  and  attending  such  warrant  to  be 
levied  by  distress  and  sale  of  all  such  goods  and  chattels  of  the  person 
so  making  default  as  may  be  found  withm  the  jiu-isdiction  of  such 
justice  and  the  surplus  (if  any)  after  such  sum  of  money  and  costs  and 
the  charges  of  such  distress  and  sale  are  deducted  shall  be  retm'ned 
upon  demand  to  the  o-\vner  of  such  goods  and  chattels  Provided  that 
no  certiorari  or  other  writ  or  process  for  the  removal  of  any  such  order 
or  warrant  into  the  Supreme  Court  shall  be  allowed. 

The  Boll. 

17.  Iromediately  after  the  roll  has  been  revised  at  each  revision 
•  court  the  clerk  of  petty  sessions  shall  forward  the  same  to  the  retvuning 

officer  of  the  electoral  district  who  shall  cause  the  said  roll  to  be 
arranged  in  alphabetical  order  and  the  names  to  be  numbered  in 
regular  arithmetical  progression  and  shall  cause  two  fair  copies  of  the 
said  roll  to  be  prepared  one  of  which  he  shall  forward  to  the 
Colonial  Secretary  and  from  the  other  cause  printed  copies  to  be 
prepared  duly  certified  by  him  at  the  Government  or  other  conve- 
nient printing  office  and  the  electoral  roll  may  and  shall  be 
signed  by  the  returning  officer  and  shall  be  in  the 
form — 

ELECTORAL  ROLL. 

List  of  persons  qualified  to  vote  for  the  election  of  members 
Assembly  in  the  year  18  for  the  electoral  district  of 

returning  officer. 

A.  B. 
Returning  Officer  for 

Dated  this  day  of 


following 


of  the  Legislative 
for  which  I  am 


Christian  and  surname. 


Eesidence. 


Qualification. 


Where  situate  or  how  arising. 


18.  The 
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18.  The  said  roll  shall  Lc  held  to  be  the  roll  of  electors  entitled  3i  Vicromi  No.  37. 
to  vote  in  each  respective  electoral  district  at  all  elections  between  the  ' 
fifteenth  day  of  June  inclusive  in  the  year  in  which  such  roll  shall  'ic°ico''ortitic7o"ote. 
have   been   made   and  the  fifteenth  day   of  June   inclusive   in   the  -J  vio.  No.  12  s.  11. 
succeeding  year  and  shall  durini>-  that  period  l)e  conclusive  evidence 

of  the  title  to  vote  of  each  elector  therein  named  unless  disqualified  or 
incapacitated  for  any  of  the  causes  herein  mentioned  Provided  that  What  roll  to  be  used 
if  in  any  year  the  roll  for  any  electoral  district  shall  not  be  regularly  'l^^^  """^ ""'  p"' 
made  out  or  shall  not  be  perfected  the  x'oU  for  tlie  preceding  year 
shall  wholly  or  in  part  as  the  ca^o  may  requu-e  be  used  as  the  roll 
for  auotlier  year  and  the  returning  officer  in  every  electoral  district 
shall  deliver  a  copy  of  the  roll  for  such  district  to  all  persons  applying 
for  the  same  on  payment  of  a  reasonable  price  for  each  copy. 

19.  It  sliall  not  be  sufficient  for  a  person  to  be  described  on  an  Qualification  to  be 
electoi-al  roll  as  possessing  a  qualification  within  the  district  but  if  scTihl^d''"^'^ ''" 
claiming  to  possess  a  freehold  household  or  leasehold  qualification  a  29  vio.  No.  12  s.  is. 
description  sufficient  to  identify  such  freehold  household  or  leasehold 

and  if  claiming  to  be  qualified  on  account  of  a  License  a  description 
sufficient  to  identify  the  run  for  which  he  holds  such  license  and  if 
claiming  to  be  qualified  on  account  of  a  salary  a  description  sufficient 
to  identify  the  place  whereat  he  serves  for  such  salary  and  the  service 
for  which  such  salary  is  paid  and  if  claiming  to  be  qualified  on  account 
of  board  and  lodging  or  lodging  a  description  sufficient  to  identify  the 
lodging  which  he  occupies  must  be  appended  to  his  name  on  the  roll. 

20.  No  person  shall  be  entitled  to  have  his  name  entered  more  No  namo  more  than 
than  once  upon  any  one  electoral  roll  notwithstanding  that  he  may  be  29  vio"K*'"i2  s  16 
possessed  of  more  than  one  qualification  within  the  same  district  and 
whenever  it  shall  appear  to  the  justices  at  such  examination  coiu-t  as 
hereinafter  mentioned  that  any  person  is  named  more  than  once  in  the 

same  electoral  roll  they  shall  cause  the  clerk  of  petty  sessions  to 
transmit  a  notice  to  such  person  requiring  him  to  state  under  which 
qualification  he  desires  to  remain  on  the  roll  and  if  in  fourteen  days 
after  the  serving  of  such  notice  upon  the  person  he  shoidd  fail  to  state 
his  preference  then  the  jvistices  shall  retain  that  entry  of  his  name 
which  comes  last  on  the  roll  and  shall  cause  the  clerk  of  petty  sessions 
to  give  a  separate  notice  of  objection  to  the  said  person  on  aceovmt  of 
each  entry  of  his  name  other  than  that  hereinbefore  directed  to  be 
retained. 

Courts  of  Examination  of  Bolls. 

21.  At  some  convenient  time  dm-ing  the  mouths  of  November  Courts  for  emmining 
or  December  in  each  year  an  open  court  of  examination  of  """bich  ggyj^,  j^^  128  15. 
thirty  days'  notice  shall  be  given  in  the  pvdilic  newspapers  or  in  som'" 

other  public  manner  where  no  newspapers  are  published  shall  be  held 
by  the  justices  in  petty  sessions  at  their  usual  places  of  meeting  or 
at  such  other  places  as  may  be  found  convenient  and  at  such  court 
the  said  justices  shall  examine  the  electoral  rolls  in  force  within 
the  respective  electoral  districts  in  which  such  courts  may  be 
held  and  whenever  they  shall  be  in  doubt  whether  any  qualifica- 
tion specified  on  the  electoral  roll  as  being  situate  or  arising 
within  such  districts  as  aforesaid  is  really  possessed  by  the  person 
to  whose    name    it    is  appended    or    where   such    qualification  is 

situated 
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31  VioTOEis  No.  37.  situated  or  what  is  the  exact  nature  of  such  qualification  they 
shall  cause  the  clerk  of  petty  sessions  to  require  from  the 
person  represented  to  possess  such  qualification  or  from  his 
known  and  accredited  agent  satisfactory  proof  thereof  and  shall 
direct  the  said  clerk  what  proof  to  require  and  in  default  of 
such  proof  heing  received  before  the  day  hereinbefore  fixed  for 
making  objections  shall  cause  the  said  clerk  to  object  to  such 
person  in  due  form  Provided  that  no  objection  made  by  a  clerk  of 
petty  sessions  in  jnu'suance  of  an  order  from  such  justices  shall  be 
deemed  to  be  groundless  frivolous  or  vexatious  and  that  the  provisions 
of  section  twelve  above  shall  not  apply  to  any  clerk  of  petty  sessions 
acting  in  pursuance  of  such  order. 
Elector  to  have  power  22.  If  any  elector  whose  name  has  been  dvlj  inserted  on  an 

to  alter  mis-spelt       electoral  roll  shall  find  that  his  christian  name  or  sm-name  or  both  has 

name  &c.  t  •  i  i  i  •  i  n       • 

29  Vic.  No.  12  s.  17.  been  mis-spelt  upon  such  roll  or  that  any  mistake  has  been  made  m 
the  transcription  or  printing  of  his  name  or  address  by  which  he  is 
subjected  to  the  probable  loss  of  his  vote  at  an  election  it  shall  be 
competent  for  such  person  to  appear  before  the  justices  at  the  aforesaid 
court  of  examination  and  upon  his  offering  satisfactory  evidence  as  to 
his  identity  and  qualification  and  that  he  was  the  person  whom  the 
mis-spelt  name  was  intended  to  represent  the  said  justices  may  cause 
the  name  to  be  properly  inserted  and  it  shall  not  be  necessary  for  such 
person  to  present  a  fresh  claim,  at  the  time  appointed  in  order  to  seciu'e 
to  himself  the  privilege  of  voting. 

Hetttrning  Officers. 

Keturning  officers  for  23.  The  Govcmor  in  Councd  may  appoiut  by  writing  under 

electoral  cUstricts.      liis  hand  a  fit  person  to  be  retmTiing  oflB.cer  of  each  electoral  district 

iVrin"'^30^°  ^  ^^  "  s^cli  pcrsou  being  at  the  time  of  his  appointment  registered  as  an 

elector  of  the  electoral  district  for  which  he  is  to  act  and  every  such 

appointment  shall  be  notified  in  the  Gazette     And  in  case  of  sickness 

or  other  accident  disabUng  any  returning  officer  from  acting  at  any 

election  the  Governor  in  Council  may  appoint  some  person  so  qualified 

to  be  and  to  act  as  retm'ning  officer  in  his  stead. 

Eetuming  officers  and  24.  Evcry  pcrsou  appointed  retm'ning  officer  presiding  officer 

other  officers  to  make  q^  t^qW  clerk  uudcr  tliis  Act  shall  beforc  he  enters  on  the  duties  of  such 

22Vic^  No.  20  3.  33.  office  make  and  subscribe  a  solemn  declaration  before  some  justice  in 

1  Pring  530.  ^hc  fomi  of  the  schedule  hereto  marked  D     And  such  justice  shall 

transmit  the  declaration  so  made  by  the  fii'st  convenient  opiiortunity 

to  the  Colonial  Secretary. 

SCHEDULE  D. 
Declaration  to  he  made  by  the  Retuniinrj  Officer  \or  oilier  officer  under  this  Act"]. 

g  ,    ,  ,    „  I  do  hereby  declare  that  I  accept  the  office  of  returning  officer  [or 

22  \io.   No.   20.        other  office  as  the  case  may  6e]  for  the  electoral  district  of  and  I  do  hereby 

1  Pring  557.  prnmise  and  declare  that  I  will  faithfully  perform  the  duties  of  my  office  to  the  best  of  uiy 

undcrstandint;  and  ability  and  that  1  will  not  attempt  to  ascertain  for  whom  any  elector 
shall  vote  and  that  I  will  not  by  any  word  or  action  directly  or  indirectly  aid  in  the  discovery 
of  the  same  And  that  I  will  keep  secret  all  knowlcdsre  of  the  mode  in  which  any  elector 
has  voted  which  I  may  obtain  in  the  exercise  of  my  office  unless  in  answer  to  any  question 
■Jrhich  1  am  legally  bound  to  answer. 

Declared  before  me  this  day  of  18 

Justice  of  the  Peace. 

25.  The 
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25.  The  Govcmorin  Council  may  by  notice  in  the  Gazette  from  31  Victobi^  No.  37. 
time  to  time  appoint  i)laces  for  takinu;  the  poll.  „  „.     ■; 

11  •,        /.  ji  1         •  r.  1  .  ,       PoUins  places. 

2('.    7VII   MTits   tor  the   election  01   members  to  serve  m  the  22  vic.  No  20  e.  34. 
Assembly  shall  be  dii-ccted  to  the  returning  officers  of  the  respective  ^  f""^  .^^"' 
electoral  districts     And  in  every  such  writ  sluill  be  named  the  day  and  returni^'Hrnrcrs" 
place  of  nomination  for  the  election  the  day  for  taking  the  poll  at  the  22  Vic.  No.  20 ».  35. 
several  polling  places  in  the  event  of  the  election  being  contested  and  ^   '"^°  ^^^' 
the  day  on  which  the  writ  shall  be  retm-nable  to  the  Governor  or 
Speaker  as  the  case  may  be. 

27.  Each  returning  officer  shall  endorse  upon  the  wiut  so  du'ccted  Nomination  and  poll- 
to  him  the  day  on  which  he  receives  it  and  shall  forthwith  give  public  pifhiln/ notified. 
notice  of  the  day  and  jdace  of  nomination  and  of  the  day  of  polling  22  Vic."  No.  20  e.  36. 
mentioned  in  such  writ  and  of  the  several  polling  places  and  shall  also  '  ^'"^""^  ^^^' 

as  soon  as  possible  give  public  notice  of  any  polling  place  appointed 
after  the  issue  of  such  Avrit. 

The  Nomination. 

28.  On  the  day  of  nomination  named  in  the  writ  the  retmTiing  Mode  of  proceeding 
officer  shall  preside  at  a  meeting  to  be  holden  at  noon  at  the  place  °"  '''^  '^"i'  °^  °°'"'" 
named  for  that  purpose  in  the  ■\\Tit  and  shall  declare  the  pm-pose  for  22  vic.  No.  20  s.  37. 
which  such  meeting  is  held     And   if  no  more   candidates  be  then  ^  ^'"'''^s  530. 
proposed  than  the  member  or  nimiber  of  members  to  be  returned  the 

retm7iing  officer  shall  declare  the  candidate  or  candidates  proposed  to 
be  didy  elected  and  make  his  retm-n  accordingly  And  if  more  than 
such  niunber  be  proposed  the  retvu-ning  officer  shall  call  for  a  show  of 
hands  separately  in  favor  of  each  candidate  and  shall  declare  the  result 
of  such  show  of  hands  and  shall  make  his  return  accordingly  unless 
a  poll  be  then  and  there  demanded  by  some  candidate  or  by  not  fewer 
than  six  electors  of  the  electoral  district  And  if  such  demand  be 
made  for  a  poll  the  polling  shall  take  place  by  ballot  at  the  polling 
places  for  such  district  on  the  day  appointed  in  the  writ  for  that  pm'pose. 

The  Foil. 

29.  In  the  event  of  there  so  being  more  candidates  nominated  Booths  to  bo  erected, 
than  the  number  to  be  returned  at  any  election  and  a  poll  being  ^V''*^-^'";^*^'- ^• 

1  11.1  •  rr.  Ill  1  1  i'  Pnng  531. 

demanded  the  retm-ning  oinccr  shall  cause  booths  to  be  erected  or 
rooms  to  be  Imed  and  used  as  such  booths  in  one  place  or  in  several 
places  at  each  polling  place  as  occasion  may  requu-e  and  the  same  shall 
be  so  divided  and  allotted  into  compartments  as  to  the  I'eturning  officer 
shall  seem  most  convenient  and  he  shall  appoint  clerks  to  take  the 
poll  and  shall  before  the  day  fixed  for  taking  the  poll  cause  to  be 
furnished  for  the  use  of  each  booth  or  polling  place  a  copy  of  the  roll 
of  the  electoral  district  certified  under  his  hand  to  be  true  and  aU 
expenses  which  the  returning  officer  shall  necessarily  incur  in  and 
about  such  election  imder  the  provisions  of  this  enactment  or  otherwise 
howsoever  shall  be  defrayed  out  of  the  consolidated  revenue  fund  under 
warrant  in  the  usual  manner. 

30.  The  retm-ning  officer  of  each  electoral  district  shall  preside  Eetuming  officer  to 
at  one  polling  place  within  or  belonging  to  his  district  and  shall  appoint  ^Xtftuto''"'^°' 
such  other  presiding  officers  and  such  polling  clerks  as  may  be  required  22  vic.  No.  20  s.  39. 
for  taking  the  poll  at  the  other  polling  places     And  in  case  of  any  ^  ,^""8  53'. 

.  -jv  ji  •!•  /r>  1     •  J     T    r  Absence  of  returning 

retm-ning  olhcer  or  any  other  presiding  omcer  being  prevented  from  officer  or  deputy  or 

attendance 
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substitute  not  to 
invalidate  election. 


31  VicTOEi^  No.  37.  attendance  by  illness  or  other  sufficient  cause  he  may  appoint  by 
writing  under  his  hand  a  substitute  to  act  for  him  who  shall  have  full 
power  and  authority  to  do  all  things  required  by  this  Act  to  be  done 
by  his  princi]3al  at  his  polling  place  only  and  shall  be  implied  by  the 
tei"m  "  presiding  officer"  whenever  herein  used  And  if  by  reason  of 
the  absence  of  the  presiding  officer  the  poll  shall  not  be  taken  at  any 
polling  place  the  election  shall  not  be  therefore  void  but  it  shall  be 
lawful  for  the  returning  officer  to  appoint  another  day  not  later  than 
thirty  days  from  the  day  named  in  the  writ  for  taking  the  poll  at  such 
polling  place  of  which  due  notice  shall  be  publicly  given  and  the  poll 
shall  be  taken  accordingly  and  be  deemed  to  have  been  taken  on  the 
day  first  appointed. 

31.  Before  and  in  time  for  every  such  election  the  returning 
22'vic.  No.  2ci'8'.*4o. '  officer  shall  cause  to  be  printed  or  written  ballot  papers  according  to 
1  Pring  531.  tlic  fomi  of  the   schedule  hereto  marked  E  and  shall  supply  to  the 

presiding  officer  of  each  polling  place  so  many  of  such  ballot  papers  as 
shall  be  fully  equal  to  the  number  of  electors  likely  to  vote  at  such 
polling  place  and  shall  keep  for  liimself  a  like  sufficient  number  for  the 
polUng  place  at  which  he  is  to  preside. 


Ballot  papers  to  be 


Schedule  H. 

22   Vic.   No    20. 

1  Pring  559. 


SCHEDULE  E. 
Balloting  Paper. 
Electoral  district  of 
Polling  day  the  day  of 


18 


Names  of  candidates. 


Returning  officer  to 

provide  a  ballot 

room. 

22  Vie.  No.  20  s.  41. 

1  Pring  531. 


Presiding  officer  to 
provide  ballot  box 
and  papers. 
22  Vic.  No.  20  a.  42. 
1  Pring  531. 


Mode  of  voting. 


32.  At  every  booth  or  polling  place  there  shall  be  one  or  more 
comi^artments  or  ballot  rooms  provided  with  all  necessary  materials  for 
the  purpose  of  enabling  the  elector  to  mark  the  ballot  pajier  as  herein- 
after provided  and  in  the  said  booth  or  polling  place  no  person  shall  be 
entitled  to  be  present  other  than  the  presiding  officer  the  poll  clerk  the 
candidates  ancl  the  scrutineers  of  the  several  candidates  to  be  appointed 
as  hereinafter  provided  and  the  electors  who  shall  for  that  time  be 
voting  and  every  j)erson  who  shall  intrude  into  such  booth  or  polling 
place  other  than  such  presiding  officer  poll  clerk  candidates  scrutineers 
and  electors  actually  A'oting  shall  be  deemed  guilty  of  a  misdemeanor 
Provided  always  that  it  shall  be  lawful  for  the  presiding  officer  or  poll 
clerk  to  summon  to  his  assistance  in  such  booth  or  j)olling  place  any 
members  of  the  police  force  for  the  purpose  of  preserving  the  public 
peace  or  preventing  any  breach  thereof  and  for  removing  out  of  such 
booth  or  polling  place  every  person  who  may  in  his  opinion  be 
obstructing  the  polling  or  wilfully  violating  any  of  the  provisions  of 
this  Act. 

33.  The  presiding  officer  shall  provide  a  locked  box  of  which  he 
shall  kccji  the  key  with  a  cleft  or  opening  in  such  box  capable  of 
receiving  the  ballot  paper  folded  as  hereinafter  mentioned  which  box 
shall  be  open  to  inspection  by  the  poll  clerks  candidates  and  scrutineers 
previously  to  its  being  locked  for  receiving  the  ballot  papers  and  such 
box  shall  stand  upon  the  table  at  which  the  presiding  officer  or  poll 
clerk  and  scrutineers  preside  and  arc  placed  And  each  elector  having 
pi'cviously  satisfied  the  presiding  officer  that  he  is  entitled  to  vote  at 

such 
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such  election  shall  then  receive  from  the  presiding  oflicer  or  poll  clerk  siVictobi*  No.  37. 
one  of  the  ballot  pa])ers  iuitialcdljv  the  presidin;^  otlicer  at  the  time 
of  the  delivery  of  which  ballot  paper  to  any  elector  the  pnvsidin-  officer  JslV^ii  """"''^ 
or  poll  clerk  shall  upon  a  certified  copy  of  the  electoral  roll  make  a 
mai-k  against  the  name  of  such  elector  which  mark  shall  be  pr'una 
facie  evidence"  of  the  identity  of  such  elector  with  the  ))erson  whose 
name  shall  be  so  marked  on  the  electoral  roll  and  of  the  fact  of  his 
having  voted  at  such  election. 

34.  Every  such   elector  shall  in  one  of  the  compartments  or  Mode  of  voting, 
ballot  rooms  provided  for  tlie  purpose  strike  out  from  his  ballot  paper  ^^p^^  ^30^°  '■  *'■ 
the  names  of  such  candidates  as  he  does  not  intend  to  vote  for  and 

shall  fortliAvith  fold  ixp  the  same  in  such  manner  as  Mill  conceal  the 
names  of  tlie  candidates  and  shall  deposit  it  in  the  ballot  box  in  the 
presence  of  the  presiding  oihcer  Provided  that  while  an  elector  is  in 
the  compartment  or  ballot  room  prejiaring  his  ballot  paper  no  other 
person  shall  be  allowed  in  such  compartment.or  ballot  room  Provided 
nevertheless  that  in  case  any  elector  shall  be  unable  to  read  or  shall 
be  blind  he  shall  signify  the  same  to  the  presiding  officer  who  shall 
thereupon  in  the  Ijooth  or  polling  ])lace  strike  out  the  names  of  such 
candidates  as  the  elector  shall  exjiress  his  wish  to  have  struck  out 
And  no  elector  shall  take  out  of  such  booth  or  polling  place  any  such 
ballot  paper  either  before  or  after  tJie  same  has  been  so  marked  And 
any  elector  AvilfuUy  infruiging  any  of  the  provisions  of  this  section  or 
obstructing  the  poUmg  by  any  unnecessaiy  delay  in  performing  any 
act  within  the  ballot  room  shall  he  deemed  cruiltv  of  a  misdemeanor. 

35.  At  every  poll  the  voting  shall  commence  at  nine  o'clock  in  Proceedings  at  tUo 
the  forenoon  and  shall  finally  close  at  four  o'clock  in  the  afternoon  of  p°'!^.^  ^^  ^  ^  ^^ 
the  same  day  unless  adjoiu'ned  as  hereina  fter  provided  b}-^  reason  of  1  Pring  532. 
riot  or  other  inten-uption  excej^t  for  such  districts  as  may  from  time  to 

time  be  notified  by  proclamation  under  the  hand  and  seal  of  the 
Governor  and  published  in  the  Gazette  in  Avhich  electoral  districts  the 
voting  shall  commence  at  eight  o'clock  in  the  forenoon  and  eveiy  such 
elector  may  vote  for  any  number  of  candidates  not  exceeding  the 
number  of  members  then  to  be  chosen  and  any  ballot  pa])er  containing 
a  greater  number  of  names  of  candidates  or  without  the  initials  of  the 
presiding  officer  shall  be  rejected  at  the  close  of  the  poll. 

30.  Each  candidate  may  appoint  one  person  to  be  scrutineer  at  Appointment  of 
each   booth   or   polling   place   at   the   election   and   every  person  so  22  "vi'rNo!  20  s.  45. 
appointed  scrutineer  shall  upon  liis  appointment  make  and  subscribe  a  ^  ^'■"'S  ^32. 
solemn  declaration  in  the  presence  of  the  presiding  officer  in  the  form 
of  the  schedule  hereto  marked  E. 

SCHEDULE  F. 

Declaration  to  be  made  by  Scrutineevs. 

I  a  scrutineer  appointed  by  a  candidate  for  election  in  and  Schedule  I. 

for  the  electoral  district  of  do  hereby  solemnly  declare  that  I  will  faithfully  2i  Vie.  No.  10. 

assist  at  such  election  and  that  I  will  not  attempt  to  ascertain  for  whom  any  elector  shall  ^  ^""g  &59. 
vote  and  that  I  will  not  by  anj'  word  or  action  directly  or  indirectly  aid  in  the  discovery  of 
the  same     And  that  I  will  keep  .secret  all  knowledge  of  the  mode  in  which  any  elector  has 
voted  which  I  m.ay  obtain  in  the  exerci'ic  of  my  office  unless  in  answer  to  any  question 
which  I  am  IcgiUy  bound  to  answer. 

Declared  before  mc  this  day  of  18         . 

Keturuiug  officer  or  presiding  officer. 

D  37.  No 
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31  ViCTOEii  No.  37. 

Questions  to  voters. 
22  Vic.  No.  20  s.  46. 
1  Prins  532. 


37.  No  inquiiy  shall  be  permitted  at  the  time  of  polling  as  to 
the  right  of  any  person  to  vote  except  only  as  follows  (that  is  to  say)  the 
presiding  oificer  shall  if  he  think  fit  or  if  required  by  any  candidate 
or  scrutineer  put  to  any  elector  before  he  shall  have  voted  and  not 
afterwards  the  foUov^  ing  questions  or  either  of  them  and  no  other  that 
is  to  say — 

1st.  Are  you  the  same  person  whose  name  appears  as  (A.  B.  number — )  in  the 

roll  in  force  for  this  electoral  district  ? 
2nd.  Have  you  already  voted  either  here  or  elsewhere  at  the  present  election  for 

this  electoral  district? 

and  if  there  be  any  gold  field  within  the  boundaries  of  the  district — 

3rd.  Have  you  already  voted  for  any  gold  fields  electoral  district  ? 

Provided  that  if  the  election  be  for  any  gold  fields  electoral  district  the 
following  questions  shall  be  substituted  for  the  fii'st  of  the  said 
questions — 

1.  Are  you  the  person  named  in  the  miner's  right  (or  license  or  lease)  now 
produced  by  you  ? 

2.  Have  you  already  voted  either  here  or  elsewhere  at  this  election  for  this  or  any 
other  electoral  district  within  the  boundaries  whereof  there  is  any  gold  field  ? 

38.  No  person  so  requu-ed  to  answer  the  said  questions  or  cither 
of  them  shall  be  permitted  to  vote  until  he  shall  have  satisfactorily 
answered  the  same. 

39.  The  presiding  ofiicer  shall  if  he  think  fit  or  if  called  upon 
so  to  do  by  any  candidate  or  scrutineer  require  any  person  tendering  a 
ballot  paper  to  make  a  solemn  declaration  against  bribery  in  the  form 
of  the  schedule  hereto  marked  G. 

SCHEDULE  G. 

Declaration  against  Bribery.  ' 
I  [A.  B.]  do  solemnly  declare  that  I  have  not  received  or  had  by  myself  or  any 
person  whatsoever  in  trust  fur  me  or  for  my  use  and  benefit  or  for  the  use  and  benefit  of 
any  member  of  my  family  or  kindred  or  any  friend  or  dependent  directly  or  indirectly  any 
sum  or  sums  of  money  oflice  place  of  emolument  gift  or  reward  or  any  promise  or  security 
for  any  money  office  employment  or  gift  by  way  of  consideration  either  expressed  implied 
or  understood  for  giving  my  vote  at  this  election. 

No  other  deciaratiou  40.  No  clector  shall  at  any  election  be  required  to  take  any 

22  Y^c^No  20 9. 51.  0^^^  afiirmation  or  declaration  except  as  aforesaid     And  no  person 
claiming  to  vote  at  any  election  shall  be  excluded  from  voting  thereat 


Qviesticiis  to  be 

answered  before 

voting. 

22  Vic.  No.  20  s.  47. 

1  Pring  533. 

Declaration  against 

bribery. 

22  Vic.  No.  20  3.  48. 

1  Pring  533. 


Schedule  K. 
22  Vic.  No.  20. 
1  Pring  559. 


1  Pruig  533. 


Proceedings  in   case 
of  riot  or  violence. 
22  Vic.  No.  20  s.  54. 
1  Pring  534. 


except  by  reason  of  its  appearing  to  the  presiding  officer  upon  putting 
such  questions  or  any  of  them  that  he  is  not  the  person  whose  name 
appears  on  the  roll  or  that  he  has  previously  voted  at  tlie  same  election 
within  the  same  district  or  otherwise  contrary  to  this  Act  or  except  by 
reason  of  such  person  refusing  to  answer  any  of  the  said  questions 
or  to  make  the  said  declaration. 

41.  Where  the  proceedings  at  any  election  shall  be  interrupted 
or  obstructed  by  any  riot  or  open  violence  the  presiding  officer  shall 
not  for  such  cause  finally  close  the  poll  biit  shall  adjom-n  the  poll  at 
the  particvtlar  polling  place  at  which  such  interruption  or  obstruction 
shall  have  happened  to  the  following  day  and  if  necessary  shall  Imther 
adjourn  such  poll  from  day  to  day  until  such  interriqition  or  obstrviction 
shall  have  ceased  when  the  presiding  officer  shall  again  proceed  with 
the  business  of  taking  the  poll  at  the  place  at  which  the  same  may 
have  been  interrupted  or  obstructed    And  any  day  whereto  the  poll 

shall 
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shall  have  been  so  finally  adjourned  shall  as  to  such  place  be  reckoned  3 1  Victoble  N0.37. 

the  day  of  polling  at  such  election  within  the  meaning  of  this  Act 

Provided  that  no  adjoiu-nmont  shall  l)c  made  to  any  day  beyond  that 

named  as  the  return  day  in  the  writ  and  if  the  election  shall  not  have 

been  completed  by  that  day  the  returning  oiUcer  shall  specially  retium 

that  fact     And  Avhere  any  such  poll  sliall  have  been  adjourned  by  any 

presiding  oflieer  other  than  the  returning  oflieer  he  shall  fortlnvith 

give  notice  of  such  adjourmnent  to  the  returning  officer  who  shall  not 

finally  declare  the  state  of  the  poll  or  the  name  or  names  of  the 

member  or  members  chosen  until   the  poll  shall  have  been  finally 

closed  and  the  balloting  papers  or  statement  of  numbers  hereinbefore 

mentioned  delivered  or  transmitted  to  such  returning  oilicer      And 

every  presiding  officer  shall  have  poAver  and  authority  to  maintain  and 

enforce  order  and  keep  the  peace  at  the  election  held  by  him  and  shall 

cause  to  be  arrested  and  taken  before  a  justice  of  the  peace  any  person ' 

reasonably  suspected  of  personating  or  attempting  to  personate  any 

other  person  for  the  purpose  of  voting  at  such  election  or  who  shall 

vote  or  attempt  to  vote  a  second  time  or  who  shall  cause  a  disturbance 

And  every  person  so  offijuding  shall  be  deemed  guilty  of  a  misdemeanor. 

Declaration  of  Mesult. 

42.  Each  presiding  officer  other  than  the  retm*ning  officer  shall  Presiding  officer  to 
immediately  on  the  close  of  the  poll  in  the  pi'csence  of  the  poll  clerk  baUo°t"pnpci"to 
and  also  of  such  of  the  scrutineers  as  may  desire  to  attend  examine  "•cfniinK  oflieer.  ^^ 
and  count  the  nmnber  of  votes  for  each  candidate  and  shall  then  seal  "pHng  533. 

up  all  the  ballot  ])apcrs  which  have  been  taken  at  the  polling  place 
whereat  he  presided  together  with  all  books  kept  by  liim  during  the 
polling  and  shall  with  the  least  possible  delay  deliver  them  or  cause 
them  to  be  delivered  together  with  the  roll  supi)lied  to  him  and  signed 
by  him  and  the  poll  clerk  or  clerks  to  the  returning  officer  and  shall 
at  the  same  time  transmit  to  such  retm-ning  officer  a  wTitten  statement 
signed  by  such  presiding  officer  and  coimtersigned  by  his  poll  clerk 
and  any  scrutineers  who  may  be  present  containing  the  numbers  in 
words  as  Avell  as  figiu-es  of  the  votes  for  each  candidate  so  covmted  as 
aforesaid  and  shall  by  the  next  possible  o])i)()rtunity  thereafter  also 
transmit  a  duplicate  of  such  statement  signed  and  countersigned  as 
aforesaid. 

43.  Every  returning  officer  shall  at  the  close  of  the  poll  in  the  neciaraiion  of  poU. 
presence  of  his  poll  clerk   and   of  such   scrutineers   as   may   fittend  ppV'^„533"^'"''^' 
examine  and  coimt  the  nmnber  of  votes  for  each  candidate  at  his  own 

polling  place  and  after  making  and  signing  a  like  statentent  of  such 
numbers  and  procuring  like  coiuiter  signatm-es  thereto  as  aforesaid 
shall  seal  up  all  the  ballot  papers  and  books  taken  and  kept  at  his  own 
polling  place  And  as  soon  as  possil)le  after  he  shall  have  received  the 
ballot  papers  taken  bj^  the  other  presiding  officers  and  the  several 
statements  of  the  nmnber  of  A'otes  transmitted  by  them  as  aforesaid  be 
shall  from  his  owti  and  such  other  statements  and  without  re-opening 
any  sealed  ballot  papers  ascertam  the  gross  number  of  votes  for  each 
candidate  And  the  retm-ning  officer  shall  then  at  the  ])lace  of 
nomination  openly  declare  the  general  state  of  the  poll  as  the  same 
shall  Lave  been  so  made  vip  and  shall  at  the  same  time  and  place 

declare 
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31  VicioEiiE  No.  37.  declare  the  names  of  the  persons  elected  And  iu  the  event  of  the 
nvunber  of  A'otes  being  found  to  have  been  equal  for  any  two  or  more 
candidates  he  shall  by  a  casting  vote  decide  which  shall  be  elected 
Provided  that  no  returning  officer  shall  vote  at  any  election  for  the 
electoral  district  of  which  he  is  the  retiu-ning  officer  except  iu  the  case 
of  an  equality  of  votes  as  aforesaid. 

The  'Return. 
Name  of  person  44.  The  name  of  everv  person  elected  shall  be  indorsed  on  the 

ekcted  to  be  indorsed  ^^.^..^  ^^  ^^^  retm-uiug  officcr 'aud  the  wi-it  shall  be  by  him  retm-ned  to 
22  Vic.  No.  20  s.  55.  the  Govcruor  or  Speaker  as  the  case  may  be  within  the  time  specified 

1  Pring  534.  xi  • 

^  therem. 

Balloting  papers  to  be  45.  All  the  ballot  papcrs  SO  scaled  up  as  aforesaid  shall  by  the 

cie"k™f  Atslmbiy     retui-niug  officer  be  transmitted  to  the  clerk  of  the  Assembly  who 

22  Vic.  No.  20  s.  56.  shall  Safely  keep  the  same  for  five  years  after  the  receipt  thereof  and 

1  Pring  o3i.  ^j^g  sealed  packets  containing  the  same  shall  on  the  outside  thereof  be 

described  to  be  the  balloting  papers  of  the  electoral  district  to  Avhicli 

they  relate  and  be  signed  by  such  returning  officer     And  in  case  any 

question  shall  at  any  time  arise  touching  the  niunber  of  votes  alleged 

to  have  been  given  at  any  election  the  ballot  papers  shall  be  received 

in  evidence  as  proof  of  such  niunber  of  Azotes  in  any  court  of  justice  or 

by  the  Committee  of  Elections  and  Qualifications  of  the  said  Assembly 

upon  production  thereof  together  with  a  certificate  thereon  under  the 

hand  of  the  clerk  of  the  Assembly  that  the  same  was  transmitted  to 

him  in  due  cou^'se  by  the  returrdng  officer  of  the  electoral  district  to 

which  the  same  relates. 

Election  not  to  be  46.  Ko  clectiou  uudcr  this  Act  shall  be  liable  to  be  questioned 

22'vi°"No  20  3  57.  ^^y  reason  of  any  defect  in  the  title  or  any  want  of  title  of  any  person 

1  Pring  534.  bv  or  bcforc  whom  such  election  shall  have  been  holden  if  svich  person 

shall  have  really  acted  at  such  election  nor  by  reason  of  any  formal 

error   or   defect   in   any   declaration   or   other  instrument  or  in  any 

publication  imder  this  Act  or  intended  so  to  be  nor  by  reason  of  any 

such  publication  being  out  of  time. 

Remedy  for  informal-  47.  No   clcctiou   for  any   electoral   district   shall   be   void  in 

ceedin^^'^*^''""  ^'^°    couscqueuce  solely  of  any  delay  in  the  holding  of  the  election  at  the 

22  Vic.  No.  20  8.  58.  time  appointed  or  in  the  taking  of  the  poll  or  in  the  return  of  the  writ 

1  Bring  535.  ^^  -^^  consequcuce  of  any  impediment  of  a  merely  formal  nature     And 

the  Governor  with  the  advice  aforesaid  may  adopt  such  measures  as 

may  be  necessaiy  for  removiug  any  obstacle  of  a  merely  formal  natui*o 

by  which  the  due  coiu-se  of  any  election  might  be  impeded     Provided 

that  the  A'alidity  of  such  election  and  the  measures  so  taken  shall  be 

forthwith  declared  by  the  Governor  by  a  proclamation  for  that  j)vu'pose 

published  in  the  Gazette. 

Bribery. 

What  shall  be  deemed  48.  All  and  cach  of  the  following  acts  shall  be  deemed  and  taken 

22'vic'No'^'^os  59   ^°  ^^^  ^^^^  °^  bribery  and  corruption  on  the  part  of  any  candidate 

1  Pring  535.  Avhethcr  Committed  by  such  candidate  or  by  any  agent  authorised  to 

act  for   him  (that  is  to  say) — the  giving  of  money  or  any  other  article 

whatsoever  to  any  elector  with  a  view  to  inlluence  his  vote  or  the 

holding   out  to   any   elector   any   promise   or   expectation   of  profit 

advancement  or  enrichment  to  himself  or  to  any  of  his  family  ^or 

kindred 
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kindred  friends  or  dependents  in  any  shape  in  order  to  influence  his  3i  Victobije  No.  37. 

vote  or  making  use  of  any  threat  to  any  elector  or  other«-isc  intimi- 

dating  him  in  any   manner  with  a  view  to  influence  liis  vote  the 

treating  of  any  elector  or  the  supplying  him  with  meat  drink  lodging 

or  horse  or  carriage  hire  or  conveyance  hy  steam  or  otherwise  whilst 

at  such  election  or  whilst  engaged  in  coming  to  or  going  from  such 

election  the  payment  to  any  elector  of  any  sum  of  money  for  acting  or 

joining  in  any  procession  during  sucli  election  heforc  or  after  the  same 

the  keeping  open  or  allowing  to  he  kept  open  any  public  house  shop 

booth  or  tent  or  place  of  entertainment  whether  liquor  or  refreshment 

of  any  kind  be  distributed  at  sucli  place  of  entertainment  or  not  the 

giving  of  any  dinner  supper  l)reakfast  or  other  entertainment  at  any 

place  whatsoever  by  a  candidate  to  any  number  of  electors  with  a  view 

of  influencing  their  votes     And  no  action  or  suit  shall  be  maintainable 

by  any  publican  or  any  owner  or  keejier  of  any  sliop  booth  tent  or 

other  place  of  entertainment  against  any  candidate  or  any  agent  of 

any  such  candidate  for  any  liquor  food  or  refreslunent  of  any  kind 

whether  for   man   or   beast   supplied   upon   the  credit   of  any  such 

candidate  or  agent  as  aforesaid  during  the  progress  of  any  such  election 

under  this  Act. 

49.  The  commission  of  any  one  of  the  above  mentioned  acts  Act  of  bribery  to 
shaU  on  proof  thereof  by  the  decision  of  the  said  Committee  of  Elections  ™2''viJ°No'^2o  1°60 
and  Qualilications  be  held  to  render  void  the  election  of  the  jierson  1  Pring  535. 
committing  such  act  and  to  disqualify  him  from  sitting  and  voting  in 

the  Assembly  during  the  whole  period  that  may  intenrene  between  the 
commission  of  the  same  and  the  time  of  the  next  general  election. 

50.  The  acts  of  every  authorised  agent  of  a  candidate  shall  for  PrincipaUto be  bound 
the  purposes  of  the  tAVo  sections  last  preceding  be  held  to  be  the  acts  of  g^^'/  no''Io"s''c] 
such  candidate    Provided  that  it  be  proved  to  the  satisfaction  of  the  said  1  Priug  535. 
committee  that  such  acts  were  committed  with  his  knowledge  power  or 

consent. 

Pcucilfies. 

51.  Every  returning  officer  who  after  having  accepted  office  as  Penalty  for  neglect  by 
siich  shall  wilfully  neglect  or  refuse  to  perform  any  of  the  duties  which  22  Vi"e"No° 20^'  65" 
by  the  provisions  of  this  Act  he  is  required  to  perform  shall  for  every  1  Pring 536. 
such  offence  foi'feit  and   pay  any  sum   not  exceeding   two  lumdred 

poimds     And  in  like  manner  every  justice  presiding  or  other  officer  or 

person  who  shall  wilfully  neglect  or  refuse  to  perform  any  of  the  duties 

which  by  the  provisions  of  this  Act  he  is  required  to  perform  shall  for 

every  such  offence  forfeit  and  pay  any  suni  not  exceeding  fifty  poimds 

the  said  penalties  to  be  recovered  with  full  costs  of  suit  by  any  person 

who  shall  sue  for  the  same  mthin  six  months  after  the  commission  of 

the  offence      Provided  that  the  Governor  in  Council  may  mitigate  or  Governor  may  miti- 

whoUy  remit  any  such  penalty  or  forfeiture.  gate  or  remit  penalty. 

52.  Every  person  Avho  shall  vote  a  second  time  or  attempt  to  Penalty  for  tvnco 
vote  a  second  time  at  the  same  election  for  the  same  electoral  district  P°,"^^"80'-penonating 
or  who  shall  personate  or  attempt  to  personate  any  othei"  person  for  22  Vic.  No.  20  s.  64. 
the  purpose  of  voting  at  any  election  or  Avho  being  disqualified  for  any  ^  ^""^  ^^^■ 

of  the  causes  mentioned  in  this  Act  shall  vote  or  attempt  to  vote  at 
any  election  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined  in  any  sum  not  exceeding  two  hundred  poimds  or  be 

imprisoned 
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siTicTosiaNo.  37.  imprisoned  wdtli  or  -ndthoiit  hard  labor  for  any  term  not  more  than  two 

years  at  the  discretion  of  the  judge  who  shall  try  the  case. 

Penalty  for  receiving  53.  Eveiy  pcrson  who  liaving  or  claiming  to  have  any  right  to 

ToUug  oriit"hhoku^g  vote  in  any  election  of  a  member  of  Assembly  for  any  electoral  clistrict 

Tote.  shall  directly  or  indirectly  ask  receive  or  take  any  money  or  other 

i"pring535.    ^'     '  reward  by  way  of  gift  employment  or  other  reward  whatsoever  for 

himself  or  any  of  his  family  or  kindred  friends  or  dependents  as  a 

consideration  or  inducement  expressed  implied  or  understood  for  giving 

his  vote  or  for  abstaining  from  giving  lus  vote  in  any  such  election 

and  every  person  who  by  himself  his  friends  or  by  any  person  employed 

by  him  shall  by  any  gift  or  reward  or  by  any  promise  or  agreement  or 

security  for  any  gift  or  reward  procm'e  any  person  to  give  his  vote  in 

any  such  election  or  to  abstain  from  giving  the  same  shall  for  every 

such  offence  forfeit  the  svmi  of  fifty  poimds  to  the  person  who  shall 

bond  fide  for  his  o\ytl  use  and  not  collusively  fh'st  sue  for  the  same. 

Penalty  for  acts  of  ^^-  Evcry  pcrsou  whether  or  not  such  an  authorised  agent  who 

bribery.  sliall  havB  Committed  any  of  the  acts  hereby  declared  to  be  acts  of 

i"prin^535.^°''^^'  bribery  and  corruption  shall  be  deemed  guilty  of  a  misdemeanor  and 

may  be  indicted  in  the  Supreme  Coiu't  or  in  any  circuit  coiu't  or  coiu't 

of  quarter  sessions  as  for  a  misdemeanor  and  jounished  with  line  not 

exceeding  two   hundred  pounds  or  imprisonment  not  exceeding  six 

months  on  the  complaint  of  Her  Majesty's  Attorney-General  or  of  any 

registered  elector  of  the  electoral  district  wherein  such  act  of  bribery 

or  corruption  shall  be  alleged  to  have  been  committed. 

Persons  wilfully  mis-  55.  Evci'y  pcrsou  wlio  sliall  wilfully  mislead  any  clerk  of  petty 

B^ssions'^'il'bi'^  T"^  sessions   in  the  collection  or   preparation  of  the  lists    or   who    shall 

penalty.  wilfully  causc  any  false  or  fictitious  name  or  qualification  to  be  inserted 

Tpri^  5^33^"  ^'  ^^'  tlisi'siu  shall  ou  couviction  of  any  such  offence  before  any  two  or  more 

justices  in  petty  sessions  be  liable  to  a  penalty  not  exceeding  twenty 

pounds  or  to  imprisonment  for  any  term  not  exceeding  one  month 

at  the  discretion  of  such  justices. 

False  answers  punish-  56.  Every  porsou  who  shall  wilfvdly  make  a  false  answer  to  any 

22^Vie  No ''2o"r49'^'  ^^  ^^  qucstious  hereinbefore  authorised  or  who  shall  wilfully  make  a 

1  Pring  533.  falsc  declaration  in  manner  aforesaid  or  shall  wilfully  make  any  false 

statement  orally   or  in  wi'itiug   in  any   com-t  of  revision  in  anywise 

affecting  or  relating  to  the  qualification  of  himseK  or  any  other  person 

shall  be  deemed  guilty  of  a  misdemeanor  and  on  conviction  thereof 

shall  suffer  the  penalties  of  Tvalful  and  corrupt  perjmy. 

Commencement  and  SJiort  Title. 
Commencement  of  ^7.  This    Act    sliall    commcuce   OU   the   thirty-first    day    of 

Act.  December  one  thousand  eight  hundred  and  sixty-seven  and  may  be 

Short  title.  referred  to  as  the  "  Elections  Act  of  1867." 


An 
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An  Act   to  Consolidate  and  Amend  the  Laws^ivicTOBixxo.  23. 
relating  to  the  Supreme  Court. 

[28^/i  December,  1867. 

WHEREAS  it  is  expedient  to  consolidate  and  amend  the  laws  relating  Preamble, 
to  the  Supreme  Court    Be    it    enacted    by    the    Queen's    Most 
Excellent  Majesty  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  Legislative  Assembly  of  Queensland  in  Parliament  assembled 
and  by  the  authority  of  the  same  as  follows — 

The  Supreme   Court. 

1.  The  Supreme  Court  of  Queensland  shall  henceforth  be  holden  The  Supreme  Court 
under  this  Act.  ^l^^" '"''''  "■"'"  »*>" 

2.  The  said  Supreme  Court  shall  continue  to  be  holden  at  Brisbane  25  Vic.  No.  13  s.  2. 
and  to  be  a  court  of  record  and  shall  be  the  Supreme  Court  for  Queens-  ^  ^""^  '^^^f- 
land  and  its  dependencies      Provided   and  it  is  declared  that  the  said  coimnuo    iioTden  at 
Supreme  Court  heretofore  and  now  holden  and  henceforth  to  be  holden  is  Brisbane  and  be  a 
and  shall  be  deemed  and  taken  to  be  the  same  court.  a  superior  court. 

CI     1        -/•    j7        /-I        J  25  Vic.  No.  13  e.  15. 

iSeals  of  the   Court.  2  Pring  1597. 

3.  The  said  Supreme  Court  shall  have  and  use  as  occasion  may  Proviso  to  be  deemed 
require  a  seal  having  inscribed  on  a  label  thereon  the  words  "  The  Seal  colrtThaTimve   mi 
of  the  Su])reme  Court  of  Queensland"  and  such  other  seals  as  may  be  use  seals, 
required  for  the  business  of  the  said  court  and  the  offices  thereof  and  such  f,';'''^,'"  .'"*P'»s.of 

1  1  1        1      11  1       •       ji       1  ■  p  ,1       r\i  •    p  T       ,-  01  -I  ChielJusticei/rsenior 

seal  and  seals  shall  be  in  the  keeping  01  the  Chiei  Justice  01  the  said  court  puisne  judge. 

or  in  case  of  a  vacancy  of  such  office  then  in  the  keeping  of  the  senior  o'lj."'-  ^f;J '  ''  ^^" 

T>    •  T     1         il  <>  2Pringl59/. 

Puisne  Judge  thereoi. 

4.  A  judge  of  the  Supreme  Court  may  have  a  stamp  for  impressing  Judge's  stamp. 

his  name  on  summonses  issued  from  and  orders  made  in  his  chambers  fggg    "'"i        **  * 

andsuch  impression  on  any  such  summons  ororder  otherwise  duly  sealed  shall 

have  the  force  and  effect  of  the  judge's  signature  and  the  court  or  a  judge 

may  take  judicial  notice  of  such  impression  on  any  such  summons  or  order 

otherwise  duly  scaled     And  sucli  impression  may  be  impressed  by  the 

judge's  associate  or  clerk. 

5.  The  proper  officer  shall  officially  recognise  such  impressions  on  Oi-ders  to  be  sealed, 
such  precepts  summonses  and  orders  but  no  orders  so  impressed  sliall  l)e  fg^g  ^^^^  "^"'"^  ^ 
sealed  until  the  consent  or  judge's  minute  shall  have  been  delivered  to  the 

sealing  officer. 

6.  A  judge  of  the  Supreme  Court  may  have  a  chamber  seal  and  Judges' chamber  seal, 
such  seal  on  any  such  summons  or  order  or  on  any  document  used  at 

chambers  shall  have  the  force  and  effect  of  a  seal  of  the  Supreme  Court 
office. 

7.  No  document  whatever  shall  be  sealed  and  no  judge's  order  Authority  to  bo  nied. 
shall  be  impressed  with  his  name  unless  all  documents  whereon  the  y  iyg3'j,'J"2.  """"^ 
authority  for  the  scaling  and  impression  is  or  purports  to  be  founded  shall 

then  be  on  the  file  unless  the  court  or  a  judge  shall  otherwise  order. 

The  Judges  of  the  Supreme  Court. 

8.  Such  Supreme  Court  shall  consist  of   and  be  holden  by  and  Judges  may  bo 
before  a  judge  or  judges  not  exceeding  three  in  number  each  of  whom  shall  25'v'ic' no.  13  3.  3. 
be    a    barrister    of    England   or    Ireland   or  an   advocate  of    Scotland  2  Pring  1591. 

or 


56  SUPREME  COURT  ACT. 

31  VicTOETiE  No.  23.  or  a  barrister  of  the  courts  of  New  South  "Wales  Victoria  or 
of  the  said  court  not  previously  admitted  in  any  of  the  su2)erior 
courts  of  Westminster  Dublin  or  Edinburgh  of  not  less  than  five  years' 
standing  and  such  judges  shall  be  appointed  by  the  Governor  VFith  the 
advice  of  the  Executive  Council  by  commission  in  Her  Majesty's  name 
Provided  and  it  is  declared  that  the  commissions  of  the  present  judges  of 
the  said  Supreme  Court  shall  be  continue  and  remain  in  full  force  under 
this  Act  Provided  also  that  only  two  judges  shall  receive  commissions  as 
aforesaid  until  the  number  of  judges  shall  be  increased  by  an  Act  of 
the  Legislature. 
Commission  of  9-  The  commissions  of  the  present  and  any  future  judges  of  the 

judges.  s;xicl  Supreme  Court  shall  be  continue  and  remain  in  full  force  during  his 

25  T^ic   No    13  so  •  .  . 

2  Pring  1595.  '  or  their  good  behavior  notwithstanding  the  demise  of  Her  Majesty  or  of 
Her  Heirs  and  Successors  any  law  usage  or  practice  hereof  in  anywise 
notwithstanding  Provided  always  that  it  shall  be  lawful  for  Her  Majesty 
Her  Heirs  and  Successors  to  remove  any  such  judge  or  judges  upon  the 
address  of  both  Houses  of  the  Legislature. 

Judges'  salaries.  10-  Sucli  Salaries  as  shall  be  settled  upon  such  judges  for  the  time 

25  Vic.  No.  13  s.  6.  ijeing  by  Act  of  Parliament  or  otherwise  and  all  such  salaries  as  may  in 

"°°       ■  future  be  granted  by  Her  Majesty  or  otherwise  to  any  future  judge  of  the 

Supreme  Court  shall  in  all  time  coming  be  paid  and  payable  to  every  such 

judge  for  the  time  being    so    long  as  his  patent   or  commission  shall 

continue  or  remain  in  force. 

Judges' pensions.  H.    Pcnsions    shall   be    demandable  by  the  judges   of  the  said 

25  Vic.  No.  13  3. 8.   Sujiirerae  Court  to  the  amouut  of  seven-tenths  of  their  actual  salaries  on 

permanent  infirmity  or  disability  or  after  fifteen  years'  service  as  a  judge 

in  the  colony      Provided   always  that  the  pension  demandable  by  the 

present  puisne  judge  of  the  said  Supreme  Court  shall  be  one  thousand 

and  fifty  pounds  (being  seven-tenths  of  the  actual  salary  payable  to  the 

judges  of  the  Supreme  Court  of  New  South  Wales  under  the  Imperial  Act 

eighteen  and  nineteen  Victoria  chapter  fifty-four)     Provided  also  that  the 

period  served  by  the  said  puisne  judge  as  resident  judge  of  Moreton   Bay 

shall  be  computed  in  reckoning  the  total  period  of  his  service     Provided 

also  and  it  is   declared  that  the  several  periods  heretofore  respectively 

served  by  each  of  the   present  judges  shall  be  severally    computed   in 

reckoning  the  total  periods  of  their  respective  services. 

.fudges  not  to  hold  ^'^-   '^'^  j^dge    of  the    Said   court  shall    be  capable  of  accepting 

other  office.  taking  or  performing  the  duties  of  any  other  ofl&ce  or  place  of  profit  or 

2'ivin"?595^^ '' ^'  *^™"^^^^'"^^^t  within   the   Colony  of  Queensland  except  as  next  hereinafter 

provided   and   excepting  such  office  as  may  be  granted   to  such  judge 

under  Her    Majesty's    sign-manual  or   by  authority    granted  under  the 

great  seal  of  the  High  Court  of  Admiralty  of  England  or  as  may  be 

cast  upon  him  by  law  and  every  such  acceptiuice  taking  or  performance 

of  the  duties  of  any  such  other  office  shall  be  deemed  in  law  an  avoidance 

of  his  office  of  judge  and  his   office  and  commission   shall  be  thereby  in 

full  superseded  and  his  salary  thereupon  cease. 

Judges  to  be  two  in  13.  The  judgcs  of  the  Supreme  Court  shall  be  two  in  number 

number  untu  pro-         ^j^  further  provisiou  to  be  made  in  such  behalf. 

Tision.  I 

26  Vic.  No.  9  8. 1.  Salaries  of  the  Judges. 

Salary.^  ^^-  '^^®  Salary  of  the  present  Chief  Justice  of  Queensland  shall  be 

26  Vic.  No.  9  8. 3.     at  the  rate  of  one  thousand  five  hundred  pounds  per  annum  and  the 
2  Pring  1609.  salary 
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salary  of  the  present  Puisne  Judge  shall  be  at  the  rate  of  two  thousand  3i  Victobijf.  No. 23. 
pounds  per  annum  and  the  salary   for  any  puisne  judge  hereafter  to   be  35  yic  nTIs  b  7 
appointed  shall  he  at  the  rate  of  twelve  hundred  pounils  per  annum.  2Priiici595  and  ' 

^,         ,-,     ,•  /.  ,,       ^         ,  schedule  i J.  1608. 

LoiisfttttliuH  oj  the  Uuiirt. 

15.  Every  judge  of  the   said   Supreme  Court  of   the  Colony  of  Power  of  judges  in 
Queensland     shall    have     power     in    vacation    if     under    the    special  25*^"'.'.°°^,^  jg  ^  ^j 
circumstances  of  the  case  ho  shall  see  fit  to  make  all  such  orders  and  2  Pring  1595. 
grant  all  such  writs  as  can  only  under  ordinary  circumstances  be  made  or 
granted   liy  the  court  and  every  such  order  and  writ  .shall  have  the   same 
force  and  eilect  as  a  rule  of  the  said  court  without  the   necessity  for  any 
further  motion  or  order  of  the  said  court     Provided  that  every  such  order 
or  writ  so  made  shall  bo   liable  to  be  set  aside  on  application  to  be  made 
to  the  said  court  by  motion  or  notice  at  any   time  Avithin  the  first  four 
days  of  the  next  ensuing  term. 

IG.  Whenever  there  shall  be  more  than  one  judge  of  the  Supreme  ciiicf  Justice. 
Court  one  of  them  may  be  styled  "The  Chief  Justice  of  Queensland"  and  f^  ^oyi^''*' 
may  be  designated  as  such  in  the  commission  to  be  given  to  him  as  in  27  Vic' No.  14  9. 1. 
this  Act     Provided  and  it  is   declared  that  the  present  and  any  future  ^ -^""^  "^^^' 
Chief  Justice  of  Queensland  is  and  shall  be  the  Chief  Justice  of  the  said 
Supreme  Court. 

17.  Every  writ  process  or  other  like  proceeding  and  every  com- Proceedings  to  bo 
mission  issuing  out  of  the  Supreme  Court  shall  in  all  cases  civil  criminal  27'Tic."j;o.' u's^'s!^' 
or  other  bear  date  the  day  on  which  the  same  shall  be  issued  and  shall  be  3  Pring  313. 
test-id  in  the  name  of  the  Chief  Justice  or  in  case  of  a  vacancy  of  such 

office  then  iu  the  name  of  the  senior  puisne  judge  of  the  said  court. 

18.  All  puisne  judges  of  the  Supreme  Court  of  Queensland  shall  Puisne  judges  to  be 
be  and  be  held  to  be  justices  thereof.  27  Tic'No.'i4  s.  6. 

19.  If  whenever    there  shall  be    only    two    judges    of   the    said  3  Pring  313. 
Supreme    Court   a   difference  of   opinion    shall   arise  between   the    said  ^'"'e?!.™' "^  *•'" 
two  judges  respecting  the  judgment  or  decision  to  be  given  or  decree  or  judgment  of  tiie court 
order  to  be  made  by  them  or  the  said  court  upon  any  subject  matter  ^^Vic.  No.  9  s.  2. 
suit  cause  action  or  proceeding  brought  before  them  or  the  said  court  the  " 
judgment    decision    decree  or  order  of  the   Chief   Justice  shall  be  the 

judgment  decision  decree  or  oi'der  of  the  said  court. 

Common  Law  and  General  Jurisdiction. 

20.  Provided  and  be  it  declared  and  enacted  that  all  laws  and  Laws  of  England  to 
statutes  in  force  within  the  realm  of  England  at  the  time  of  the  passing  at^^f^^istrationtf 
of  the  Imperial  Act  of  the  ninth  year  of  King  George  the  Fourth  chapter  justice, 
eighty-three  (not  being  inconsistent  herewith  or  with  any  law  or  statute  ^^''^■^jg^®^'' ^' 
now  in  force  in  this  colony)  sliall  1)0  applied  in   the  administration  of 

justice  in  the  Courts  of  Queensland  so  far  as  the  same  can  be  applied 

within  the    said   colony     But  nothing  herein   shall  have    the   eflect    of  Proviso  not  to  extend 

extending    to  Queensland  the  operation   of  any  Imperial  Act  not  now  ln,pcriir"Actt  not 

extending  to  Queensland  or  of  diminishing  the  present  jurisdiction  power  now  in  force  there. 

or  authority  of  the  said  Supreme  Court  or  of  the  judges   or  any  judge 

thereof. 

21.  The   said  court  or  a  judge  thereof  in  the  administration  of  Common  law  and 
the   law    of    Queensland    shall  have    the    same  jurisdiction    power   and  e^",^™'J^'^;^''="°° 
authority  as  the  Superior  Courts  of  Common  Law  and  the  High  Court  of  25  Vic.  No.  13  e.  16. 
Chancery  in   England  or  any  or  either    of    the    last-mentioned    courts  ^  ^""S  i597. 
respectively  or  any  judge  thereof  have  or  has  iu  the  administration  of 

the 
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31  ViciobojNo.  23- the  law  of  England  and  the  said  court  shall  have  cognizance  of  all  civil 

Jurisdiction" at  com-  plcas  and  shall  have  jurisdiction  within  the  said  Colony  of  Queensland  and 

mon  law.  its    dependencies   to    hear   and   determine   all    actions    whatsoever    real 

personal  and  mixed  as  fully  and  amply  to  all  intents  and  purposes  as  Her 

Majesty's  Courts  of  Queen's  Bench  Common  Pleas  and  Exchequer  of  Pleas 

at  Westminster  or  either  of  them  lawfully  have  or  hath  in  England. 

Equitable  Jurisdiction. 
Equitable jm-i3.  22.  The  Said  court  shall  have  equitable  jurisdiction  within  the 

25°vie.'  No.  13  s.  22.  ^^^^   colony   of  Queensland  and  its  dependencies  and  such  power  and 
2  Pring  1598.  authority  to  do  exercise  and  perform  all  acts  matters  and  things  necessary 

for  the  due  execution  of  such  equitable  jurisdiction  as  is  j^ossessed  by 
the  Lord  High  Chancellor  or  other  equity  judges  of  England  in  the  exercise 
of  similar  jurisdiction  within  the  realm  of  England  and  also  to  do  all  such 
other  acts  matters  and  things  as  can  and  may  be  done  by  the  said  Lord  High 
Chancellor  or  other  equity  judges  within  the  realm  of  England  in  the 
exercise  of  the  common  law  jurisdiction  to  him  belonging  and  to  appoint 
guardians  and  committees  of  the  persons  and  estates  of  infants  and  of 
natural-born  fools  lunatics  and  persons  deprived  of  understanding  and 
reason  by  the  act  of  God  and  unable  to  govern  themselves  or  theii*  estates 
and  for  that  purpose  to  inquire  into  hear  and  determine  by  inspection  of 
the  person  the  subject  of  such  inquiry  or  by  examination  on  oath  or 
otherwise  of  the  party  in  whose  custody  or  charge  such  person  may  be  or 
of  any  other  person  or  persons  or  by  such  other  ways  and  means  by  which 
the  truth  may  be  best  discovered  and  to  act  in  all  cases  whatsoever  as  fully 
and  amply  to  all  intents  and  purposes  as  the  said  Lord  High  Chancellor 
or  other  equity  judges  or  the  grantee  from  the  Crown  of  the  persons  and 
estates  of  infants  and  lunatics  natural-born  fools  and  persons  deprived  of 
understanding  as  aforesaid  may  now  lawfully  do. 

Ecclesiastical  Jurisdiction. 
Ecclesiastical    jiu-is-  23.  The  Supromc  Court  shall  have  the  same  powers  and  its  grants 

20 '&"2i  Vic.  c.  77  ^^*^  orders  shall  have  the  same  effect  throughout  all  Queensland  and  in 
B.  23.  relation  to  the  personal  estate  in  all  parts   of  Queensland  of  deceased 

l^PdngTm^  ^'  ^^  persons  as  the  Prerogative  Court  of  the  Archbishop  of  Canterbury  and  its 
grants  and  orders  respectively  had  aforetime  in  the  province  of  Canterbury 
or  in  the  parts  of  such  province  within  its  jurisdiction  and  in  relation  to 
those  matters  and  causes  testamentary  and  those  effects  of  deceased 
persons  which  were  within  the  jurisdiction  of  the  said  prerogative  court 
and  all  duties  which  by  statute  or  otherwise  were  aforetime  imposed  on  or 
should  be  performed  by  ordinaries  generally  or  on  or  by  the  said  prerogative 
court  in  respect  of  probates  administrations  or  matters  or  causes  testamen- 
tary within  their  respective  jurisdictions  shall  be  performed  by  the  Supreme 
Court  and  the  said  court  shall  have  full  and  entire  ecclesiastical  juris- 
Proriw.  diction   throughout  Queensland  and  its  dependencies     Provided  that  no 

suits  for  legacies  or  suits  for  the  distribution  of  residues  shall  be 
entertained  save  by  the  SuiDreme  Court  in  equity. 

Criminal  Jurisdiction. 

Criminal  jurisdiction.  24.  The  Said  court  shall  havc  jurisdiction  to  inquire  of  hear  and 

2^PrS"^597.^  *  ^^  determine  within  the  said  Colony  of  Queensland   and  its  dependencies  all 

treasons  felonies  misdemeanors  and  offences  of  what  nature  or  kind  soever 

and  wheresoever  committed  which  can  or  may  be  inquired  of  heard  and 

determined 
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determined  in  Her  Majesty's  Court  of  Queen's  Bench  at  Westminster  or  in  ai  Victobi* No.  23. 
the  Central  Criminal  Court  in  London  or  by  judges  of  assize  or  oyer  and 
terminer  and  <i-ouerul  gaol  delivery  in  England. 

25.  All  indictments  in  which  such  treasons  felonies  misdemeanors  Proceeding  by 
and  offences  are  charged  may  be  preferred  before  any  one  or  more  judges  of  25*^vi^'"No"  i3»  20 
the  said  Supreme  Court  sitting  in  open  court  in  Brisbane  and  all  issues  at  law  2  Pring  1597. 
joined  on  every   such  indictment  shall  be  determined  by  any  one  or  more 

judge  or  judges  of  the  said  court  and  all  issues  of  fact  joined  on  every 
such  indictment  shall  be  tried  by  and  before  any  one  or  more  such  judge 
or  judges  and  a  jury  of  twelve  men  to  })e  summoned  impannelled  and 
sworn  according  to  law. 

26.  Error  and  appeal  shall  lie  upon  any  proceeding  had  under  the  Error, 
last  preceding  section  in  the   same  manner  as  upon  any  like  proceeding 
had  before  a  circuit  court  or  an  inferior  court. 

27.  And  be  it  enacted  and  declared  that  all  treasons  felonies  Proceeding  by  infer- 
misdemeanors  and  offences  cognizable  in  the  said  court  or  at  any  ^."y""'  jj^  jg  ^  20 
sittings   thereof  to  be  holden  pursuant  to   the   provisions    of  this  Act  2  Prinji  1597. 

in    the   said    colony    shall   be    prosecuted    by  information   in    the    name  ^  J^J^ '^y^ '■  ^°' 
of  Her  [Majesty's  Attorney-General  or  Solicitor-General  for  the  said  colony 
or  of  such  other  person  as  the  Governor  of  the  said  colony  may  appoint 
who  shall  respectively   perform  the  duties  of  a  grand  jury  until  other 
provisions  shall  be  made  in  that  behalf  by  Act  of  the  Legislature. 

28.  In  order  to  prevent  persons  committed  to  gaol  upon  charges  Attorney-General  ta 
of  felony  or  misdemeanor  and  against  whom  Her   Majesty's  Attorney- j,^^*^'if  "*"f"' ^°^jji'^' 
General  or  other  dulj'  appointed  prosecuting  officer  declines  to  file  an  against  whom  he  docs 
information  from  suffering  unnecessary  im])risonment     It  shall  be  lawful  Sy'v/" 'ilJo''™"'23 
for  the  Attorney-General  in  respect  of  any  such  persons  to  issue  at  any  a  Pring  316. 

time  a  warrant  under  his  signature  in  the  form  in  the  schedule  to  this 
Act  annexed  addressed  to  the  sheriff  or  gaoler  in  whose  custody  any  such 
prisoner  shall  be  and  in  and  by  such  warrant  to  authorise  such  sheriff  or 
gaoler  (who  is  hereby  also  authorised  so  to  do)  immediately  and  without  fee 
or  reward  to  discharge  the  prisoner  therein  mentioned  from  imprisonment 
in  respect  of  the  offence  mentioned  in  the  said  warrant  and  if  any  such 
sheriff  or  gaoler  shall  refuse  or  neglect  so  to  do  he  shall  for  every  such 
offence  forfeit  and  pay  to  the  use  of  Iler  Majesty  a  fine  or  penalty  of  fifty 
pounds  to  be  recovered  by  action  of  debt  in  the  name  of  the  Attorney- 
General. 

29.  It  shall  be  lawful  for  any  person  by  leave  of  the  said  court  CriminaHnformation. 
to  exhibit  a  criminal  information  against  any  other  person  for  any  crime  ^^p^V^-  ^g^g^^^'"  ^^" 
or  misdemeanor  not  punishable  by  death  alleged  to  have   been  by  such 

person  committed  and  it  shall  not  be  necessary  for  any  person  applying  to 
the  court  for  leave  to  exhibit  such  criminal  information  to  file  any 
exculpatory  affidavits  unless  required  by  order  of  the  court  so  to  do  and 
every  criminal  information  exhibited  by  leave  of  the  court  shall  be  in  the 
name  of  Her  Majesty  the  Queen  and  upon  the  information  of  the  person 
to  whom  such  leave  has  been  granted  and  the  prosecutor  shall  file  such 
information  in  the  said  court  and  the  same  shall  be  heard  tried  and 
determined  in  the  same  manner  as  any  other  indictment  hereinbefore 
required  to  be  heard  tried  and  determined  in  the  said  court  or  before  any 
one  or  more  judges  thereof. 

Circuit 
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31  VicTOEij;  No.  23.  Circuit  Courts. 

,  30.  It  shall  be  lawful  for  the  Governor  of  the  .said  colony  by  any 

25  Vic.  No.'^ia  s.  30.  Orders  to  be  made  by  him  with  the  advice  of  the  Executive  Council  thereof 
2  Pring  1600.  from  time  to  time  made  and  iiroclaimed   to  define   the   limits  of  districts 

within  and  the  number  of  times  at  which  Circuit  Courts  shall  be  holden  in 
the  said  colony  and  the  said  limits  and  times  to  alter  and  vary  as  he  shall 
with  the  advice  aforesaid  deem  necessary  and  to  direct  that  Circuit  Courts 
shall  be  holden  at  such  towns  or  places  within  those  limits  as  he  shall 
with  the  advice  aforesaid  think  fit  to  appoint  and  every  such  Circuit  Court 
shall  be  holden  in  and  for  such  district  by  one  or  more  judge  or  judges  of 
the  Supreme  Court  who  shall  fix  the  dates  for  the  holding  of  the  same  and 
every  such  Circuit  Court  shall  be  a  Superior  court  of  record  and  shall 
have  full  power  as  such  superior  court  to  punish  for  contempt  and 
shall  have  the  same  power  authority  and  jurisdiction  to  hear  and 
determine  all  civil  issues  to  be  tried  within  the  limits  of  the  circuit 
district  in  which  the  same  is  held  and  all  treasons  felonies  mis- 
demeanors and  offences  wheresoever  committed  as  courts  of  nisi  j)rius 
assize  oyer  and  terminer  and  general  gaol  delivery  in  England  possess 
and  also  to  inquire  into  and  assess  damages  in  any  action  at  law  commenced 
in  the  said  Supreme  Court  and  all  persons  convicted  in  such  Circuit  Court 
of  any  treason  felony  misdemeanor  or  other  offence  cognizable  therein  shall 
be  subject  and  liable  to  the  same  penalties  and  punishments  as  by  law 
could  be  inflicted  on  them  if  convicted  thereof  in  the  said  Suprem^e  Court 
and  every  such  Circuit  Court  shall  stand  in  the  same  relation  to  the  said 
Supreme  Court  with  respect  to  civil  issues  as  the  court  of  «m^;r/t(s  in 
England  stands  with  respect  to  the  superior  court  from  which  the  nisiprius 
record  is  sent  and  in  the  same  relation  to  the  said  Supreme  Court  with 
respect  to  Crown  issues  as  the  court  of  oyer  and  terminer  and  general  gaol 
delivery  in  England  stands  with  respect  to  the  Court  of  Queen's  Bench 
Provided  however  that  it  shall  not  be  necessary  to  issue  any  special 
commission  to  any  judge  or  judges  of  the  said  Supreme  Court  to  empower 
him  or  them  to  hold  any  such  Circuit  Court. 
Opening  circuit  coOTt.  ^1.  Every  such  Circuit  Court  shall  be  opened  by  the  judge  or  judges 

25  Vic.  No.  13  s.  31.  of  assizc  at  the  time  and  place  proclaimed  Provided  however  that  should 
2Pnngi600.  such  judge  or  judgcs  not  arrive  at  the  place  where  such  court  is  to  be 

holden  in  time  to  open  the  same  on  the  day  appointed  by  proclamation  it 
shall  be  lawful  for  the  said  judge  or  judges  or  for  some  other  judge  of  the 
said  Supreme  Court  to  open  and  hold  the  said  circuit  court  on  any  day  or 
days  following  the  day  upon  which  the  same  should  have  been  opened  and 
held  and  the  proceedings  of  such  Circuit  Court  shall  be  as  valid  as  if  the 
same  had  been  duly  opened  and  held  at  the  appointed  time. 
Declaratory  clause  as  32.  And  bc  it  declared  and  enacted  That  all  crimes  and  offences 

to  prosecutor  in  cir-  -which  havc  been  and  are  respectively  cognizable  in  the  said  several  circuit 
rvi^Na  4  9. 10.  courts  shall  until  the  constitution  of  gi'and  juries  within  the  said  colony 
1  Pring  744.  contiuuc   to   bc    SO    coguizablc    and    may   be   tried    in   the    said   courts 

respectively  upon  information  or  informations  exhibited  therein  by  and  in 
the  name  of  Her  INIajesty's  Attorney  or  Solicitor-General  for  the  time 
being  of  the  said  colony  or  either  of  them  or  in  case  of  their  absence  from 
any  such  court  by  and  in  the  name  of  such  other  person  as  the  Governor 
for  the  time  being  of  the  said  colony  shall  have  appointed  or  shall  hereafter 
appoint  in  that  behalf. 

Special 
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Special  Commissions.  31  VicTOBii  No.  23. 

33.  It    shall    1)0    lawful    for    the    Governor    in    Council    at   any 

time    to    issue    a    special   comuiissiou    to .  any    one    or    more    district  nfrv'lLuc^toTno'or 
court  judge  or  judges  or  to  any  one  or  more  barrister  or  barristers    of '-ve  judpes  of  (ii»- 
five    years'     standing    appointing    liini    or    them    to    act    as  judge    or  J"^'",'/'","'''\fi""i^aJ.g^ 
judges  of  the  iSuprerae  Court  of  Queensland  for  the  trial  of  issues  civil  Jut'^^s  of  a  judge  of 
or  criminal  at  any  circuit  court  or  court  of  gaol  delivery  or  at  remote  at'^rcniou^piaces.""^ 
places  at  which  a  judge  of  the  Supreme   Court  of  Queensland  could   not  22  vip.  Xo.  iss.  26. 
attend  without  detriment  to  the  ordinary  business   of  such  court  and      ""^ 
thereupon  the  person  or  persons  so  appointed  shall  at  the  place  and  for  the 
time  specified  in  such  commission  have  and  exercise  all   the  powers  and 
privileges  and  discharge  all  the  duties  of  a  judge  of  the  Supreme  Court  of 
Queensland. 

Transfer  of  Jurlsdlclion . 

34.  The  Supreme  Court  of  Queensland  shall  be  held  to  be  and  to  Declaring  authority 
have  always  been  the  Supreme  Court  within  the  meaning  of  the  laws  °udgc^'^';™\c°same  as 
statutes  and  ordinances  which  at  the  time  wlicn  the  Order  of  Her  JMost  <•'»'  ■"i"'-''  ""'  i" 
Excellent  Majesty  in  Council  dated  the  sixth  day  of  June  one  thou.sand  xX'^South  WaL." 
eight  hundred  and  fifty-nine  and  empowering  the  Governor  of  Queensland  27  vic.  Xo.  li  s.  1. 
to  make  laws  and  to  provide  for  the  administration   of  justice  in  the  said      ""^ 

colony  came  into  operation  were  in  force  within  the  Colony  of  Queensland 
and  shall  be  held  to  have  and  to  have  always  had  within  the  limits  of  the 
said  colony  all  thoautliorities  powers  and  jurisdiction  of  the  Supreme  Court 
of  New  South  Wales  as  the  same  existed  at  the  time  aforesaid  and  a  judge 
or  the  judges  of  the  Supreme  Court  of  Queensland  shall  be  held  to  have 
and  to  have  always  had  all  the  authorities  powers  and  jurisdiction  of  a 
judge  or  the  judges  of  the  Supreme  Court  of  New  South  Wales  as  the  same 
existed  at  the  time  aforesaid  and  the  Chief  Justice  of  Queensland  shall 
be  held  to  be  and  to  have  always  been  the  Chief  .Justice  of  the  Supreme 
Court  of  Queensland  and  all  laws  statutes  and  ordinances  wherein  the 
New  South  JValcs  Government  Gazette  is  mentioned  shall  be  read  as  if 
instead  thereof  the  Queensland  Government  Gazette  were  expressly 
mentioned  therein  and  all  proceedings  whatsoever  civil  criminal  or  otlier 
heretofore  had  or  taken  or  hereafter  to  be  had  or  taken  shall  be  as  good 
valid  and  effectual  in  law  to  all  intents  and  purposes  whatsoever  as  if  the 
Supreme  Court  of  Queensland  or  the  Chief  Justice  of  Queensland  or  the 
Queensland  Government  Gazette  had  been  expressly  mentioned  in  such 
laws  statutes  and  ordinances  wherever  the  Supreme  Court  of  New  South 
Wales  or  the  Chief  Justice  of  tlie  Supreme  Court  of  New  South  Wales  or 
the  New  South    TVales  Government   Gazette  is  mentioned  or  referred  to. 

35.  All  the  authorities  powers  and  jurisdiction  of  the  Supreme  Autimritics  of 
Court  of  New  South  Wales  and  of  any  judge  thereof  over  or  to  be  ^"P!"'"g  9°"^^.  f 
exercised  within  or  in  relation  to  the  colony  of  Queensland  shall  be  held  ceased  upon  creation 
to  have  been  transferred  to  and  vested  in  the  said  Supreme  Court  of  ^*"  ^J'p™'"!?  ^°"''' ""^ 
Queensland  and  the  judges  thereof  immediately  upon  the  creation  of  the  27  vie.  No.  it  s  2. 
said  court  and  to  have  ceased  and  determined  so  far  as  related  to  the  said  ^  ^""S  313- 
Supreme  Court  of  New  South  Wales  ami  the  judocs  thereof. 

3G.  Wherever  in  any  of  the  laws  statutes  or  ordinances  originally  Brisbane  to  be  rend 
made  or  enacted  in  reference  to  the  colony  of  New  South  Wales  and  now  <■"'  ^•^''"^^■. '"  '""j 
in  force  in  the  colony  of  Queensland  New  South  Wales  Sydney  or  the  offices  of  New  South 
harbor  of  Port  Jackson  is  mentioned  or  referred  to  the  same  shall  unless  )J  '^'^  "'  'i  °'^**'  "^ 

,V       Queenslana. 
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31  VicTOBM  No.  23.  the  context  indicate  the  contrary  be  read  as  if  Queensland  Brisbane  or 

~7~  the  port  of  JMoreton   Bay  had  been  expressly    mentioned    therein  and 

3  Pring  313.      ^      whevever  in  any  of  such  laws  statutes  or  ordinances  mention  is  made  of 

any  office  or  employment  of  or  in  New  South  Wales  or  of  the  officer  or    ■ 

public  servant  holding  or  being  employed  in  such  office  or  employment  the 

same  shall  be  read  as  if  such  office  or  employment  officer  or  public  servant 

where  expressly  mentioned  as  an  office  or  employment  or  officer  or  public 

servant  of  or  in  Queensland  and  all  proceedings  whatsoever  civil  criminal 

or  other  heretofore  had  or  taken  or  hereafter   to  be  had  or  taken  shall  be 

as  good  valid  and  effectual  in  law  to  all  intents  and  purposes  whatsoever 

as  if  Queensland  Brisbane  or  the  port  of  Moreton  Bay  had  been  expressly 

mentioned  in  such  laws  statutes  and  ordinances  wherever  New  South  Walas 

Sydney  or  the  harbor  of  Port  Jackson  is  mentioned  and  as  if  all  offices 

employments  officers  and  public  servants  had  been  expressly  mentioned 

as  offices  employments   officers  and  public  servants  of  and  in  Queensland 

wherever   mention    is    made    of    the   corresponding  offices    employments 

officers  and  public  servants  of  and  in  New  South  Wales. 

Saving  Acts  passed  37.  Nothing  licrcin  contained  shall  revive  re-enact  or  give  force  or 

by  the  Legislature  of  yjj^lj^l^^y    ^q  j^^y    l.^^^   statuto  or    Ordinance    heretofore    repealed    by  or 

powers  of  the "         rcpugnaiit  to  Or  inconsistent  with  any  Act  or  statute  heretofore  enacted 

Supreme  Court.        |jy  y^g  Lcuislature  of  Queensland  or  shall  lessen  diminish  or  restrain  the 

27  Vic    No   l-t    s4.      "^  ~  ... 

3  Tring  313.  authorities  powers  or  jurisdiction  of  the  Supreme  Court  of  Queensland  or 

the  judges  thereof. 

Power  of  a  Single  Jtidge  Sitting  in  Court. 
One  judge  may  sit  38.  It  sball  be  lawful  for  any  one  of  the  judges  of  the  Supreme 

f'roUier^Trwse"'^  Court  without  the  assistance  of  any  other  judge  of  the  said  court  to  hear 
27  Vic.  No.  14  s.  7.  and  determine  all  suits  and  matters  at  any  time  depending  before  the  said 
"S^vk^No^s  9  23  court  in  its  equitable  ecclesiastical  and  insolvency  jurisdiction  or  in  its 
2  Pring  1598.  jurisdiction  iu  respect  of  infants  lunatics  idiots  and  persons  of  unsound 

mind  or  in  respect  of  special  cases  and  all  such  suits  and  matters  depending 
before  the  saicl  court  in  its  matrimonial  jurisdiction  as  may  be  heard  and 
determined    by  the  judge   ordinary  sitting   alone    and  to   exercise  any 
jurisdiction  conferred  by  any  law  custom  or  statute  on  the  said  court  in 
equity  (save  jurisdiction  in  appeal)  and  every  decree  or  order  of  the  judge 
exercising  such  sole  jurisdiction  shall  unless  appealed  from  be  as  valid  and 
effectual  to  all  intents  and  purposes  whatever  as  if  such  decree  or  order 
had  been  pronounced  and  made  by  the  full  court     Provided  always  that 
the  decrees  and  orders  pronounced  and  made  by  such  judge  shall  in  all 
cases  be  subject  to  appeal  to  the  full  court  in  such  manner  and  upon  such 
terms  as  shall  be  ordered  in  that  behalf  by  any  general  rules  or  orders  of 
27  Vic.  No.  u  9. 17.  the   Supreme   Court  made  as    hereinafter  provided     Provided  and  it  is 
28Vic°No^25  8.  3.    declared  that  nothing  in  this  Act  contained   shall  alfect  any  commission 
2  Pring  149.  heretofore  issued  to  the  present  Chief  Justice  of  the  said  court  as  judge  in 

equity  or  judge  ordinary  or  to  the  present  Puisne  Judge  as  judge  in 
insolvency  but  the  same  are  by  this  Act  confirmed. 

Officers  of  the   Court. 

OiT^cers  of  the  court.  39.  The  Said  coui't  shall  have  a  master  in  equity  who  shall  be  a 

^fpTin-Vsoe.^ ''  ^''  practising  barrister  of  England  or  Ireland  or  advocate  of  Scotland  of  not 

less  than  three  years'    standing  or  a  practising  barrister  of  New   South 

Wales  or  Victoria  or  of  the  said  court  not  previously  admitted  in  any  of 

the 
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the  superior  courts  of  Westminster  Dublin  or  Edinburgh  of  not  less  than  si  Victobu:  no.  23. 

throe  years'  standing  or  an  attorney  at  law  of  not  loss  than  seven  years'  — 

standing   and  such    master  in  equity  when  appointed  shall   if  required 

perform    the  duties   and   discharge    the    office   of  chief  commissioner    of 

insolvency  and  the  said  court  shall  also  have  a  prothonotary  and  registrar 

and  such  and  so  many  other  oilicers  as  to  the  judge  or  judges  for  the  time 

being  of  the  said  court  shall  appear  to  be  necessary  for  the  administration 

of  justice  and  the  due  execution  of  all  the  powers  and  authorities  of  the 

said  court  and  such  master  prothonotary  and  registrar  and  other  officers 

shall  respectively  draw  up  prepare  and  settle  all  such  and  the  like  orders 

rules  decrees  reports  and  i)rocoedings  as  are  usually  drawn  up  prepared 

and  settled  by  persons  holding  similar  offices  in  the  superior  courts  of  law 

and  equity  in  Westminster  or  in  such  other  manner  as  may  have  been 

provided  for   by  any    legislative    enactment  in   force  in  the  said  colony 

without  any  charge  whatsoever  and  the  appointment  of  every  such  person 

to     any     such    office    as    is     hereinbefore     expressly     named    shall    be 

made    by   the    Governor    in    Council    and    shall   be    by    commission    in 

Her    Majesty's    name    and    under    the  great    seal    of   the    colony    and 

every  such    officer  shall  hold    his  appointment  during  ability    and  good 

behavior  but  it  shall  be  lawful  for  the  Governor  with  the  advice  aforesaid 

to  remove  any  such  officer  for  inability  or  misbehavior  and   all  persons 

who  may  be  appointed  to  any  other  office  in  the  said  court  than   those 

hereinbefore  particularly  enumerated  shall  be  so  appointed  by  the  Governor 

of  the  said  colony  with  the  advice  aforesaid  and  no  new  office  shall  be 

created  in  the  said  court  unless  the  judge  or  judges  thereof  shall  certify  by 

writing  under  his  or  their  hand  or  hands  to  the  said  Governor  that  such 

new  office  is  necessary     Provided  that  until  such  appointments  be  made 

respectively  the  registrar  and  other  officers    of  the   Supreme    Court   as 

constituted  before  the  passing  of  this  Act  shall  exercise  the  like  powers 

and  authorities  as  were  by  them  severally  and  respectively  exercised  and 

discharged  in  the  said  court  up  to  the  time  of  the  passing  of  this  Act. 

Counsel. 
40.  Any  attorney  solicitor  or  proctor  of  good  repute  in  his  profes-  AifomHys  in  ccHain 
siou  having  been  three  years  in  actual  practice  in  Great  Britain  or  the  I'^oTi'c'bor  imon*mo^ 
colony    who    shall    pass   the    examination    in    classics    or   mathematics ''«"  i"  <•<;>"■« 
prescribed  for  persons  seeking  admission  to  the  bar  or  who  shall  have  a  2  Pring  issje!^  "  ^^" 
certificate  of  honor  or  other  academical  distinction  in  classics  mathematics 
or  law  from  any  university  or  college  v/ithin  the  British  dominions  may 
upon  motion  in  open  court  be    called    and  admitted  a  barrister-at-law 
Provided  that  when  so  called  and  admitted  he  shall  cease  to  practise  as  an 
attorney  solicitor  or  proctor  and  shall  be  struck  otf  the  roll  of  the  Supreme 
Court  but  nothing  herein  contained  shall  extend  to  relieve  persons  so  called 
and   admitted  from  any   action  suit   penalty  or  liability  for  misconduct 
neglect  or  other  matter  in  the  practice  of  his  profession  of  an  attorney 
solicitor  or  proctor  nor  to  disable  him  from  recovering  the  costs  and 
charges  due  to  him   when  so  called  and  admitted  or  from  asserting  his 
right  of  lien  or  from  being  again  admitted  to  practice  as  an  attorney 
solicitor  or  proctor  if  disbarred  by  motion  in  open  court  at  his  own  request 
without  having  been  guilty  of  misconduct  iu  the  exercise  of  his  profession 
of  a  barrister-at-law. 

41.  Every 
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31  VicTOEia;  No.  23.  41.  Every  j^erson  who  sliallfor  or  in  expectation  of  any  fee  gain  or 

reward  directly  or  indirectly  draw  or  prepare  any  conveyance  or  other  deed 

prohibited.  or  instrument  m  writing  relating  to  any  real  estate  or  any  proceedings  in 

11  Vie.  No.  33  3.  13.  law  or  equity  (other  than  and  except  barristers  or  attorneys  and  solicitors 
""°  ^    '  of  the  Supreme  Court  or  certificated  conveyancers  as  hereinafter  mentioned 

and  other  than  and  except  persons  solely  employed  to  engross  any  deed 
instrument  or  other  proceeding  not  drawn  or  prepared  by  themselves  and 
for  their  own  account  respectively  and  other  than  and  except  jjublic  officers 
drawing  or  preparing  official  instruments  applicable  to  their  respective 
offices  and  in  the  course  of  their  duty)  shall  be  deemed  guilty  of  a  contempt 
of  the  Supreme  Court  and  shall  and  may  be  punished  accordingly  for  every 
such  offence  upon  the  application  of  any  person  complaining  thereof  or  shall 
for  every  such  offence  forfeit  and  pay  the  sum  of  twenty  pounds  to  be 
sued  for  and  recovered  in  a  summary  way  before  any  two  or  more  justices 
of  the  peace. 

Convei/ancers. 

a.nle.  "^  ^    ""^''^y-  ^2.  Evciy  persou  except  a  barrister  or  attorney  and  solicitor  of  the 

11  Vic.  No.  33  3. 14.  Supreme  Court  who  shall  be  desirous  of  practising  as  a  conveyancer  shall 
""°       ■  one  month  at  least  before  making  application  as  hereinafter  mentioned  give 

notice  in  such  manner  and  form  as  the  judges  of  the  Supreme  Court  shall 
direct  of  his  intention  to  apply  to  the  said  court  for  a  certificate  to 
practise  as  a  conveyancer  and  any  person  having  given  such  notice  as  afore- 
said shall  be  at  liberty  to  apply  to  the  said  court  touching  his  fitness  to 
practise  as  a  conveyancer  and  thereupon  the  judges  or  one  of  them  shall 

Examination.  direct  that  the  applicant  shall  be  examined  at  the  earliest  convenient  time 

by  the  master  in  equity  of  the  said  court  (or  such  other  one  or  two  officers 
of  the  court  as  the  judges  in.ay  appoint  to  assist  him)  touching  his  the 
applicant's  skill  and  knowledge  in  conveyancing  as  well  as  to  his  character 
for  integrity  and  the  said  master  or  his  assistants  shall  be  at  liberty  to 
put  such  questions  to  such  applicant  in  respect  to  the  matters  aforesaid  and 
to  require  such  proof  of  his  character  as  shall  be  deemed  proper  and  if  the 
said  applicant  shall  be  considered  of  competent  ability  and  knowledge  and 
a  fit  and  proper  person  to  practise  as  a  conveyancer  then  the  said  master 

Certificate.  shall  and  he  is  hereby  empowered  to  grant  a  certificate  to  such  applicant 

authorising  him  to  draw  fill  up  and  prepare  any  conveyance  will  deed  bond 
lease  or  agreement  for  a  lease  or  other  contract  whatsoever  of  or  relating 
to  any  estate  or  property  whether  real  or  personal  and  every  such  certificate 
shall  be  enrolled  in  the  office  of  the  registrar  of  the  Supreme  Court 
whereupon  such  applicant  shall  be  deemed  a  certificated  conveyancer  and 
entitled  to  practise  as  such  with  power  of  appeal  to  the  court  in  case  of 
refusal  of  such  certificate  by  the  master  as  aforesaid. 

T/ie   Sheriff. 

25'vic '^N^'is' 9  33  '^^-  I*^  ^'""'^1  be  lawful  for  the  Governor  with  the  advice  of  the 

aPringleoo.  '  Executive  Council  of  tlie  said  colony  from  time  to  time  to  appoint  a  sheriff 

for  the  Colony  of  Queensland  and  its  dependencies  Avho  shall  hold  office 
during  pleasure  that  such  sheriff  by  himself  or  his  officers  to  be  by  him 
appointed  and  duly  authorised  under  his  hand  and  seal  and  for  whose  acts 
he  shall  be  accountable  during  his  continuance  in  such  office  and  their 
employment  by  him  shall  execute  all  writs  summonses  rides  orders 
warrants  precepts  commands  and  process  of  the  said  court  which  may  be 

from 
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from  time  to  time  directed  to  him  and  shall  make  return  of  the  same  to  the  3i  Victobi^  N0.23. 
said  court  together  with  the  manner  of  the  execution  thereof  as  he  may  be 
thereby  required  and  shall  receive  and  detain  all  such  persons  as  shall  be 
committed  into  liis  custody  and  shall  discharge  such  persons  as  he  may  be 
by  law  enjoined. 

44.  It  shall  be  lawful  for  the  Governor  in  Council  of  the  said  Deputies  of  the 
colony  to  appoint  deputies  for  the  said  sheriiT  in  the  districts  in  which  „"^"''^/j  ^ 
circuits  of  the  said  court  are  to  be  held  which  deputies  shall  when  required  Governor.   ''' 

by  the  said  court  or  any  judge   thereof  by  any   writ  process  or  other  l^p^'  '^ebi ^  ''  ^*' 
proceeding  to  them  respectively  directed  or  in  any  other  manner  perform 
within  such   districts  all  such   acts  as    the    sheriif  would    be   bound  to 
perform  were  he  personally  present  and  acting  in  such  district. 

45.  It  shall  be  lawful  for  the  Governor  at  any  time  or  times  here- Governor  may  ap- 
after  as  he  sludl  see  fit  by  warrant  under  his  hand  and  seal  to  iiominate  ^y"*'^^-^™'^  j,"''"^- 
and  appoint  some  fit  and  proper  person  to  act  as  and  be  the  sherifi'  in  and  i  Pring  7w. 

for  every  or  any  such  circuit  district  and  the  sheriff  first  so  appointed  shall 
continue  in  ollice  until  lie  shall  be  re-appointed  or  another  person  shall  be 
appointed  in  his  stead  in  manner  next  hereinafter  mentioned  and  it  shall 
be  lawful  for  the  Governor  on  the  first  Monday  in  the  next  and  every 
succeeding  year  to  nominate  and  appoint  in  manner  aforesaid  the  same  or 
some  other  fit  and  proper  person  to  act  as  and  be  the  sheriif  for  every  or 
any  such  district  for  the  year  next  following  and  every  such  sherifi"  so  Continuance  of  eucu 
appointed  shall  as  soon  as  convenicMitly  may  be  take  before  one  of  the  ''^^""'^ '"  °^'^'^- 
judges  of  the  Supreme  Court  the  oath  of  allegiance  and  an  oath  faithfully 
to  execute  his  office  and  every  sheriif  appointed  as  last  aforesaid  shall 
continue  in  office  during  the  space  of  one  whole  year  then  next  following 
and  until  he  be  re-appointed  or  another  person  be  appointed  and  sworn  into 
office  in  his  stead  in  manner  aforesaid  and  if  the  sherifi'for  any  such  circuit 
district  shall  die  or  depart  from  the  said  colony  or  become  otherwise 
incapable  of  executing  the  duties  of  his  office  then  and  in  such  case  another 
person  shall  be  appointed  and  sworn  in  like  manner  and  such  person  shall  Powers  &.c.  of  such 
continue  in  office  for  the  remainder  of  the  year  and  until  he  be  re-appointed  eteriffs. 
or  another  person  be  appointed  and  sworn  into  office  in  his  stead  as  afore- 
said and  every  such  sheriff  during  the  time  of  his  continuance  in  office 
shall  in  and  for  the  district  for  which  he  shall  have  been  so  appointed  have 
and  execute  the  same  powers  and  duties  and  enjoy  the  same  privileges 
and  be  subject  to  the  same  liabilities  in  all  respects  as  by  Law  belong  to 
the  office  of  a  sheriff  and  the  powers  duties  privileges  and  liabilities  of  the 
fihcrifi'  of  Queensland  shall  within  such  district  cease  and  determine. 

46.  The  said  sherifi"  and  each  of  such  deputy  sherifts  respectively  SherifiTs  recogni- 
shall  give  security  to  Ilcr  JMajesty  Her  Heirs  and  Successors  by  bond  or  25"";"^  jr^  13  ,35 
recognizance  of  himself  and  two  responsible  sureties  or  otherwise  in  such  2  Pring  I601. 
reasonable  amount  as  may  be  fixed  by  the  Governor  in  Council  conditioned 

for  the  due  performance  by  such  slierilf  and  deputy  sheriffs  respectively 
of  the  duties  of  their  offices  and  for  the  payment  by  him  and  them  as  he 
and  they  may  be  respectively  directed  of  all  moneys  which  shall  come  to 
his  or  their  hands  respectively. 

47.  Whenever  the  said  court  or  any  judge  thereof  shall  direct  any  Power  to  appoint 

,.  .jii  .ii-zY-i  •  person  to  execute 

process  to  issue  against  the  said  sheriif  or  award  any  process  in  any  cause  process  where  sheriff 
matter  or  thing  wherein  the  said  sheriff  on  account  of  his  being  related  to  o"?';.' not »« «"<="'*• 
any  of  the  parties  thereto  or  by  reason  of  any  good  cause  of  challenge  3  ^ti^^g  leii. 
E  which 
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siVicTouM  No.  23.  which  Avonhl  be  allowed  against  any  shevift' in  England  ought  not  to 
execute  the  same  it  shall  be  lawful  for  the  said  court  or  for  any  judge 
thereof  to  appoint  some  other  fit  person  to  execute  the  same  and  whenever 
the  process  of  the  court  is  to  be  executed  at  a  distance  of  one  hundred  ■ 
miles  from  the  place  at  which  the  said  court  is  holden  the  said  sheriff  shall 
not  be  compelled  to  go  in  person  or  by  his  officers  to  execute  the  same  and 
it  shall  be  lawful  for  the  said  court  or  for  any  judge  thereof  upon  the 
application  of  any  person  or  party  in  the  cause  or  matter  to  order  that 
such  process  be  directed  to  some  fit  person  instead  of  to  the  said  sheriff 
and  executed  in  such  manner  and  under  such  terms  and  conditions  as  the 
said  court  or  judge  shall  deem  meet  and  in  any  such  case  the  said  sheriff 
shall  not  be  responsible  for  the  acts  or  defaults  of  the  person  named  in 
such  process  but  the  party  aggrieved  by  any  act  or  default  of  such  person 
shall  have  the  like  remedy  against  him  that  he  might  have  had  against 
the  said  sheriff  in  case  such  process  had  been  directed  to  the  said  sheriff 
and  the  act  or  default  been  committed  by  him  Provided  that  in  any  such 
case  all  fees  of  right  payable  to  the  sheriff  by  the  person  against  whom 
such  process  is  directed  shall  with  the  exception  of  those  for  registering 
the  warrant  and  returning  the  same  be  paid  to  the  person  on  Avhose 
behalf  such  process  was  issued. 
Sheriff  may  seU  48.  It  shall  be  lawful  for  the  said  sheriff  by  himself  or  his  deputy 

property  without      ^^  gg|i  ^j  auctiou  all  property  of  whatever  nature  which  may  be  taken  by 

taking  out  an  auc-     ,..•'  .  •ii,i-  ji  i  i-  it 

tioueer's  license.  him  in  cxecution  without  liaving  taken  out  an  auctioneer  s  ficense  any- 
25  Tie.  No_  13  s.  39.  ^\i[^,y  i^  ^uv  law  uow  iu  force  to  the  contrary  notwithstanding. 

2  PriTi*^  1602.  o  *'  ■  ^*'  o 

Sheriff"  m.ay  act  as  49.  It  shall  bc  lawful  for  the  Sheriff  of  Queensland  to  act  as  a 

justice  of  peace.        justicc  of  the  peacc  any  law  or  custom  to  the  contrary  notwithstanding. 
iWngifioa.   '  50.  If  any  debtor  in  execution  shall  escape  out  of  legal  custody 

Sheriff  not  liable  in  after  the  passiug  of  tliis  Act  the  sheriff  deputy  sheriff  bailiff  or  any  other 
debto-'ercape.'^'''^'  ^porsou  having  the  custody  of  such  debtor  shall  be  liable  only  to  any  action 
25  Tic.  No.  13  s.  46.  upon  the  case- for  damages  sustained  by  the  person  at  whose  suit  such 
2  Priiig  1603.  debtor  was  taken  or  imprisoned  and  shall   not  be  liable  to  any  action  of 

debt  in  consequence  of  such  escape. 
Deposit  for  expenses  51.  On  auy  wi'it  or  otlicr  process  being  left  with  th  sheriff  for 

'^'^.y^'"^''' ^^"^  "^®  execution  by  him  the  person  so  leaving  such  writ  or  other  process  as 
aforesaid  shall  if  required  deposit  with  the  sheriff  a  sufficient  sum  for  the 
payment  of  the  necessary  expenses  in  and  about  the  execution  of  the  writ 
or  other  process  and  if  any  dispute  should  arise  as  to  the  amount  to  bc 
deposited  as  aforesaid  a  reference  shall  be  made  to  the  registrar  of  the 
Supreme  Court  whose  decision  shall  be  final  unless  a  judge  shall  otherwise 
order. 

Totoer  to  Make  Rules  for  regulating  Pleading  and  Practice  and  Forms 

of  Process  and  the  Duties  of  Officers. 

Power  to  make  rules  52.  It  shall  bc  lawful  for  the    judgc  Or  judges  or  a  majority 

of  r™'^'i«'-  of  them  for  the  time  being  of  the  said  Svipreme  Court  of  Avhich  majority 

2  Pringi607.  the  Chief  Justicc  shall  be  one  to  make  such  rules  for  regulating  the  forms 

o^pT'*^'  ai^e^^  °'  ^^'  ^f  process  and  mode  of  pleading  in  the  said  court  and  for  the  practice  of 

the  same  in  all  its  various  departments  and  also  for  the  government  and 

conduct  of  the  ofQccrs  and  ministers  of  the  said  court  and  such  rules 

from  time  to  time  to  repeal  vary  and  alter  as  occasion  may  require, 

•vrhrn  i-uics shall taio  53.  Every    such    rule    cave    as   hereinafter   provided    fchall    take 

^?%*:   ■»-   ,„     ^„  eCTcct    liom    the    promulgation    thereof    by   the    said   court     Provided 

2o  Vic.  Jio.  13  s,  67.  1  o  J  ,1      , 

2  Priuf  iec7.  that 
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that  fill  the  rules  and   orders  for  rof^'ulating  the    process  pleading  and  3i  Vicronii  Xo.  23. 
practice  and  other  matters   iiereiiiheforc  enumerated  now  in  force   in   the 
said  Colony    of  Queensland    at   the   commencement   of   this    Act   shall 
continue  and  be  in  force  in  the  said  Supreme  Court  of  the  Colony  of 
Queensland   until   repialed   by  the  judges  of  the  Supreme   Court   or   a  27  vu-.  No.  iis.  35. 
majority  of  them  of  whom  the  Chief  Justice  shall  be  one  by  rules  made  by  ^  ^""s  ^is. 
virtue  of  the  provisions  hei'cin  contained  except  so  far  as  any   of  them 
may  be  inconsistent  with  or  repealed  by  the  provisions  of  this  Act. 

Adinission  of  Bco'vislers  and  Solicitors. 

54.  It  shall  be  lawful  for  the  judge  or  judges  or  such  majority  as  in  Aiimission  of 

the  section  last    but    one  preceding  mentioned' to  make  such   rules   f"i' on-i'^No^trss: 

regulating  the  admission  of  barristers  and  of  attorneys  solicitors  and  proctors  3  PrUig  318. 

to  practise  in   the  said  court  and  such  rules  to  repeal  vary  and  alter  as 

occasion  may  I'equire     Provided  that  every  such  rule  for  regulating  the  Rules  to  K- laid 

admission  of  barristers  and   of  attorneys    solicitors  and  proctors    -when '"''"'■'' ^''^^"""''• 

so    made    shall   be    sent    by    the    registrar    to    the    Colonial    Secretary 

of    the    said    colony   and    by   him    laid  before  the    Legislative  Council 

and  the   Legislative    Assembly   without   delay   and   it   shall   be   lawful 

for  the  said   Legislative  Council  or  Legislative  Assembly    at   any  time 

within  one  calendar  month  after  the  same  may  have  been  laid  1:)efore  such 

Legislative   Council  or  Legislative  Assembly   to  present  an  address  to 

the  Governor  of  the  said  colony  to  disallow  any  such  rule  who  if  he  thinks 

fit  shall  disallow  the  same  accordingly  and  if  after  having  been  so  laid 

before  the  said  Legislative  Council  or  Legislative  Assembly  for  such  time 

no   address  be  presented   such  rule  shall  be  published  in  the  Gazette  of 

the  said  colony. 

Costs. 

55.  The  judge  or  judges  or  a  majority  of  them  for  the  time  being  judges  to  make 

of  the  said  Supreme  Court  of  which  majority  the  Chief  Justice  shall  be  one  25  vit^No.  13  g.cs. 

shall  have  power  and  are  hereby  required  to  make   such  general  rules  as  2  Priug  iGos. 

he  or  they  shall  think  fit  for  regulating  and  diminishing  the  fees  to  be  fp^^g  gio.^*  '"  '^' 

allowed  attorneys  practising  in  the  said  court  cither  in  its  common  law 

equitable  ecclesiastical  matrimonial  or  insolvency  jurisdiction  and  also  to 

make  rules  and  regulations  for  the  taxation  of  attorneys'  bills  of  costs  in  any  Costs. 

of  its  jurisdictions  and  as  between  party  and  party  or  as  between  attorney 

and  client  specifying  the  several  items  to  be  allowed  and  the  amount  that 

is  to  be  allowed  on  taxation  for  such  item  and  from  time  to  time  to  make  gVri^' ^592" '' ^' 

and  establish  all  such  general  rules  and  orders  as  to  them  shall  seem  meet "    ""® 

for  fixing  the  amount  of  fees  and  costs  to  be  allowed  in  respect  of  all 

matters  at  any  time  pending  in  the  said  court  as  well  to  the  officers  and 

ministers  thereof  and  to  the  officers  and  ministers  of  the  several  circuit 

courts  as  to  the  several  practitioners  therein  respectively  and  as  to  the 

costs  of  appealing  from  a  sole  judge  to  the  court  and  the  giving  security 

for  the  same  and  all  or  any  of  such  rules  and  orders  from  time  to  time 

by  any  other  such  rules  or    orders    for    that    purpose    to  repeal    revoke 

vary  or  alter  as  circumstances  shall  appear  to  the  said  judges  to  require 

Provided  always  that  the  rules  and  regulations  so  made  altered  or  varied 

shall  not  take  effect  until  one  month  after  the  publication  thereof  in  the 

Gazette. 

56.  All  fees   poundage  perquisites  or   costs   of   whatever  nature  fccj  of  officers  of 
received  or  receivable   by  any  suclx  officer  of  the   said  courts  the  fees  ^^Jf^M^jJ/.'" 

properly 
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31  VicioKij;  No.  23.  properly  due   to  and  receivable  by  such  attorneys  solicitors  and  practi- 
tioners  excepted  under  and  by  virtue  of  any   such  rule  and  order  of  the 

l^F^t-y^th^  ^'  ^'    said  judges  shall  be  paid  to  Her  Majesty  Her  Heirs  and  Successors  for  the  . 
public  uses  of  the  said  colony  and  in  support  of  the  government  thereof 
and  shall  be  applied  in  such  manner  as  may  be  from  time  to  time  directed 
by  any  Act  and  in  no  other  manner. 

Commissioners  of  57.  The    enactment  of  the  section  last   preceding   shall    not    be 

Supreme  Court  may  (deemed  to  cxtcud  or  to  havo  extciuled  to  anv  commissioner  of  the  Supreme 

receive  fee?.  /~i,n.i-  ri>i'i  •"  t-  •      •  {• 

17  Vic.  No.  12  s.  1.    Court  for  taking  aflidavits  or  recognizances  or  to  any  commissioner  tor 
2  Pring  1593.  taking  acknowledgments  under  the  Act  for  the  registry  of  deeds  except 

in    respect    of    fees    received    by    any  salaried    oliicer    or    clerk    of   the 
Supreme  Court  for  anything  done  by  him  as  such  commissioner  during 
the  ordinary  office  hours. 
Power  to  award  costs.  58.  The  Supreme  Coiu't  shall  have  power  to  award  costs 'in  all 

cases  lawfully  brought  before  it  and  not  provided  for  otherwise  than  by 
this  section. 

Effect  of  Decrees  Rales  and  Orders. 

Decrees  rules  and  59.  All  dccreas  and  ordors   of  the  Supreme  Court  in  equity  and 

orders  to  have  effect  ^^1]  y\\\q^  and  ovdors  of  the  Said  court  at  common  law  or  in  its  ecclesi- 

23'*  vic!"NV  13  3. 62.  astical  or  matrimonial  jurisdiction  whereby  any  sum  of  money  or   any 

2  Pring  1606.  aoiU  chavgos  or  expenses   shall  be  payable  to  any  person  shall  have  the 

effect  of  judgment  at   law  and  such  person  shall  or  lawfully  may  have 

execution  thereon  for  the   moneys   so  payable  and   the    judges    of  the 

said  court  may  from  time  to  time  cause  writs   of  execution  to  be  framed 

accordingly   and  to  issue  as  they  shall  think  fit  and  all  such  writs   shall 

be  enforced    in  the  same  manner  as  writs  of  execution  are  in  ordinary 

cases. 

Change  of  Venue. 
Change  of  venue.  GO.  It.  shall  bc  lawful   for  the  said  co.iirt  at  any  stage  of  any 

25  Vic.  No.  13  s.  64.  proceedings  civil  or  criminal  depending  therein  or  in  any  circuit  court 
""^       '  whether  the  venue  be  by  law  local  or  not  to  order  that  the  venue  be 

changed  and  to  direct  that  the  trial  thereof  be  had  in  Brisbane  or  in  some 
particular  circuit  district  of  the  said  colony  in  such  cases  and  for  such 
reasons  as  the  justice  of  the  case  may  require  and  subject  to  such  condi- 
tions as  the  court  may  in  its  discretion  impose. 

Questions  of  Fact. 

Power  of  court  to  (Jl.  It  shall  be  lawful  for  the  court  or  a  judge  in  every  case  in 

direct  trial  of  feigned -whicli  the  cuds  of  justico  shall  appear  to  them  or  him  to  render  that 

25  Vic.  No.  13  s.  47.  uiodc  of  inquiry  expedient  whether  at  common  law  or  in  its  equitable 

2  Pring  1604.  insolvency    matrimonial    ecclesiastical    or    other  jurisdiction    to    direct 

the  trial  by  a  jury  of  any  feigned  issue  or  issues  and  for  that  purpose 

from  time  to  time  to  make  all  such  orders  and  issue  all  such  writs  and 

cause  all  such  proceedings  to  be  had  and  taken  from  time  to  time  as  the 

said  court  shall   think    necessary    and  upon   tlie    finding   of   such   jury 

(unless  a  new    trial  shall   for   any    sufficient   reason   in  that   behalf  be 

ordered)  to  give  such  decision  and  make   such  decree  or  pronounce  such 

judgment  in  the  cause  or  matter  pending  before  them  as  justice  shall  seem 

to  such  court  to  require. 

Feigned  issues  and  62.  Ill  all  cases  where  the   Supreme  Court  or  any  judge  thereof 

2rV[e'^No  14  3  48  '^'^^^  ^^  ^^  liereafter  sliall  be  authorised  to  direct  the  trial  of  any  feigned 

2  Pring  1604.  Issue  ov  the  Said  court  shall  iu  any  action  grant  a  new  trial  it  shall 

be 
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be  lawful  fur  the  said  cuuit  or  jiulgo  tu  iini)oso  such  couditious  on  the  3i  Victobm.  No. 23. 

parties  respectively  and  to  direct  such  admissions  to  bo  made  by  them  or 

either  of  Ihcin  for  the  jjurpose  of  any  such  trial  or  now  trial  and  (in  every 

case  of  now  trial)  to  grant  the  same  either  generally  or  on  some  particular 

point  or  points  only  as  to   such  court  or  judge  respectively   shall  seem 

meet  and  (upon  any  such  new  trial  as  aforesaid)  if  the  said  court  or  judge 

shall  think  meet  to  order  that  the  testimony  of  any  witnesses  examined 

at  the  former  trial  may  be  I'ead  from  the  judge's  notes  instead  of  any  such 

witnesses  being  again  examined  in  open  court  and  upon  any  such  feigned 

issue  as  aforesaid   to   permit  both   or  any  or  either  of  the  parties   to 

examine  on  oath  the  other  of  them  and  for  the  several  purposes  aforesaid 

to  make  all  such  orders  from  time  to  time  as  may  be  necessary. 

Poiuers  of  the   Court. 

03.  It  shall  be  lawful  for  the  judges  of  the  Supreme  Court  or  a  General   rules  may 
maiority  of  thom  of  whom  the  Chief  Justice  8haH"be  one  from  time  to  l''^,  """'"  ^^  ^^° 
time  to  make  all  such  general  rules  and  orders  for  the  effectual  execution  17  A'ic.  No. 21  s.  i7i. 
of  this  Act  and  of  the  intention  and  object  hereof  and  for  fixing  the  ^^o-^ts  j^^^'"^  yl^^-^,  ^g^ 
to  be  allowed  for  and  in  respect  of  the  matters  herein  contained  and  the  223. 
performance  thereof  and  for  apportioning  the  costs  of  issues  and  also  for  g^p^'^J- ^°g^*  *■**■ 
the  doing  of  anything  by  this  Act  prescribed  or  authorised  to  be  done 

as  in  their  judgment  shall  be  necessary  or  proper  Provided  that  nothing 
herein  contained  shall  be  construed  to  restrain  the  authority  or  limit  the 
jurisdiction  of  the  said  court  or  the  judges  thereof  to  make  rules  or  orders 
or  otherwise  to  regulate  and  dispose  of  the  business  therein. 

Commencement  and  Short  Title. 

04.  This  Act  shall  commence  on  the  thirty-first  day  of  December  Commencement  of 
one  thousand  eight  hundred  and   sixty-seven  and  may  be  referred  to  as  "*■'''• 

the  "  Supreme  Court  Act  of  1867."  '  Short  title. 


SCHEDULE. 

To  A.  B.  Esquire  sheriff  [or  to  C.  D.  keeper  of  II. M.  gaol]  at  in  tlio 

Colony  of  yuccnslaud. 
Whereas  E.  F.  is  detained  in  your  custody  under  the  warrant  of  I.  -J.  Esquire  J.P*27  vie.  No.  i*. 
upon  a  charsro  of  and  whereas  I  decline  to  file  any  information  against  th<^  section  28." 

said  E.  F.  for  the  said  offence  Now  therefore  in  pursuance  of  the  Supreme  Court  Act  of 
1807  I  authorise  you  forthwith  to  discharge  the  said  E.  F.  from  your  custody  upon  the 
said  warrant. 

Given  under  my  hand  this  day  of  a.d. 

A.  B.  Attorney-General. 


Au 
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31  vicTOEiE  No.  1.  An  Act  to   Consolidate  and  Amend  the   Laws 

relating  to  Mesne  Process  and  Process  of 
Execntion  and  to  the  Remedies  of  Plaintiffs 
in  Actions  at  Common  Law. 

[2QtJi  November,  1867. 

Preamble.  "IXTHEREAS  it  is  expedient  to  consolidate  and  amend  the  laws  relating 

^~  to  mesne  process  and  process  of  execution  and  to  the  remedies  of 
plaintiffs  at  common  law  Be  it  enacted  by  the  Queen's  Most 
Excellent  Majesty  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Legislative  Assembly  of  Queensland  in 
Parliament  assembled  and  by  the  authority  of  the  same  as  follows — 

TFi'it  of  Summons. 
_        1.1,.  1.  All  personal  actions  brought  in  the  Supreme  Court  Avhere 

Personal  actions  when    ,        ,    „       ,         ^.  .  ,.  ^,    ,  .,  -j^i-      j.i         •       •     i-    j^- 

defendant  resides  the  defendant  IS  residing  or  supposed  to  reside  withm  the  jurisdiction 
within  the  jurisdic-    f  ^|^       j  |  coiu't  shall  bc  commeuced  bv  writ  of  summons  in  the  form 

tionto  be  commenced  .  i-\   •       i  ^  ii  i 

by  writ  of  smnmons  coutaiued  lu  tho  sclicdule  to  this  Act  aunexcd  marked  number  one 
scheMe^"  ^  "^  *^'''  ^^"^  ^^  every  such  writ  and  copy  thereof  the  place  of  the  residence  or 
17  Vic.  No.  21  s.  2.  supposed  residence  of  the  party  defendant  or  wherein  the  defendant 
i5^&i6  v?c^c  76  =  2.  s^^^ll  ^^  or  shall  be  supposed  to  be  shall  be  mentioned  and  such  writ 
'  shall  be  issued  by  the  prothonotary  or  such  other  ofhoer  as  the  court 
shall  direct. 
No  form  or  cause  of  2.  It  shall  uot  be  iiccessary  to  mention  'any  form  or  cause  of 

action  to  be  men-  actiou  in  any  writ  of  summons  or  in  any  notice  of  writ  of  summons 
i7"vic."No."2i  s.  3.    issued  under  the  authority  of  this  Act. 

2  -P'i"!  19^1-  3.  Every  writ  of  summons  shall  contain  the  names  of  all  the 

Writ  to  sTate  names  defendants  and  shall  not  contain  the  name  or  names  of  any  defendant 
of  all  defendants  and  or  defendants  iu  morc  actions  than  one. 

17  vic^Na  2i'8°4;  4.  Evcry  writ  of  summons  shall  bear  date  on  the  day  on  which 

2  Pring  1612.  ^  the  samc  shall  be  issued  and  shall  be  tested  in  the  name  of  the  Chief 
Writ  to  be  datecf  on  Justicc  or  in  casc  of  a  vacaucy  of  such  office  then  in  the  name  of  a 

day   of   issuing    and  scnior  puisilC  judgC  of  the  COUl't. 
tested    in    name     of 

Chief  Justice  or  Indorsement, 

nvL^Nr'21  a.  5.  5.  Every  writ  of  summons  shall  be  indorsed  Avith  the  name 

2_Pring  1612.  aud  placc  of  abodc  of  the  attorney  actually  suing  out  the  same  and 

Writ^to^be  "indorsexi  "^^'^^11  tlic  attorney  actually  suing  out  any  writ  shall  sue  out  the  same 
with  name  and  abode  as  agciit  for  an  attoriicy  iu  the  country  the  name  and  place  of  abode 
memorandum  That  ^^  ^^^^^^  attomcy  iu  tlic  couutry  shall  also  be  indorsed  upon  the  said 
writ  has  been  sued  by  writ  aud  in  case  uo  attorney  shall  be  employed  to  issue  the  Avrit  then 
17" Vic"  No  '2iT"6  it  shall  be  indorsed  with  a  memorandum  expressing  that  the  same  has 
2  Priiig  1612.  ^  been  sued  out  by  the  plaintiff  in  person  mentioning  the  city  town  or 
15&16V1C.  C.76S.6  p^^.-gl^  and  also  the  name  of  the  hamlet  street  and  number  of  the 

house  of  such  plaintiff's  residence  if  any  such  there  be. 
Indorsement  of  debt  G-  Upou  the  Writ  and  copy  of  any  writ  served  for  the  payment 

and  costs  on  writ  and  of  auy  debt  tlic  amouiit  of  the  debt  shall  be  stated  and  the  amount  of 
inihnori"c'tharpro- Avhat  the  plaintiff's  attorney  claims  for  the  costs  of  such  writ  copy 

and 
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and  service  and  attendance  to  receive  debt  and  costs  and  it  shall  bo  si  Victobix  Xo.  4. 
further  stated  that  upon  jiayment  thereof  within  days  to  the  ^^^^^^  ~.'Z 

])laintifr  or  his   attorney  further  proceedings  uill  be   stayed   which  on"  p.fvment*wrth1n 
indorsement  shall  1)C  Avritten  or  printed  in  tlie  followin<r  form  or  to  ,-Tr-    x-"*"-!,';     » 

.,         ,.,  /,.       ,  *■  °  1(  Vie.  ^o.  21  9.  8. 

the  like  eflect —  2  I'rin- 1012. 

"  The  plaintiff  claims  £.  for  debt  ami  £  for  costs  and  ^^  *  ^''  ^"'-  ''■  ''^'-  ^■ 

"  if  the  amount  thereof  be  paid  to  the  plaintiff  or  to  his  attorney  within 
"  days  from   the   service  hereof  further  proceedings   will   be 

"  stayed" — 

But  the  defendant  shall  be  at  liberty  notwithstanding  such  payment 
to  have  the  costs  taxed  and  if  more  than  one-sixth  shall  be 
disallowed  the  plaintiflTs  attorney  shall  pay  the  costs  of  taxation. 

Disclosure  of  T  la  bit  Iff. 

7.  Every  attorney  whose  name  shall  1)e  indorsed  on  any  writ  Attomoy  on  demand 
issued  by  authority  of  this  Act  shall  on  demand  in  writing  made  by  ^rj/'^iss'ued  "b^'hu 
or  on  behalf  of  any  defendant  declare  forthwith  whether  such  writ  has  authoritv  and  to  do- 
been  issued  by  him  or  with  his  authority  or  privity  and  if  he  shall^'/'^^i'^if^^f  if  ^''r! 
answer  in  the  alhrmative  then  he  shall  also  in  case  the  court  or  a  judge  <icrcd. 

shall  so  order   and  direct  declare  in  Avriting  Avithin  a  time   to  be  l^p^i^.',  ifir2."^  ^"  ^' 
allowed  by  such  court  or  judge  the  ]n'ofession  occupation  or  quality  15&  16  Vio.  0. 76 
and   place   of  abode  of  the  plaintiff  on  jiain  of  l)eing  guilty  of  a°'^' 
contempt  of  the  court  from  which  such  Avrit  shall  appear  to  have  been 
issued  and  if  such  attorney  shall  declare  that  the  Avrit  was  not  issued  if  writ  issued  without 
by  him  or  with  his  authority  or  privity  all  proceedings  upon  the  same  proceedmg''s  "to^^be 
shall  be  stayed  and  no  further  proceedings  shall  be  taken  thereupon  staved. 
without  leave  of  the  court  or  a  judge. 

Concurrent   Writs. 

8.  The  plaintiff  in  any  su.ch  action  may  at  any  time  during  Concurrent  writs  may 
six  months  from  the  issuing  of  the  original  Avrit  of  summons  issue  one  \~  'viJ'^xo.  21  s.  9. 
or    more    concurrent  writ  or  writs    each  concurrent  writ    to  bear  2  Pring  1612. 
teste  of  the  same  day  as  the  original  writ  and  to  be  marked  by  the  l^g  ^'^  ^"^'  ''  '" 
prothonotary  with  the  word   "  concurrent  "  and  the  date  of  issuing 

the  concurrent  writ  Provided  that  such  concurrent  writ  or  writs 
shall  only  be  in  force  for  the  period  during  which  the  original  wi-it  in 
such  action  shall  be  in  force. 

9.  A  writ  for  service  within  the  jurisdiction  may  be  issued  and  Writs  for  service 
marked  as  a  concurrent  writ  with  one  for  service  out  of  the  S'luetton  mny'"bo 
jurisdiction  and  a  writ  for  service  out  of  the  jurisdiction  may  be  "concurrent  and  ci» 

issued  and  marked  as  a  concurrent  writ  with  one  for  service  witliin  ^^''YiV.  no.  21  b.  20. 
the  iurisdiction.  2  Prina  ifii  t. 

lieneical.  i.^f."'"""™ 

10.  No  original  writ  of  summons  shall  be  in  force  for  more  than  itcnewai  of  writs  of 
six  months  from  the  day  of  the  date  thereof  includino-  the  day  of  sucli  s"'""""' /«.  say*  ti'e 

•'  .  O  •'  slatule  of  limitation 

date  but  11  any  defendant  therein  named  shall  not  have  i)een  served  and  for  other  pur- 
therewith  the  original  or  concurrent  Avrit  of  summons  may  be  renewed  'j'!"  y';.  y^  21  9. 10 
at  any  time  before  its  expiration  for  six  months  from  the  date  of  such  2  i'rinf;'ii;i2. 
renewal  and  so  from  time  to  time  during  the  curroncy  of  tlie  renewed  l\^  ^'^  ^"^' '''  ^^ 
writ   by  being  marked  by  the  proper  officer  with  the  date  of  such 
renewal  upon  delivery  to  him  by  tlie  plaintiff  or  his  attorney  of  a 
prfpcipe  in  sucli  form  as  has  aforetime  been  required  to  lie  delivered 
upon  the  obtaining  of  an  alias  writ  and  a  writ  of  summons  so  renewed 

shall 
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31  VicTOEi^  No.  4.  shall  remain  in  force  and  he  available  to  prevent  tlie  operation  of  any 

statute  whereby  the  time  for  the  commencement  of  the  action  may 

be  limited  and  for  all  other  purposes  from,  the  date  of  the  issuing  of 

tlie  original  Avrit  of  summons. 

Production    of    re-  11.  The  productiou  of  a  writ  of  summons   purporting  to  be 

orcommencemcnt"of  ™^i"ked  as  aforesaid  by  the  proper  officer  showing  the  same  to  have 

action.  bccu  reucwed  according  to  this  Act  shall  be  sufficient  evidence  of  its 

"pHng  ?6i3^^  ''  ^^'  baving  been  so  renewed  and  of  the  commencement  of  the  action  as 

15  &  16  Vie.  c.  76    of  the  first  date  of  such  renewed  writ  for  all  purposes. 

iT^vic  No  21  s  28  ^2.  TTliere  any  writ  of  summons  in  any  such  action  shall  have 

2  Pring  1613.  bccn  issucd  before  and  shall  be  in  force  at  the  commencement  of  this 

^""T^'b  f"^-  T/'*    -^^^  such  -^vi'it  may  at  any   time  before    the  expiration   thereof  be 

Act.  renewed  under  the  provisions  of  and  in  the  manner  directed  by  this 

2'prin"T6i3^  ^'  ^^'  -^^^  ^^^"^  where  any  Avrit  issued  in  continuation  of  a  preceding  writ 

shall  be  in  force  and  unexpired  or  where  one  month  next  after  the 

expiration  thereof  shall  not  have  elapsed  at  the  commencement  of  this 

Act  such  continuing  Avrit  may  be  filed  in  the  office  of  the  court  within 

one  month  next  after  the  expu-ation  of  such  writ  or  within  twenty 

days  after  the  commencement  of  this  Act  and  the  original  writ  of 

summons  in  such  action  may  thereupon  but  within  the  same  period 

of  one  month  next  after  the  expiration  of  the  continuing  writ  or 

within  twenty  days  after  the  commencement  of  this  Act  be  renewed 

under  the  provisions  of  and  in  the  manner  directed  by  this  Act  and 

every  such  Avrit  shall  after  such  renewal  have  the  same  duration  and 

effect  for  all  purposes  and  shall  if  necessary  be  subsequently  renewed 

in  the  same  manner  as  if  it  had  originally  issued  under  the  authority 

of  this  Act. 

Service  of  Writ. 

Proceediugs     where  13-  The  servicc  of  the  writ  of  summons  wherever  it  may  be 

personal  service  can-  practicable  shall  bc  pcrsoual  but  where  reasonable  eflPorts  have  been 

not  be  effected.  t-hj  i^         iv     j.  i  •  j.  e  i.^ 

17  Vic.  No.  21  s.  15.  made  without  success  to  em:'ct  personal  service  a  true  copy  ol  the 
2  Pring  1613.  -^^j^.^^  jjjr^y  \^Q  igff,  ^i  tlie  defendant's  then  usual  place  of  abode  with 

s.  17.        "'^ ''        some  competent  person  there  then  residing  to  be  named  or  otherwise 

sufficiently  described  in  the  affidavit  of  service  hereinafter  mentioned. 
M  to  service  of  writ  14.  Evciy  sucli  wi'it  of  summous  issucd  against  a  corporation 

17  vTc^To''™!  s  14  aggregate  may  be  served  on  the  mayor  or  other  head  officer  or  on  the 
2  Pring  1613.  '  '  towu  clcrk  treasurer  clerk  or  secretary  of  such  corporation  and  every 
8^16  ^^  ^ '*''  "^  ''^  ^^'^'^^^  ""'^'^^  issued  against  the  inhabitants  of  any  place  may  be  served 

on  some  peace  officer  thereof. 
Indorsement  of  ser-  15.  The  pcrson  sei'viug  the  Writ  of  summons  shall  within  three 

17  Vic  'ncT^'^  '  13  *^^y^  after  such  service  indorse  on  the  writ  the  day  of  the  month  and 
2  Prijig  1613."  ■  week  of  the  service  thereof  otherwise  the  plaintiff  shall  not  be  at 
15  &  16  Vie.  c.  76    Hherty  in  case  of  non-appearance  to  proceed  under  this  Act  and  every 

affidavit  of  service  of  such  writ  shall  mention  the  day  on  which  such 

indorsement  was  made. 

Special  Indorsement. 

Special  indorscmcn  16.  Ill  all  cascs  wlicrc  the  defendant  resides  within  the  juris- 

of  the  particulars  of  dictioii  of  the  coui't  aud  the  claim  is  for  a  debt  or  liquidated  demand 

debts    or    liquidated  .  .,,  .,i,.j  j_         •    •  1.1. 

demands  may  be  lu  moucy  With  or  without  lutercst  arisiiig  upon  a  contract  express  or 
made  on  the  writ,      implied  as  for  Instancc  on  a  bill  of  exchange  promissory  note  or  cheque 

or 
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or  other  simple  contract  debt  or  on  a  bond  or  contract  under  seal  for  si  viciobu.  no.  t. 
payment  of  a  liquidated  amount  of  money  or  on  a  statute  where  the  ^^  ^.^  ^21  9  20 
sum  sought  to  be  recovered  is  a  fixed  sum  of  money  or  in  the  nature  2  PHng  leis. 
of  a  debt  or  on  a  guarantee  whether  under  seal  or  not  where  the  claim  ^^^  ^"  ^''''  *■  '"'' 
against  the  principal  is  in  respect  of  sucli  debt  or  liquidated  demand 
bill  cheque  or  note  the  plaint  ifl'  shall  be  at  liberty  to  make  upon  the 
writ  of  suimnons  and   copy  thereof  a   special   indorsement   of  the  Special     indonment 
particulars  of  his  claim  in  the  form  contained  in  tlie  said  schedule  lars'of  acmand"'''^" 
number  four  or  to  the  like  effect  and  Avhen  a  writ  of  summons  has 
been  indorsed  in  the  special  form  hereinbefore  mentioned  the  indorse- 
ment shall  Ijc  considered  as  particulars  of  demand  and  no  further  or 
other  particulars  of  demand  need  be  delivered  unless  ordered  by  the 
court  or  a  judge. 

17.  In  case  of  non-ap])earance  by  the  defendant  where  the  writ  Final  judgment  upon 
of  summons  is  indorsed  in  the  special  form  hereinbefore  proWded  it  Noised  m^defauit 'of 
shall  be  lawiul  for  the  plaintiff  on  filing  an  affidavit  of  due  service  of  appearance. 

the  Avrit  of  summons  in  accordance  with   tlie  provisions  of  this  Act  2Ving  1^15^^ ''  ^'' 

and  a  copy  of  such  -RTit  at  once  to  sign  final  judgment  in  the  form  i5&  16  Vic.  c.  76 

contained  in    the  schedule  number  five  for  any  sum  not  exceeding  °'  ^^' 

the  sum  indorsed  on  the  writ  together   -with  interest   at  the  rate 

specified  if  any  to  the  date  of  the  judgment  and  a  sum  for  costs  (to 

be  fixed  by  the  judges  of  the  said  Supreme  Court)  unless  the  plaintiff 

claim  more  than  such  fixed  sum  in  which  case  the  costs  shall  be  taxed 

in  the  ordinary  way  and  the  plaintiff  may  upon  such  judgment  issue 

execution  at  the  expiration  of  eight   days   from   the   last   day   for 

appearance  and-  not  before     Provided  always  that  it  shall  be  lawful 

for  the  court  or  a  judge  either  before  or  after  final  judgment  to  let  in 

the  defendant  to  defend  upon  an  application  supported  by  satisfactory 

affidavits  accounting  for  the  non-appearance  and  disclosing  a  defence 

upon  the  merits. 

18.  In  case  of  such  non-appearance  where  the  writ  of  summons  Judgment  for  non- 
is  not  indorsed  in  the  special  form  hereinbefore  provided  it  shall  and  may  t^X"L""not^ndTrI''d 
be  lawful  for  the  plain titi' on  filing  an  affidavit  of  due  service  of  the  writ  in  the  special  form. 
of  summons  in  accordance  with  the  provisions  of  this  Act  and  a  copy  2^pyi'^^  ^e\i^  °  ^*^ 
of  the  writ  of  summons  to  file  a  declaration  indorsed  with  a  notice  to  is  &  le  Vic.  c  76  ] 
plead  in  eight  days  and  to  sign  judgment  by  default  at  the  expiration  ^'  ^^' 

of  the  time  to  plead  so  indorsed  as  aforesaid  and  in  the  event  of  no 

jilea   being  delivered  where   the   cause  of  action  mentioned  in  the 

declaration  is  for  any  of  the  claims  which  might  have  been  inserted 

in  the  special   indorsement   on  the  writ  of  summons   hereinbefore 

provided  and  the  amount  claimed  is  indorsed  on  the  writ  of  summons 

the  judgment  shall  be  final  and  execution  may  issue  for  an  amount 

not  exceeding  the  amount  indorsed   on  the  Avrit  of  summons  Avitli 

interest  at  the  rate  specified  (if  any)  and  the  sum  fixed  by  the  judges 

for  costs  as  hereinbefore  mentioned  unless  the  plaintifi'  claim  more  in 

which  case  the  costs  shall  be  taxed  in  the  ordinary  way     Provided  Appearance  and  pro- 

always  that  in  such  case  the  plaintiff  shall  not  be  entitled  to  more  ^^^;"^;i,'^_'*"''''"'' °^ 

costs   than  if  he  had  made   such  s^^ecial   indorsement   and   signed 

judgment  upon  non-appearance. 

19.  In  any  action   brought  against  tAvo  or  more  defendants  Proceedings    wiier« 
where  the  m  rit  of  summons  is  indorsed  in  the  special  form  hereinbefore  ?"'•!  'T^  °^  '^^  ^°" 

•••  .  1     ,     fcndants  oppear  to  a 

provided 
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31  VicTOEM  No.  4.  provided  if  one  or  more  of  sucli  defendants  only  shall  appear  and 
writ  spTciaiiy  in-  anotlior  Or  othcrs  of  them  shall  not  appear  it  shall  and  may  be  lawful 
doi'sed.  ^  ^  for  the  i:)laintifif  to  sign  judgment  against  such  defend-ant  or  defendants 
2  Pr^g  leie"  '  "  only  as  shall  not  have  appeared  and  before  declaration  against  the 
other  defendant  or  defendants  to  issue  execution  thereupon  in  which 
case  he  shall  be  taken  to  have  abandoned  his  action  against  the 
defendant  or  defendants  who  shall  have  appeared  or  the  plaintiff  may 
before  issuing  such  execution  declare  against  such  defendant  or 
defendants  as  shall  have  appeared  stating  by  way  of  suggestion  the 
judgment  obtained  against  the  other  defendant  or  defendants  who  shall 
not  have  appeared  in  wliich  case  the  judgment  so  obtained  against 
the  defendant  or  defendants  who  shall  not  have  appeared  shall  operate 
and  take  effect  in  like  manner  as  a  judgment  by  default  obtained 
before  the  commencement  of  this  Act  a^'ainst  one'  or  more  of  the 
several  defendants  in  an  action  of  debt  before  the  commencement  of 
this  Act. 

Defendants  out  of  the  Jurisdiction  of  the  Court. 
As  to  actions  against  20.  In  casc  any  defendant  being  a  British  subject  is  residing 

British  subjects  re-  q^^^  Qf  \\^q  jurisdiction  of  tlic  Said  Siiprcme  Court  it  shall  be  lawful 
jurisdiction  of  Su-  for  thc  plaintiff  to  issue  a  writ  of  summons  in  the  form  contained  in 
irvfc^Nr*2i  s  16  ^^®  ^^'^^  schedule  number  two  which  writ  shall  bear  the  indorsement 
2  Pring  1613.  Contained  in  the  said  form  purporting  that  such  writ  is  for  service 

i5^&  16  Vie.  c.  76  Q^^  Qf  Y[\(i  jurisdiction  of  the  said  Supreme  Court  and  the  time  for 
appearance  by  the  defendant  to  such  writ  shall  be  regulated  by  the 
distance  from  Brisbane  of  the  place  where  the  defendant  is  residing 
and  it  shall  be  lawful  for  the  court  or  judge  upon  being  satisfied  by 
affidavit  that  there  is  a  cause  of  action  which  arose  within  the  juris- 
diction or  in  respect  of  the  breach  of  a  contract  made  within  the 
jurisdiction  and  that  the  writ  was  personally  served  uj»on  the  defendant 
or  that  reasonable  efforts  Avere  made  to  effect  personal  service  thereof 
upon  the  defendant  and  that  it  came  to  his  knoAvledge  and  either  that 
the  defendant  wilfully  neglects  to  appear  to  such  writ  or  that  he  is 
living  out  of  the  jurisdiction  of  the  said  court  in  order  to  defeat  and 
delay  his  creditors  to  direct  from  time  to  time  that  the  plaintiff  shall 
be  at  liberty  to  proceed  in  the  action  in  such  manner  and  subject  to 
such  conditions  as  to  such  court  or  judge  may  seem  fit  having  regard 
to  the  time  allowed  for  the  defendant  to  api^ear  being  reasonable  and 
to  the  other  circumstances  of  the  case  Provided  always  that  the 
plaintiff  shall  and  he  is  hereby  required  to  prove  the  amount  of  the 
debt  or  damages  claimed  by  him  in  such  action  either  before  a  jury 
upon  a  writ  of  inqviiry  or  Ijefore  the  registrar  of  the  said  Supreme 
Court  in  thc  manner  hereinafter  j)i"Ovided  according  to  the  nature  of 
the  case  as  such  court  or  judge  may  direct  and  the  making  such  proof 
shall  be  a  condition  precedent  to  his  obtaining  judgment. 
As  to  actions  against  21.  In  any  actiou  against  a  person  residing  out  of  thc  juris- 

foreigncrs     residing  dictiou  of  thc  Said  coui't  aud  uot  bciug  a  British  subject  the  like 

out  ofthe  lurisdiction  ,.  i       i    i  •       i_        ^?  -l-   i  i'j_-t        j_         i.      d 

of  Supreme  Court,    procecdings  may  be  taken  as  against  a  British  subject  resident  out  oi 
2V''''ff  1614^  '  ^^  jurisdiction  save  that  in  lieu  of  the  form  of  Avrit  of  summons  in 

15  &  16  Vic.  c.  76  8.  schedule   number  two  the    plaintiff  shall    issue  a  writ  of  summons 
^^-  according  to  the  form  contained  in  thc  said  schedule  number  three 

and  shall  in  manner  aforesaid  serve  a  notice  of  such  last-mentioned 

writ 
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■writ  upon  the  defenclaiit  therein  mentioned  Avhieh  notice  shall  he  in  3i  VictoeijsNo.  i. 

the  Ibnu  contained  in  the  said  schedide  also  marked  numher  three 

and  such  service  shall  be  of  the  same  force  and  effect  as  the  service 

of  tlio  writ  of  summons  in  any  action  ag-ainst  a  British  sul)ject  resident 

abroad  and  l)y  leave  of  the  court  or  a  judge  upon  their  or  his  being 

satisfied  by  affidavit  as  aforesaid  the  like  proceedings  may  be  had  and 

taken  thereupon. 

Effect  of  Writ. 

22.  All  such  proceedings  as  are  mentioned  in  any  Avrit  or  Proceedings  men- 
notice  issued  under  this  Act  shall  and  may  be  had  and  taken  in  default  ^'°t1°p  ^"  bo"'i,°d 
of  a  defendant's  appearance.  and  taken. 

^  17  Vic.  Xo.  21  s.  28. 

Sunday.  2  Pring  leie. 

23.  Any  A\Tit  of  capias  ad  respondendum  or  of  capias  ad  satis-  'Writs  wiien  executed 
faciendum  issued  or  to  be  issued  out   of  the  Supreme  Court  shall  and  Jg  y^.'''no.  12. 
may  respectively  be  lawfully  executed  upon  a  Sunday  in  like  manner  in  1  Pring  40. 

all  respects  as  the  same  respectively  may  now  be  executed  upon  any 
other  day  any  law  statute  or  usage  to  the  contrary  in  anywise  notwith- 
standing. 

Affidavits  sworn  before  a  Consul. 

24.  Any  affidavit  for  the  purpose  of  enabling  the  court  or  a  Affidavits  in  certain 
judge  to  direct  proceedings  to  be  taken  against  a  defendant  I'^siding  ^*f^Jg™°^^^y,^"°™ 
out  of  the  jurisdiction  of  the  said  court  may  be  sworn  before  any  17  vic.  No.  2is.  21. 
consul-general  consul  vice-consul  or  consular  agent  for  the  time  being  ^5^^'"! yje^'c.  70 s 
appointed  by  Her  Majesty  at  any  foreign  port  or  place  and  every  23. 

affidavit  so  sworn  by  virtue  of  this  Act  may  be  used  and  shall  be 
admitted  in  evidence  saving  all  just  exceptions  provided  it  be  signed 
bv  such  consul-general  consul  vice-consul  or  consular  agent  and  it 
shall  be  taken  to  be  so  signed  if  it  purport  to  be  so  signed  without 
proof  of  the  official  character  and  signature  of  the  person  appearing 
to  have  signed  the  same  Provided  always  that  if  any  person  shall 
forge  the  signature  of  any  such  affidavit  or  shall  use  or  tender  in 
evidence  any  such  affidavit  with  a  false  or  counterfeit  signature  thereto 
knowing  the  same  to  be  false  or  counterfeit  he  shall  be  guilty  of  felony 
and  shall  ujjon  conviction  be  liable  at  the  discretion  of  the  court  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  years 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years  nor  less 
than  one  year  with  hard  lal)or  and  every  person  Avho  shall  be  charged 
with  committing  any  felony  under  this  Act  may  be  dealt  with  indicted 
tried  and  if  convicted  sentenced  and  his  offence  may  be  laid  and 
charged  to  have  been  committed  in  the  place  in  wliich  he  shall  be 
apprehended  or  be  in  custody  and  every  accessory  before  or  after  the 
fact  to  any  such  offence  may  be  dealt  with  indicted  tried  and  if 
convicted  sentenced  and  his  olfcncc  may  be  laid  and  charged  to  have 
been  committed  in  any  place  in  which  the  principal  offender  may  be 
tried  Provided  also  that  if  any  person  shall  wilfully  and  corruptly 
make  a  false  affidavit  before  such  consul-general  consul  vice-consul  or 
consular  agent  every  person  so  offending  shall  be  deemed  guilty  of 
perjury  in  like  manner  as  if  such  false  affidavit  had  been  made  in 
Queensland  bel'ore  competent  autliority  and  shall  and  may  be  dealt 
with  indicted  tried  and  if  convicted  sentenced  and  his  offence  mav  be 

laid 
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31  TicTOEiJE  No.  4.  laid  and  chavged  to  have  beeu  committed  in  any  place  in  which  he 
shall  be  apprehended  or  l)e  in  custody  as  if  his  offence  had  been 
actually  committed  in  that  place. 

Amendment. 
Omission   to   insert  25.  If  the  plaintiff  or  his  attorney  shall  omit  to  insert  in  or 

or  indorse  matters  in  indorsc  ou  any  Writ  or  copy  thereof  any  of  the  matters  required  by 
nuiufy  it""''  "°'  *°  this  Act  to  be  inserted  therein  or  indorsed  thereon  such  writ  or  copy 

17  Vic.  No.  21 8.  18.  thereof  shall  not  on  that  account  bo  held  void  but  it  may  be  set  aside 
i5^&il  me.  76  as  irregular  or  amended  upon  application  to  be  made  to  the  court  or 
9-  20.  to  a  judge  and  such  amendment  may  lie  made  upon  anyap})lication  to  set 

aside  the  writ  uj)on  such  terms  as  to  the  court  or  judge  may  seem  fit. 
Substitution  by  mis-  26.  If  either  of  the  forms  of  writ  of  summons  contained  in  the 

take  or  inadrertcnce  gaid  scliedulc  marked  rcspcctively  numbers  one  two  and  three  shall 
forTnothermay'^beby  mistake  or  inadvertence  be  substituted  for  any  other  of  them  such 
amended  by  j'ndge  xuistakc  Or  inadvertcnce  shall  not  be  an  objection  to  the  writ  or  any 
nvi"!  Nail's^"  lo!  other  proceeding  in  such  action  but  the  writ  may  upon  an  f.r  ^jro'/e 
2  Pring  1614.  ^  application  to  a  judge  whether  before  or  after  any  application  to  set 
B.  21.       "  '^  '      aside  such  writ  or  any  proceeding"  thereon  and  whether  the  same  or 

notice  thereof  shall  have  been  served  or  not  be  amended  by  such  judge 

with  or  without  costs. 

Who  to  he  deemed  Absent  Defendants. 
If  defendant  shall  be  27.  The  provisioiis  of  tlic  eighteen  sections  next  succeeding 

absent  at  the  com-  shall  apply  to  any  defendant  who  shall  be  absent  from  the  colony  at 
foreigTattachmeut  the  time  of  proceeding  thereunder  notwithstanding  that  he  may  have 
proceedingstobesufli- been  witliiu  tlic  colouy  at  the  time  of  issuing  the  writ  of  summons 

18  vie.  No.  6  s.  3.  agaiust  him  Providecl  that  it  shall  appear  by  affidavit  that  reasonable 
1  Pring  9.  efforts  were  made  and  with  due  diligence  to  serve  such  summons  on 

him  but  without  effect  Provided  that  at  any  time  din-iug  such  pro- 
ceedings a  judge  may  require  proof  to  his  satisfaction  that  the  iilaintifF 
has  no  sufficient  remedy  under  the  remaining  sections  of  this  Act  and 
in  default  thereof  may  stay  proceedings  or  make  such  order  as  to  him 
may  seem  just. 
The  term  "absence.  '  28.  Abscuce  from  the  Said  colony  or  its  dependencies  shall  for 

4  Vic.  No.  6  8. 24.  the  purposes  of  the  seventeen  sections  next  succeeding  be  taken  to 
1  Prmg  8.  mean  absence  for  the  time  being  whether  the  party  shall  ever  have 

been  within  the  said  colony  or  its  dependencies  or  not. 
Proceedings  against  Absent  Defendants. 
defendant  ^^-  ^^  every  actioii  at  law  which  shall  hereafter  be  commenced 

4  Vic.  No.  6  8.  2.  in  the  Supreme  Court  wherein  it  shall  appear  by  an  indorsement 
\i\lctio  6  s  2  i^ipon  the  Avrit  of  summons  made  by  the  officer  or  person  and  by  an 
1  Pring  9.  affidavit  of  such  officer  or  person  who  shall  be  charged  or  entrusted 

with  the  service  thereof  upon  any  defendant  in  such  action  to  the 
effect  that  he  has  made  diligent  search  for  such  defendant  and  has 
Absent  defendant  ^^^''^  iiuable  to  find  him  if  ail  affidavit  shall  be  filed  on  behalf  of  the 
plaintiff  (in  addition  to  a  full  affidavit  of  the  cause  of  action)  that  such 
cause  of  action  arose  within  the  said  colony  or  its  dependencies  and 
that  to  the  best  of  the  deponent's  belief  such  defendant  does  not  reside 
within  the  said  colony  or  its  dependencies  and  is  to  the  best  of  the 
deponent's  belief  possessed  of  or  entitled  to  or  otherwise  beneficially 
interested  in  any  lands  moneys  securities  for  money  chattels  or  other 

property 
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property  in  the  custody  or  under  the  control  of  any  person  or  persons  3i  Victoeib  no.  i. 

in  the  said  coh)ny  or  its  depcMidcueies   (to  he  named  in  such  nlfidavit)  

or  that  any  such  person  or  persons  is  or  are  indel)ted  to  such  (U't'endanl 
the  plaiutill'  may  proceed  aijainst  such  defendant  l)y  process  of  foreign 
attachment  in  the  manner  hereinafter  directed  Provided  that  hy  leav(; 
of  a  judge  (where  it  shall  appear  that  plaintilf  may  sustain  injury  hy 
the  delay)  such  affidavit  may  be  tiled  before  the  retui-n  of  such  writ  of 
summons. 

30.  At   any   time   after  the  tiling  of  such  indorsement   and  Fom  of  atiacimient 
affidavits  as  aforesaid  a  writ  of  foreign  attachment  may  be  issued  at  4"Yie''No'Tr'3 
the  plaintilf's  instance  as  of  course  and  every  such  writ  shall  be  in  i  Pring  2. 

sucli  form  as  the  Siii)rcme  Court  shall  prescribe  and  be  returnaljle 
into  the  said  court  either  in  term  or  in  vacation  on  some  day  not  less 
than  fourteen  days  nor  more  than  sixty  days  next  after  the  date 
thereof  and  sliall  be  served  upon  the  several  garnishees  or  persons 
therein  named  in  whose  hands  it  is  intended  thereliy  to  attach  any 
such  lands  moneys  chattels  2)ropertyor  debts  by  delivering  a  C02)y  there- 
of to  each  such  garnisliee  personally  or  by  leaving  the  same  at  his  or 
her  then  or  last  usual  place  of  abode  Provided  always  that  tinal  Proviso  as  to  proof 
iudgment  shall  in  no  case  l)e  signed  in  any  such  action  until  an  entry  ^''e™  cai'se  of  action 
shall  have  been  made  on  the  record  of  the  issue  of  such  writ  of 
attachment  Avith  a  suggestion  of  the  fact  that  tlie  cause  or  causes  of 
action  so  arose  as  aforesaid  and  in  case  it  shall  at  any  time  aj^pear 
that  the  cause  of  action  did  not  arise  within  the  said  colony  or  its 
dependencies  the  attachment  shall  be  forthwith  dissolved  Avith  costs 
to  be  paid  by  the  plaintiff  to  such  parties  and  in  such  manner  as  the 
court  or  any  judge  thereof  shall  direct. 

31.  AVithiu  foiiri  ecu  davs  next  after  anv  such  Avrit  of  attachment  PiaintiQ'  to  enter  into 
shall  have  issued  as  aforesaid  the  plaintiff  at  whose  suit  the  same  shall  4.  Yie*^  No.Ts^'m '"' 
have  been  issued  or  if  absent  some  person  on  his  behalf  shall  before  1  Prfng  4. 

the  prothonotary  registrar  or  some  commissioner  of  the  Supreme 
Court  enter  into  a  l)ond  Avith  tAvo  sufficient  sureties  to  be  approved 
of  by  such  prothonotary  registrar  or  commissioner  acknowledging 
himself  and  themsclA'Cs  to  be  indel)ted  to  tlie  defendant  against  Avhom 
such  attachment  shall  liaA'e  so  issued  in  such  sum  as  one  of  the  judges 
shall  think  tit  to  order  conditioned  amongst  other  things  to  repay  all 
such  sums  as  the  said  plaintilf  shall  recoA'cr  in  the  action  in  case  the 
judgment  therein  shall  l)e  thereafter  vacated  reversed  or  altered 
together  with  all  costs  sustained  bv  the  defendant  Avliich  said  bond 
and  condition  shall  be  in  such  form  as  the  said  court  shall  prescribe 
and  in  case  of  any  breach  or  alleged  breach  of  sucli  condition  the 
defendant  sliall  be  at  liberty  to  sue  the  parties  to  such  bond  thereon  at 
any  time  and  if  such  bond  be  not  so  entered  into  as  aforesaid  the 
attachment  shall  l)e  ipso  facto  dissolved. 

32.  At  anv  time  after  such  bond  shall  have  been  so  entered  After  judgment  plain- 
into  and  after  final  iud-ment  in  favor  of  the  plaintiff  shall  have  been ''"".'"^y '""«/*" 

»'         '^  -*■  ,  ,         facias. 

obtained  it  shall  be  lawful  for  him  to  cause  a  Avrit  or  writs  of //fvi  4  \-ic.  No.  es.  11. 
facias  upon  such  judgment  to  be  from  time  to  time  issued  as  in  any  ^  ^""s  *■ 
ordinary  case  for  the  amount  of  the  debt  or  damages  and  costs  thereby 
recovered  and  to  cause  to  be  taken  in  execution  under  any  such  Avrit 
(as  against  any  defendant  avLosc  property  shall  have  been  so  attached 

as 
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31  VicTOEiJ.  No.  i.  as  aforesaid)   not  only  all  or  any  part  of  the  lauds  goods  moneys  and 
other  i^roperty  so  attached  and  which  shall  then  continue  subject  to 
such  attachment  as  aforesaid  in  whose  hands  soever  the  same  property 
shall  then  be  (and whatever  may  be  the  nature  of  such  property  whether 
ordinarily  liable  tobe  takenin  execution  or  not  and  although  the  same  or 
part  thereof  may  be  of  the  nature  of  a  chose  inaction)  but  also  by  leave 
of  a  judge  any  other  real  or  personal  property  of  the  defendant  Avhich 
the  said  plaintiff  shall  then  be  able  to  find  and  to  receive  any  such 
goods  moneys  or  property  in  satisfaction  or  part  satisfaction  of  such 
debt  or  damages  and  costs  at  an  amount  to  be  fixed  by  the  sheriff  or 
to  cause  all  such  jsroperty    (except   as  next  mentioned)  to  be  sold 
CompeUing  payment  uuder  such  Writ  or  writs  as  in  ordinary  cases     Provided  that  with 
dlnt^under'att'ach-'^"  rcspect  to  any  such  debt  or  other  chose  in  action  as  aforesaid  no  sale 
ment.  Or  otlicr  disposition  thereof  shall  take  place  except  by  order  of  the 

court  or  one  of  the  judges  thereof  and  upon  the  application  of  the 
plaintiff  it  shall  be  lawful  for  the  said  court  or  any  judge  thereof  at 
any  time  in  a  summary  manner  to  authorise  an  action  for  the  amount 
of  any  such  debt  to  be  brought  in  the  name  of  the  creditor  being  such 
defendant  as  aforesaid  or  to  cause  the  debtor  to  be  summoned  to 
attend  such  cou.rt  or  judge  to  show  cause  why  he  should  not  forthwith 
pay  the  amount  of  such  debt  to  such  plaintiff  and  if  no  sufficient  cause 
be  shown  to  order  such  payment  accordingly  and  to  enforce  such  order 
together  with  all  costs  attending  the  same  by  an  attachment  for  a 
contempt  as  in  other  cases  Provided  that  where  such  leave  of  a  judge 
shall  not  have  been  obtained  the  writ  oi  fieri  facias  shall  be  sj)ecial  and 
limited  to  the  j)roperty  so  attached  or  to  part  thereof. 

Proceeding   in  the  Action. 
After  attachment  re-  33.  At   any  time  after  the  return   day  of  any   such  writ  of 

*  roceed  Fnlife  fctTolf  i^ttachmcnt  it  shall  be  lawful  for  the  plaintiff  to  proceed  in  the  action 
Tvic.  No.'6.''V°a  as  if  the  defendant  against  whom  the  same  shall  have  so  issued  resided 
1  Pring  4.  ^  Brisbane  in  the  colony  aforesaid  and  had  appeared  to  such  action 

in  person  Provided  that  such  bond  as  is  hereinafter  in  that  behalf 
prescribed  shall  have  been  first  duly  entered  into. 

Advertisement, 

PubUc  notice  to  bo  34.  In  addition  to  service  of  the  writ  of  foreign  attaciunent  the 

4 ""'    No    c  3  4  plfiiiitiff  shall  also  cause  a  notice  of  the  issue  of  such  writ  signed  by 

1  Pring  2.  him  or  his  attorney  to  be  published  in  the  Gazette  and  not  less  than 

twice  in  one  other  Brisbane  newspaper  and  if  the  defendant  or  any 

garnishee  shall  reside  within  any  other  electoral  district  than  Brisbane 

then  not  less  than  twice  also  in   some  newspaper  published  Avithin 

such   district  or  nearest  thereto  if  none  be  pviblished  within  it  and 

every  such  notice  shall  be  in  such  form  as  the  court  shall  direct  and 

the  last  of  such  publications  thereof  shall  be  one  week  at  the  least 

before   the   day  on   which  the  writ   of  attachment   shall   be  made 

returnable. 

The  Garnishees. 
Proper'v  and  joi.is  35.  From  the  time  of  the  service  of  such  Avrit  upon   any  such 

EiTachm^rslrvcd"'''  garuishce  or  person' as  aforesaid  all  and  singular  the  lands  and  other 
4  Vic.  No.  6  8.  5.  hereditaments  moneys  and  chattels  bills  bonds  and  other  property  of 
iPrwga.  whatsoever  nature  in  the  custody  or  under  the  control  of  such 

garnishee 
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garnishee  then  belonging  to  the  defendant  against  whom  sueh  writ  31  Victobij;  no.  4. 

issued  or  to  or  in  wliich  such  defendant  sliall  then  l)e  h^gally    or  

equitably  entitled  or  otherwise  beuelieially  interested  (and  whether 
solely  or  jointly  with  any  person  or  persons)  and  all  debts  of  every 
kind  tlien  due  by  any  sucli  garnishee  to  such  defendant  although  the 
same  or  part  thereof  may  be  payable  only  at  a  future  day  shall  to  the 
extent  of  sueh  defendant's  right  title  and  interest  therein  respectively 
be  attached  in  the  hands  of  such  garnishee  and  (subject  to  any  bona 
fide  prior  claims  or  liens  thereon)  be  liable  to  the  satisfaction  of  the 
particular  demand  or  cause  of  action  of  Avhich  he  or  she  shall  by  the 
said  writ  have  had  notice  and  if  any  such  garnishee  or  person  Avithout 
the  leave  of  the  court  or  one  of  the  judges  shall  at  any  time  after  such 
service  and  before  the  said  attachment  shall  be  dissolved  sell  or  other- 
wise knowingly  dispose  of  or  part  with  any  such  property  or  pay  over 
any  such  debt  or  any  part  thereof  excepting  only  to  or  to  the  use  of 
the  plaintiff  in  such  Avrit  he  or  she  shall  uj)on  the  application  in  a 
summary  way  of  such  plaintitf  to  the  court  or  any  judge  thereof  and 
on  proof  of  the  facts  pay  such  damages  to  the  plaintiff  as  such  court 
or  judge  shall  in  that  behalf  think  fit  to  order. 

36.  Upon  the  return  of  every  such  writ  of  attachment  as  afore-  inquiry  as  to  pro- 
said  or  as  soon  after  as  conveniently  may  be  and  upon  such  other  \^^^^l  ^  gai-msheo's 
day  or  days  of  adjournment  if  any  as  shall  in  that  behalf  be  directed  i  Vic.  No.  6  o.  6. 
the  said  court  or  one  of  the  judges  thereof  shall  proceed  to  inquire  ^  ^'"'"^  ^" 
and  determine  Avhcther  in  fact  the  plaintiff's  cause  of  action  arose 
within  the  said  colony  or  its  dependencies  and  if  so  then  what  lands 
moneys  chattels  and  other  property  as  aforesaid  (sufficient  or  not 
more  than  sufficient  to  satisfy  the  plaintiff's  cause  of  action  together 
with  his  costs  of  suit)  then  are  or  were  at  the  time  of  the  service  of 
the  said  writ  in  the  custody  or  under  the  control  of  any  such 
garnishee  or  person  as  aforesaid  belonging  to  the  defendant  or  to  or 
in  which  he  was  at  that  time  entitled  or  interested  as  aforesaid  and 
what  debts  were  then  due  to  such  defendant  from  any  such  garnishee 
or  person  and  the  particulars  thereof  and  whether  such  lands  moneys 
and  other  i)roperty  and  debts  or  any  part  or  parts  thereof  are  or  can 
be  made  available  for  the  purpose  of  making  such  satisfaction  as 
aforesaid  and  to  what  amount  respectively  and  for  the  purposes  of 
such  inquiry  and  determination  it  shall  be  lawful  for  the  said  court 
or  judge  in  a  simimary  way  to  permit  the  said  plaintiff  to  examine 
(before  the  said  court  or  a  judge  or  before  a  commissioner  of  the 
said  court)  cicu  voce  upon  oath  every  such  garnishee  or  person 
together  with  such  witnesses  (if  any)  as  the  said  court  or  judge 
may  think  proper  to  be  so  examined  and  for  that  piu'pose  to 
make  such  orders  and  issue  such  summonses  to  the  several 
garnisliees  and  to  any  witness  or  Avituesses  as  may  in  that  behalf 
be  deemed  expedient  and  any  such  garnishee  or  person  as  aforesaid  Attendance  of  parties, 
or  Avituess  Avho  shall  refuse  or  neglect  to  attend  according  to  the 
exigency  of  any  such  Avrit  of  attachment  or  to  obey  any  such  order 
or  summons  or  shall  refuse  to  be  so  examined  shall  be  liable  to  be 
summarily  proceeded  against  as  in  cases  of  contempt  of  court  and 
to  be  i)unished  accordingly  Provided  ahA'ays  that  in  any  case  Avhere 
it  shall  under  the  cii'cumstauces  appear  to  be  reasonable  or  just  so  to 

do 
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Disposal  of  good^  Su 
by  leave  of  court. 
4  Vie.   No.   6  a.  7. 
1  Prins  3. 


31  ViccoEi^  No.  4.  do  it  shall  be  lawful  for  the  court  ov  any  judge  to  dispense  Avith  the 
attendance  of  any  such  garnishee  upon  his  submitting  to  be  examined 
ujion  oath  before  a  commissioner  of  the  court  or  upon  such  other 
terms  as  such  court  or  judge  shall  impose  and  where  any  such 
garnishee  shall  attend  in  obedience  to  any  such  writ  or  summons  it 
shall  be  lawful  for  the  court  or  sitting  judge  to  award  him  the 
reasonable  expenses  of  such  attendance  to  be  paid  by  the  plaintitf. 

37.  If  any  such  garnishee  or  person  in  whose  hands  any  such 
lands  goods  or  projierty  as  aforesaid  shall  have  been  so  attached  shall 
be  desirous  of  disposing  of  the  same  or  any  part  thereof  or  of  receiving 
or  paying  (as  the  case  may  be)  the  amount  of  any  bill  bond  or  debt 
or  other  chose  in  action  or  any  part  thereof  pending  such  attachment 
and  shall  apj)ly  for  that  purpose  to  the  court  or  to  one  of  the  judges 
it  shall  be  lawful  for  the  said  court  or  judge  (due  notice  having  been 
given  to  the  plaintiff  of  such  intended  application)  to  authorise  such 
garnishee  or  person  to  sell  or  dispose  of  any  such  property  or  to 
receive  or  pay  any  su.ch  amount  and  the  proceeds  of  such  sale  or 
disposal  or  the  amount  so  received  or  paid  (as  the  case  may  be)  shall 
be  thereafter  held  by  such  garnishee  or  person  or  be  paid  into  court 
or  invested  or  otherwise  be  detained  or  appropriated  subject  to  such 
attachment  as  aforesaid  or  otherwise  for  the  satisfaction  of  the 
plaintiff  as  such  court  or  judge  shall  think  fit  to  order. 
Court  to  detei-mino  38.  So  soou  as  upou  auy  sucli  examination  or  inquiry  as  afore- 

Ton'tinur'sub^jcr  to  ^^^^  ^^  sliall  be  a,scertained  by  the  court  or  sitting  judge  what  lands 
attachment.  uioueys  Or  otlicr  sucli  property  and  debts  as  aforesaid  can  (consistently 

4  Vie.  No.  6  8.  9.  ^yiti;^  cxistiug  liens  or  prior  claims  thereon  to  be  determined  l)y  the 
said  coui't  or  judge)  be  made  available  for  the  purpose  of  making 
satisfaction  to  the  plaintiff  as  aforesaid  the  said  court  or  judge  shall 
forthwith  order  the  same  (or  such  part  or  pai'ts  thereof  respectively 
as  such  court  or  judge  shall  think  j)roper  in  that  behalf)  to  be 
thenceforward  holden  for  that  purpose  and  to  continue  subject 
to  such  attachment  accordingly  or  to  be  sold  or  otherwise 
disposed  of  if  such  court  or  judge  shall  think  fit  and  the 
proceeds  or  (in  case  of  debts  then  payable)  the  amount  of 
such  debts  to  be  paid  into  the  hands  of  some  officer  of  the  court 
subject  to  such  attachment  as  the  said  court  or  judge  may  order  and 
with  respect  to  all  and  singular  the  lands  moneys  and  other  iirojierty 
debts  and  other  choses  in  action  to  which  no  such  order  as  aforesaid 
shall  be  intended  to  apply  or  as  to  which  no  such  order  can  be  made 
it  shall  be  lawful  for  the  said  court  or  any  of  the  judges  at  any  time 
to  direct  that  the  said  attachment  shall  be  dissolved  Provided  always 
that  where  more  than  one  -writ  of  attachment  shall  have  issued 
against  the  same  garnishee  or  person  or  the  same  property  shall 
have  been  attached  at  the  suit  of  more  than  one  plaintiff  it  shall  be 
lawful  for  the  said  court  or  any  judge  to  award  and  determine  how 
much  and  Avliat  parts  of  the  ]n'operty  so  attached  or  to  what  amount 
in  value  thereof  shall  be  retained  or  holden  under  each  of  such  writs 
or  be  paid  into  court  or  disposed  of  (as  the  case  may  be)  for  the 
separate  benefit  of  each  iDlaintiff  and  as  to  writs  lodged  Avith  the 
sheriff  on  the  same  day  the  plaintifl's  therein  shall  be  entitled  to 
satisfaction  pari  passu  but  if  any  of  such  writs  shall  have  been  lodged 

with 
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Proviso  as  to  any 
second  writ. 
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Avitli  the  sheriff  on  different  days  the  plaintiffs  shall  be  entitled  'to  3i  Victobije  no.  4. 

satisfaction  respectively  according  to  the  priority  of  each   in  such 

lodgment. 

39.  The  property  of  any  such  absent  dclendajit  as  aforesaid  Property  in  posses- 
mav  under  tlio  i)rovisioiis  of  this  Act  be  attached  and  taken  in  the  r"."^""^""'^"''"" 

*■'  -*■  dant  or  wile. 

custody  or  power  of  the  defendant's  wife  or  of  any  co-defendant  and  4  Vic.  No.  69.14. 
no  process  of  foreign  attachment  against  any  such  absent  defen-  ^  ^""'"^  ^' 
dant  nor  any  lien  intended  to  be  thereby  created  upon  tlie  land 
moneys  securities  debts  and  chattels  or  other  property  of  such  defen- 
dant thereby  attached  shall  be  defeated  by  reason  of  such  co-defendant 
or  any  other  garnishee  as  aforesaid  1)eing  or  claiming  to  be  jointly 
interested  Avith  such  defendant  therein  either  as  partner  or  otherwise 
and  in  all  cases  it  shall  be  sufficient  for  the  purposes  of  this  Act  to 
attach  property  in  tlie  hands  of  the  person  or  persons  having  the 
actual  care  custody  or  control  thereof  for  the  time  being. 

40.  Every  writ  of  attachment  upon  which  any  order  shall  have  Attachment  and  eie- 
been  made  as  aforesaid  where  the  same  sliall  baA'e  been  followed  liy  f"'^on  maybe  pleaded 
execution  levied  may  be  pleaded  in  bar  by  any  person  or  persons  in  4  vic.  No.  6.  b.  23. 
Avhose  hands  any  lands  goods  debts  or  effects  as  aforesaid  shall  be  ^  ^'''"s  8. 
attached  to  anv  action  Itrought  bv  or  on  behalf  of  the  defenilant  for 

the  i-ecovery  of  such  property  and  if  any  such  action  shall  be  brought 
2)ending  the  attachment  the  same  shall  l)e  stayed  by  order  of  the 
court  or  a  judge  xmtil  the  attachment  shall  be  dissolved  or  the 
l^roceedings  tliereupon  be  otherAvisc  determined  and  in  such  i)lea  it 
sliall  be  necessary  only  to  state  shortly  that  such  writ  of  attachment 
was  issued  and  to  set  out  the  substance  of  the  order  finally  made 
thereon  and  tlicn  to  allege  that  the  property  sought  to  be  recovered 
was  taken  under  a  writ  of  execution  issued  after  such  order. 

Defendants  li'n/hts. 

41.  If  pending  any  sucli  writ  of  foreign  attachment  as  afore- Provision  for  dissoiv- 
said  or  at  any  time  before  final  judgment  obtained  in  the  action  in  ^g^t'"'"^"  attaou- 
Avhich  such  writ  issued  the  defendant  against  Avhom  such  attachments  Vi'c.  No.  6  b.  12. 
shall    have    issued    or  ^ny    person  on    his  behalf    shall  l)efore  the^^'^'^sS- 
registrar  of  the  said  court  enter  into  a  bond  Avith  tAvo  sufficient  sureties 

to  be  approved  of  by  such  registrar  acknoAvlcdging  himself  and  them- 
selves to  be  indebted  to  the  plaintiff  in  such  sum  as  a  judge  shall 
think  fit  to  order  conditioned  to  pay  the  said  plaintiff  the  amount 
of  such  debt  or  damages  and  costs  as  lie  shall  at  any  time 
thereafter  recover  in  such  action  then  it  shall  be  kiAvful  for  such 
defendant  or  person  entering  into  the  said  bond  upon  entering  an 
appearance  (or  if  such  ajjpearance  shall  previously  have  been  entered 
by  the  plaintiff  then  upon  filing  a  plea  or  pleas  therein)  to  defend  such 
action  and  \\\)0\x  giving  notice  thereof  to  the  said  plaintiff  to  ap])ly  to 
the  said  court  by  motion  as  of  course  that  the  said  attachment  may  be 
dissolved  and  the  same  shall  be  dissolved  accordingly  and  the  action 
shall  thereupon  proceed  to  trial  and  judgment  in  the  ordinary  manner. 

42.  If  after  any  final  judgment  obtained  as  aforesaid  an  affidavit  Provision  enabling 
shall  be  made  by  the  defendant  against  Avhom  such  process  of  foreign  comrin'^^ttnd'' defend 
attachment  sliall  have  issued  as  aforesaid  that  such  defendant  had  at  notwithstanding 
the  time  of  th(!  obtaining  of  the  said  judgment    and    still   hath    a J^^^'emen^againsthun. 
substantial   ground   of  defence    (either   av holly    or   in   part)   to   the  iPriugS. 

r  plaintiJl's 
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31  VicioEii;  No.  4.  plaintiff's  action  on  the  merits  and   sucli  affidavit    (sworn   as  next 

—  hereinafter  mentioned)  shall  at  any  time  hefore  the  expiration  of  three 

years  next  after  snch  judgment  he  filed  in  the  said  court  then  upon 

motion  therevipon  for  that  pvirpose  made  to  the  said  court  on  hehalf  of 

the  said  defendant  and  after  due  notice  thereof  given  to  the  said 

plaintiff  (and  security  heing  entered  into  for  the  payment  to  him  of 

all  costs  by  him  at  any  time  thereby  sustained)  it  shall  be  lawful  for 

the  said  court  to  cause   the   merits   so  alleged  as  aforesaid   to   be 

inquired  into  and  determined  in  such  manner  and  form  either  by  a 

feigned  issue  between  the  parties  or  otherwise  and  at  such  time  and 

under  terms  and  conditions  for  the  purpose  of  securing  the  substantial 

ends  of  justice  as  to  the  said  court  shall  seem  meet  and  the  said  court 

after  such  inquiry  and  determination  had  shall  thereupon  give  such 

judgment   in  the  matter  for  the  reversal    of  the  judgment   in  the 

original  action  either  in  the  whole  or  in  part  or  shall  or  lawfully  may 

from  time  to  time  make  such  order  or  orders  in  the  premises  between 

the  parties  as  the  justice  of  the  case  shall  appear  to  require  and  every 

such  judgment  and  order  may  at  any  time  (if  the  party  succeeding 

shall   think  fit)  be  sviggested  upon  or  added  to  the  record  of  the 

original    action  in  wliich   such  final  judgment    shall  have  been  so 

obtained  as  aforesaid  and  every  such  affidavit  if  made  within  the  said 

Colony  of  Queensland  or  its  dependencies  shall  be  sworn  before  one 

of  the  judges  or  some  oflBcer  of  the  court  or  person  authorised  to  take 

affidavits  to  be  used  in  the  said  coui-t  or  if  made  elsewhere  shall  be 

sworn  before  a  judge  or  master  of  some  court  of  law  or  equity  or  the 

chief  magistrate  of  some  city  or  corporate  tovm.  certified  under  the 

hand  and  seal  of  such  magistrate. 

Co-jjart  tiers. 

Provision  in  case  of  4.3.  Provided  always  that  in  all  cases  wherein   two  or  more 

absent  defendants    defendants   shall  be   sued   as   co-partners   and   as   to   any   of    such 

^^^0°  n'lr'    defendants  there  shall  be  such  indorsement  and  affidavits  as  in  section 

1  Pring  6.  twenty-nine  mentioned  but  as  to  anyother  of  such  defendants  there  shall 

be  a  return  of  personal  service  or  of  cejn  (Kirpus  then  if  at  any  time 

after  any  such  return  an  affidavit  shall  be  filed  that  to  the  best  of  the 

deponent's  knowledge  and  belief  the  defendant  served  or  arrested  did 

in  fact  when  the  cause  of  action  accrued  carry  on  business  in  the  said 

colony  or  its  dependencies  as  a  co-partner  jointly  with  the  defendant 

or  defendants  as  to  whom  there  shall  have  been  such  indorsement  and 

affidavits  and  that  such  last-mentioned  defendant  or  defendants  is  or 

are  absent  from  the  colony  it  shall  be  lawful  for  the  plaintiff  at  his 

option  to  proceed  against  every  such  absent  defendant   (in  case  no 

appearance   be   entered  for   him)   in   the   manner   next   hereinafter 

mentioned  that  is  to  say  upon  the  filing  of  such  affidavit  or  as  soon 

after  as  conveniently  may  be  the  plaintiff  shall  cause  a  notice  to  every 

such  defendant  signed  by  himself  or  his  attorney  to  be  published  in 

the   Gazette  and  in  not  less  than  one  other  Brisbane  newspaper  in 

such  form  as  the  court  shall  for  that  purpose  direct  requiring  every 

such  defendant  to  appear  and  if  on  the  day  named  in  such  notice 

(such  day  not  being  less  than  ten  days  next  after  the  day  of  the 

publication  of  the  same  in  the  said  Gazette)  no  appearance  be  entered 

for  the  defendant  or  defendants  so  being  absent  from  the  colony  the 

plaintiff 
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plaintiff  may  proceed  as  if  he  or  they  resided  in  the  said  colony  and  ai  Victoele  no.  4- 
had  appeared  to  the  action  in  person.  — 

44.  The  like  appeavanee  may  he  entered  and  proceedings  had  Similar   provision 
where  two  or  more  defendants  shall  he  sued  although  not  as  co-partners  ruidTs'co">art"Mei^.°' 
(where  there  shall  he   such   indorsements    and  affidavits)    upon  an  *  Vic.  Xo.  6  s.  i6. 
affidavit  hy  or  on  hehalf  of  the  ])laintifr  that  the  cause  of   action      ""^ 
against   all   the   defendants   accrued   within   the   said  colony  or  its 
dependencies  and  that  the  defendant  or  defendants  as  to  whom  siich 
indorsement  and  affidavits  Avas  made  is  or  are  ahscnt  from  the  colony 

Provided  that  in  addition  to  the  pul)licationof  such  notice  as  aforesaid 
the  plaintiff  shall  give  security  hy  houd  hefore  any  such  appearance 
as  aforesaid  shall  he  entered  hy  him  to  such  amount  and  in  such  form 
as  a  judge  shall  order  conditioned  to  repay  all  such  sums  as  he  shall 
recover  in  the  action  against  any  such  ahsent  defendant  to2;ether  with 
all  costs  sustained  hy  such  defendant  in  the  premises  in  case  the 
judgment  therein  against  him  shall  afterwards  he  vacated  reversed  or 
altered  and  every  such  defendant  shall  have  the  like  remedy  and  the 
same  proceedings  may  he  taken  on  his  hehalf  for  procuring  the 
reversal  of  such  judgment  so  far  as  the  same  affects  such  defendant 
as  arc  hereinbefore  provided  with  respect  to  defendants  against  whose 
jiroperty  there  shall  have  been  issued  as  aforesaid  any  writ  of  foreign 
attachment. 

45.  Nothing  in  the  eighteen  sections  last  preceding  contained  Act  to  extend  ouiy  to 
shall  extend  to  any  action  of  trespass  or  other  action  in  tort  (trover  or  4'"vic°No°'6™'''3 
detinue  excepted)  but  to  actions  on  or  arising  out  of  contract  only,      i  Pring  8. 

Attachment  of  Goods. 
4G.  If  a  plaintiff  in  any  action  shall  by  the  affidavit  of  himself  Attaciiment  upon 
or  some  other  person  or  persons  show  to  the  satisfaction  of  a  judge  of  ^^°^j'^'^  °^  absconding 
the  Supreme  Court  that  such  plaintiff  has  a  cause  of  action  against  25  vic.  No.  13  9.  37. 
the  defendant  or  defendants  to  the  amount  of  ten  pounds  or  upAvards  ^  ^""s  ^'^°^- 
or  has  sustained  damage  to  that  amount  and  that  the  defendant  or 
defendants  is  or  are  about  to  remove  or  is  or  are  making  preparations 
to  remove  or  has  or  have  absconded  out  of  the  jurisdiction  of 
the  court  or  to  remote  parts  within  the  colony  by  which  is 
intended  parts  beyond  the  limits  which  now  are  or  hereafter  may 
be  prescriljcd  for  location  within  the  same  and  that  such  action 
will  be  defeated  thereby  it  shall  be  lawful  for  such  judge  of  the 
Supreme  Court  by  a  special  order  upon  svxch  terms  as  to  giving 
security  or  otherwise  as  he  may  deem  fit  to  direct  that  the  plaintilf 
have  leave  to  issue  a  writ  in  the  form  contained  in  the  said 
schedule  number  six  which  said  writ  shall  be  called  a  Avrit  of 
attachment  and  seizure  and  thereupon  the  sheriff  shall  seize  and 
attach  the  goods  and  chattels  of  the  defendant  or  defendants  and  if 
the  defendant  or  defendants  whose  goods  and  chattels  shall  have  been 
so  seized  and  attached  or  any  one  on  his  or  their  behalf  shall  give  bail 
with  two  sufficient  sureties  in  treble  the  amount  of  debt  or  damages 
sought  to  be  recovered  by  the  plaintiff  the  action  shall  proceed  and 
the  sheriff  shall  release  the  said  goods  from  his  possession  but  in 
default  of  such  bail  at  the  expiration  of  fourteen  days  from  the 
return  of  the  said  writ  of  attachment  the  action  shall  or  may  be  set 
down  for  trial  before  the  registrar  when  the  plaintiff  shall  prove  his 

debt 
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31  VicTOEi-E  No.  4.  debt  01"  damages  vka  voce  to  tlie  satisfaction  of  the  registrar  and  such 
proof  shall  he  reduced  to  the  form  of  a  deposition  and  so  signed  hy 
the  dejionents  and  also  hy  the  registrar  and  filed  and  thereupon  judg- 
ment may  he  entered  in  the  form  contained  in  the  schedule  numher 
seven  and  a  special  writ  oi fieri  facias  may  issue  thereon  for  the  sale 
of  the  said  goods  and  chattels  with  the  memorandum  also  in  the  said 
schedule  numher  six  contained  indorsed  thereon  Provided  that  if  the 
goods  and  chattels  so  seized  shall  he  of  such  a  nature  as  to  render  the 
immediate  sale  thereof  expedient  the  judge  or  in  his  absence  the  said 
registrar  upon  proof  thereof  upon  affidavit  may  order  the  same  to  he 
sold  and  the  money  to  be  deposited  in  court  until  such  bail  shall  be  given 
and  if  such  bail  shall  not  be  given  within  the  time  aforesaid  the  pro- 
ceeds of  any  such  sale  shall  be  paid  to  the  sheriff  in  satisfaction  of  the 
debt  or  damages  and  costs  in  such  writ  of  fieri  facias  upon  the  said 
judgment  Provided  that  nothing  herein  contained  shall  prevent  the 
plaintiff  from  arresting  the  defendant  on  a  capias  ad  respondendum 
under  any  law  now  or  hereafter  to  he  in  force  Provided  that  the 
plaintiff  imless  it  be  otherwise  ordered  by  a  judge  shall  enter  into  such 
bond  as  is  required  by  the  thirty -first  section  of  this  Act  inutatis  mutandis. 

Capias  ad  Respondendum. 
Arrest  on  mesne  47.  No  pcrsou  sliall  bc  arrcstcd  upou  mcsuc  process  in  any 

process    abolished     civil  actiou  in  auv  court  Avithin  the  said  colony  or  the  dependencies 
caser    '    ^"  ""^    thereof  except  in  the  cases  and  in  the  manner  hereinafter  provided. 
1  Prhi^38^^'^'  ^^*  If  ^  pl<iiiitiff  in  any  action  in  which  the  defendant  is  now 

1  &  2  Vic.  c.  110  s.  1.  liable  to  arrest  whether  upon  the  order  of  a  judge  or  without  such 
No  person  to  be  ar-  order  shall  l)y  the  affidavit  of  himself  or  some  other  person  or  persons 
unless  on  proof  to  the  show  to  the  Satisfaction  of  a  judge  of  the  Supreme  Court  that  such 
satisfaction  of  a  judge  plaintiff  lias  a  causc  of  action  against  the  defendant  or  defendants  to 

that   he   is    about    toTi  i.      l-  ^  j.  i  i  i  j_'ni  j_ 

remove  out  of  the  tuc  auiouut  ot  twcnty  pouuds  Or  u^Dwards  or  has  sustained  damage  to 
jurisdiction    of  the  that   aiuouut   aud  that  the  defendant  or   any   one  or  more   of  the 

Supreme  Court  or  to    i    o        i        ,        .         ••         ,    ,  .  ■,  .  "  ,.  , 

abscond   to   remote  ueteiidants  IS  aliout  to  rcmovc  or  IS  making  pre2:)arations  to  remove 

parts    within     tiic  ont  of  the  jui'isdictioii  of  the  Supreme   Court  or  otherwise  to  abscond 

a'^vic'^^No.  15  8.  2.     to  remote  parts  within  the  said  colony  (by  which  is  intended  parts 

i&'^'v'^^'  no    o  ^^^y*^ii^^  the  limits  which  now  are  or  hereafter  may  be  in-escribed  for 

■  location  within  the  same)  and  that  such  actiou  will  be  defeated  unless 

he  she  or  they  be  forthwith  apprehended  it  shall  he  lawful  for  such 

judge  by  a  special  order  to  direct  that  such  defendant  or  defendants  so 

about  to  remove  or  abscond  shall  be  held  to  bail  for  such  sum  as  such 

judge  shall  think  fit  not  exceeding  the  amount  of  the  debt  or  damages 

and  thereupon  it  shall  be  lawful  for  su.cli  plaintiff  within  the  time 

which  shall  be  expressed  in  such  order  bvit  not  afterwards  to  sue  out 

one  or   more  writ  or  writs  of  capias  against  any  such   defendant  or 

defendants  so  directed  to  be  held  to  bail  which  writ  of  capias  shall  be 

in  the  form  to  be  prescribed  as  hereinafter  mentioned  by  the  judges  of 

the  Supreme  Com-t. 

Sheriff  may  proceed  49.  Tlic  slicriff  or  other  officcr  to  whom  any  such  writ  of  capias 

3ViTttv"^^T'    ^'^^  respondendum  shall  be  directed  .shall  before  the  return  of  the  said 

1  Pring  39.        '     wi'it  but  uot  aftci'wards  proceed  to  arrest  the  defendant  tliereui)on  and 

L^c^idmi  to^-raiain  ^^^^^^  defciidaut  Avheu  so  arrested  shall  remain  in  custody  until  he  shall 

in  custody  until  he  luxvc  givcii  a  bail  boud  to  tlic  slicriff  or  other  officer  or  shall  have 

de  osu""  "'  "^^'"'^  made  deposit  of  the  sum  indorsed  on  such  \\rit  of  capias  together 
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with  ten  pounds  costs  and  all  subsequent  proceedings  as  to  putting  in  31  tictoble  xo.  i 
and  perfecting  sjiecial  bail  shall  be  subject  to  the  said  rules  made  or 
hereafter  to  be  made  by  the  judges  of  the  said  coiu-t  for  the  practice 
of  the  court  in  such  cases. 

50.  Any  sucli  s])ecial  order  may  be  made  and  the  defendant  Oidcr  may  be  mndo 
arrested  in  pursuance  thereof  at  any  time  alter  the  commencement  of  "^p""pjj,f„"='^  hJorl 
such  action  and  befox'e  final  iudgment  shall  have  been  obtained  therein,  iinai  judgment. 

3  Vic.  No.  15  8.  4. 

Discharge  of  Prisoner.  1  I'line  39. 

51.  It  shall  be  lawful  for  an v  person  arrested  upon  anv  such  ti  r"  1    .  ,' 

•     1  .  i  •  JJetondant  may  apply 

Avrit  01  cop/as  od  respo)uleiidiim  to  api)ly  at  any  tmio  alter  such  arrest  forUiadisehargefortii- 
to  a  judge  of  the  Supreme  Court  for  an  order  or  rule  on  the  plaintiff  ^y.^  ^o  15  s  5 
in  such  action  to  show  cause  why  the  person  arrested  shoxild  not  lie  1  Pringsg. 
discharged  out  of  custody  and  it   shall   be   lawful  for   such  jiidgc  J*,f.^J^„'';,"°^;.f; 
to  make  absolute  or  discharge  such  order  or  rule  and  to  direct  the  defemUnt  or  not. 
costs  of  the  application  to  be  paid  by  eitlier  party  or  to  make  such 
other  order  therein  as  to  such  judge  shall  seem  fit     Provided  tliat 
any  such  order  made  by  a  judge  may  be  discharged  or  varied  by  the 
court  on  application  made  thereto  by  either  party  dissatisfied  with 
such  order. 

Capias  ad  Satisfaciendum. 

52.  Except  as  hereinafter  provided  no  person  shall  be  an-ested  As  to  an-ests  on  Su- 
on  any  Avrit  of  capias  ad  satisfaciendHm  issuing  out  of  the  Supreme  io^vic*'No'V3"3 
Court     Provided  alwavs  that  if  anv  judge  of  the  said  Supreme  Court  1  Pring  40. 
shall  be  satisfied  by  affidavit  that  the  defendant  fraudulently  conceals  i^;rco,reaimeni?.fm^ 
money  goods  or  valualile  securities  from  his  judgment  creditor  or  that  as  to  departure  iVom 
the  defendant   is  about  to  leave  the  colony  without  satisfying  the '''°  coi°».v- 
judgment   the    said  judge    shall  order   such   Avrit  to   issue   and  the 

defendant   may   be    arrested    on   such    writ    anything    hereinbefore 

contained  notAvithstanding     Provided  also  that  nothing  in  this  section  ProTisoas  to  maiici- 

contained  shall  extend  to  any  Avrit  of  capias  ad  .satisfaciendum  issued  °"^  i"j""e9- 

in  any  action  for  breach  of  promise  of  marriage  libel  slander  seduction 

criminal  eoiiA^ersation  with  the  plaintifi's  wife  or  any  malicious  injury. 

53.  In  any  case  in  Avhich  a  defendant  shall  have  been  arrested  Writs  of  pa. »«.  to  fix 
or  liave  given  bail  upon  a  Avrit  of  capias  ad  respondendum  a  Avrit  of  20  vic.  \o.  31  b.  54. 
cajyias  ad  satisfaciendum  may  be  issued  to  fix  the  bail  or  charge  the  2  Pring  i654. 
defendant  in  execution  as  of  course. 

5X.  It  shall  not  be  necessary  in  any  case  to  sue  out  a  writ  of  Proceedings forcharg- 
habeas  corpus   ad  satisfaciendum   to  charge   in  execution  a   person  '"rso'n    aircady°"  in 
already  in  the  prison  of  the  court  but  such  person  may  be  so  charged  prison. 
in  execution  by  a  capias  ad  satisfaciendum  in  all  cases  where  by  laAV  ^27^  ^®  ^'°'  '^'  ''^  '' 
such  last  mentioned  writ  may  now  issue  and  the  service  of  such  last 
mentioned  Avrit  upon  the  keeper  of  the  prison  for  the  time  being  shall 
have  the  efiect  of  a  detainer. 

Discharge  of  Prisoner. 
55.  A  written  order  under  the  hand  of  the  attorney  in  the  sherifr  or  gaoler  may 
cause  by  whom  any  writ  of  capias  ad  satisfaciendum  shall  have  been  luTiIoritvof"he"aTto^r^ 
issued  shall  iustify  the  sheriff'  "-aoler  or  person  in  whose  custody  tluj  ney  m  the  cause. 
party  may  be  under  such  Avrit  in  discharging  such  party  uuless  the  2  rring^i626. 
party  for  whom  such  attorney  professes  to  act  shall  have  given  Avritten  i5  &  16  vie.  c.  76  s. 
notice  to   the  contrary  to   such  sheriff"  gaoler  or  person  in  whose  ^^®" 

custody 
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31  VicToni-E  No.  4.  custoclv  the  Opposite  party  may  be  but  sucli  discliarge  sliall  not  be  a 
satisfaction  of  the  debt  unless  made  by  the  autliority  of  the  creditor 
and  nothing  herein  contained  shall  justify  any  attorney  in  giving  such 
order  for  discharge  withou.t  the  consent  of  his  client. 

Fieri  Facias. 
Sheriff  empowei-ecito  50.  By  virtuc  of  any  Avrit  of  fieri  facias  to  be  sued  out  of  the 

notM  kc'^'^'^^  ^^^  Supreme  Court  after  the  commencement  of  this  Act  or  any  precept  in 
3  Tic.  No.  18  s.  1.  inirsuancc  thereof  the  sheriff  or  other  officer  having  the  execution 
i&2'v'^''^iio    12  thereof  may  and  shall  seize  and  take  any  money  or  bank  note  or  notes 

of  any  banking  society  or  company  established  in   Queensland   or 

elsewhere  and  any  cheques  bills  of  exchange  promissory  notes  bonds 

specialties  or  other  securities  for  money   belonging   to  the   person 

against  whose  effects  such  writ  of  fieri  facias  shall  be  sued  out  and 

may  and  shall  pay  or  deliver  to  the  party  suing  out  such  execution 

any   money    or  bank  notes  which  shall  be  so  seized  or  a  sufficient 

part  thereof  and  may  and  shall  hold  any  such  cheques  bills  of  exchange 

promissory  notes  bonds  specialties  or  other  securities  for  money  as 

a  security  or  securities  for  the  amount  by  such  writ  of  fieri  facias 

directed  to  be   levied   or   so  miich  thereof  as  shall  not  have  been 

otherwise  levied  and  raised  and  may  sue  in  the  name  of  such  sheriff 

or  other  officer  for  the  recovery  of  the  sum  or  sums  secured  thereby  if 

and  when  the  time  of  payment  thereof  shall  have  arrived  and  the 

payment  to  such  sheriff  or  other  officer  by  the  party  liable  on  any 

such  cheque  bill  of  exchange  jiromissory  note  bond  specialty  or  other 

security  with  or  without  suit  or  the  recovery  and  levying  execution 

against  the  party  so  liable  shall  discharge  him  to  the  extent  of  such 

payment  or  of  such  recovery  and  levy  in  execution  as  the  case  may 

be  from  his  liability  on  any  such  cheque  bill  of  exchange  promissory 

note  bond  specialty  or  other  security  and  such  sheriff  and  other  officer 

may  and  shall  pay  over  to  the  party  suing  out  such  writ  the  money 

so   to   be  recovered  or  such  part   tliereof  as    shall  be    sufficient   to 

discharge  the  amount  by  such  writ  directed  to  be  levied  and  if  after 

And  to  pay  money  or  satisfaction  of  the   amouut   SO  to  be  levied  together  with  sheriff's 

tion  creditor."  '^^'^'^"  poundage  aiid  expenses  any  surplus  shall  remain  in  the  hands  of  such 

sheriff  or  other  officer  the  same  shall  be  paid  to  the  party  against 

Avhom  such  writ  shall  be  so  issued     Provided  that  no  such  sheriff  or 

And  to  sue fovamount  other  officer  sliall  bc  bound  to  sue  any  party  liable  ujion  any  such 

cxdmnge  and'  other  clicque   bill   of  cxchange  promissory  note   bond  specialty    or  other 

Becuritic8.  Security  unless  the  party  suing  out  such  execution  shall  enter  into  a 

bond  with  two  sufficient  sureties  for  indemnifying  him  from  all  costs 

and  expenses  to  be  incurred  in  the  prosecution  of  such  action  or  to 

which  he  may  become  liable  in  consequence  thereof  the  expense  of 

such  bond  to  bc  deducted  out  of  any  money  to  be  recovered  in  such 

action  and  for  the  purposes  of  this  section  the  words  "  writ  of  fieri 

facias"  shall  include  a  warrant  or  precept  in.  the  natiu'e  of  such  writ 

sued  out  of  any  inferior  court  in  the  said  colony. 

Property  of  debtors  57.  It  sliall  bc  hiwful  for  thc  sheriff  luidcr  any  writ  of  execution 

exMutiLn. '"'  ^°''' '"  issued  out  of  the  Supreme  Court  whereby  he  is  directed  to  levy  any 

25  Vic.  No.  13  6. 38.  suiii    of "  moucy    and   whereby   he   is    directed   in  thc  behalf  herein 

2Pringi602.  mentioned  to  execute  the  same  as  herein  mentioned  (that  is  to  say)  to 

Seize  and  take  and  to  cause  to  be  sold  all  and  singular  the  lands 

tenements 
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tenements  goods  chattels  clioses  in  action  and  other  property  within  31  Victoria  No.  4. 
the    said  colony  of  or  to  which  the  person  named  in  the  said  writ  — 

against  whom  any  judgment  decree  or  order  has  heen  recovered  or 
pronounced  is  or  may  be  seized  possessed  or  entitled  or  which  he  can 
cither  at  law  or  in  eqnity  assign  or  dispose  of  whether  such  person  he 
resident  or  domiciled  within  or  without  the  said  colony  Provided 
however  that  this  Act  shall  not  empower  such  sheriff  to  sell  any  mere 
claim  or  riglit  of  entry  to  which  such  person  is  or  may  he  entitled. 

58.  In  case  of  any  sale  by  the  said  sheriff  by  himself  or  his  sheriff    to    execute 
deputy  of  the  right  title' and  interest  of  any  person  of  to  or  in  any  ^^V^urcimler""'' 
lands  the  said  sheriff  is  hereby  required  to  execute  a  proper  deed  of  23  Vic.  Xo.  13  9.  40. 
bargain  and  sale  of  the  I'ight  title  and  interest  of  such  person  to  the  ^  ^""^  ^*^^^' 
purchaser  thereof. 

59.  It  shall  not  hei'cafter  be  necessai'y  for  any  sheriff  to  make  Sniin   of   land    by 
an  actual  seizui-c  of  land  iinder  any  Avrit  in  order  to  authorise  a  sale  2^"rf^  jfo  13  s  41 
tliereof  but  instead  of  such  seizure  he  shall  cause  notice  of  the  writ  2  Pring  1603. 
and  of  the  intended  day  and  place  of  sale  and  the  particulars  of  the 

property  to  l)e  published  in  such  manner  as  the  judges  of  the  Supreme 
Court  shall  from  time  to  time  direct  and  the  publication  of  such 
notice  shall  be  equivalent  to  an  actual  levy  by  him  on  the  land 
indicated  by  such  notice. 

GO.  Every  deed  of  sale  heretofore  or  hereafter  executed  by  any  Deeds  of  etiie  by 
sheriff  of  the  land  of  a  iudgment  debtor  or  of  the  ricfht  title  and  interest  ^']''".'r-  „    ,,    ,., 

w.        ^  ,  ^  ,  2.1    VIC.  No.  13  3.  42. 

of  such  debtor  to  and  in  any  land  shall  be  prima  facie  evidence  of  the  2  Pring  1603. 
existence  of  a  valid  judgment  and  Avrit  to  support  a  levy  by  such 
sheriff  on  the  land  and  of  the  fact  of  a  levy  having  been  duly  made 
on  such  land  if  stated  in  the  deed  or  of  such  notice  as  aforesaid  having 
been  duly  published  if  that  fact  be  so  stated  and  no  such  deed  shall 
be  deemed  invalid  by  I'cason  only  of  non-registration  within  one 
calendar  month. 

61.  It  sliall  be  lawful  for  the  sheriff  to  whom  any  writ  of y?^;7  shenir    may     sell 
facias  issued  out  of  the  Supreme  Court  shall  be  directed  to  take  in  jJJ,'"""'  °^  rcdemp- 
execution  and  cause  to  be  put  up  for  sale  and  to  be  sold  under  such  25  vic.  No.  13  9.  43. 
writ  any   equity   of  redemption   or   other   ceiuitable   interest  of  or "  ^'""S  i"*^^- 
belonging  to  the  defendant  therein  named  and  every  such  sale  (the 

same  being  by  public  auction  only  and  in  cases  of  equity  of  redemption 
being  previously  advertised  in  the  Gazette  and  in  one  or  more 
newspaper  or  newspapers  at  least  one  calendar  month  before  the 
same  shall  take  place)  shall  be  as  vaUd  and  effectual  to  pass  all  such 
defendant's  right  and  title  to  and  interest  in  such  equity  or  e(|uitablc 
interest  as  if  the  same  had  been  conveyed  or  assigned  to  the  purchaser 
by  such  defendant  himself  Provided  that  where  any  such  equity  or 
equitable  interest  shall  relate  to  real  estate  a  deed  of  bargain  and  sale 
thereof  or  of  such  defendant's  right  and  title  to  and  interest  therein 
shall  l^e  executed  by  such  sheriff  to  such  purchaser  and  be  by  him  duly 
registered  Avithin  one  calendar  month  next  after  sale. 

lieiietcat  of  Writ. 

62.  A  writ  of  execution  if  unexecuted  shall  not  remain  in  force  writs  of  execution 
for  more  than  one  year  from  the  teste  of  such  writ  unless  renewed  in  'JJ, ~' Imi^To 'b^ 
the  manner  hereinafter  provided  but  such  writ  may  at  any  time  before  i<n,»c.i  if  noc-ssarv. 
ita  expiration  be  renewed  by  the  party  issuing  it  for  one  year  from  the  aVrbg  lew?  ''  "*' 

date 
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31  YicTOEiJ!  No.  4.  date  of  such  renewal  and  so  on  from  time  to  time  during  tlie  continu- 
ance  of  the  renewed  writ  either  hy  being  marlced  hv  the  prothonotary 

124.  '  ■    '       '  with  the  date  of  the  day  month  and  year  of  such  renewal  or  by  such 

party  giving  a  written  notice  of  renewal  to  the  sheriff  signed  by  the 

party  or  his  attorney  and  countersigned  by  the  registrar  and  a  writ  of 

execution   so  renewed  shall  have  effect  and  be  entitled  to  priority 

according  to  the  time  of  the  original  delivery  thereof. 

Production    of   re-  63.  The  production  of  a  writ  of  execution  or  of  the  notice 

newed  writ  evidence  renewing  tlic  Same  purporting  to  be  so  marked  or  countersigned  as 

17  v^c.'no.  21  s.  99.  aforesaid  showing  tlie  same  to  have  been  renewed  according  to  this 

2  Pring  162G.  j^q^  shall  bc  sufficicnt  evidence  of  its  bavins;  been  so  renewed. 

15  &  16  Vic.  C.  76  9.  rv  •     7       ^  ■       ■ 

125.  iSpec/al    Commiss/oiiers. 

ciiief  Justice  to  ap-  64.  It  shall  bc  lawful  for  the  Chief  Justice    of  the  Supreme 

point  eomniissioners  Com"t  to  appoint  froui  time  to  time  liy  commission  under  his  hand  and 
28  vIc*No.°26"s.  1.  thc  scal  of  the  said  court  some  fit  persons  residing  respectively  at  the 

3  Pring  48.  towus  of  Maryborough  Gladstone  Rockhampton  Bowen  and  Warwick 

or  within  two  miles  of  the  said  places  to  be  commissioners  of  the  said 
court  for  the  purposes  of  this  Act  which  commissioners  shall  at  the 
instance  of  any  plaintiff  have  jiower  to  issue  wi'its  of  summons  and  of 
capias  ad  responclendmn  in  the  said  court  against  any  defendant  about 
to  depart  out  of  the  colony  from  any  of  the  said  towns  in  cases  where 
by  law  an  arrest  ujDon  mesne  process  is  now  allowed  in  the  said  court 
and  every  such  writ  of  capias  shall  (except  where  hereby  otherwise 
provided)  have  the  same  force  and  effect  as  an  ordinary  writ  of  capias 
ad  respondendum  issued  out  of  the  said  court  at  Brisbane. 
So  -nrit  of  capias  to  .65.  No   wi'it   of    capias  shall    be    issued    imder    the    section 

issue  unless  upon     jj^g^    preceding     unless    proof    by    affidavit     shall .    be   first    given 

proof  that  defendant  .  ,  ,-•-  ="  .      .  i^        .  •  , ,  x i      j.        j.i  ^    e       ^       i- 

is  about  to  leave  the  to  the  commissioner  issiung  the  same  that  the  cleienclant 
28  v^  No  26  s  2  ^'^  about  to  depart  out  of  the  colony  from  any  of  the  said 
3 Pring 48.  toA^us   aiid  of  all    sucli  otlicr  facts  and  matters  which  are  or   may 

be  necessary  to  be  given  and  established  to  obtain  an  order  from  a 
Securit.y  to  be  given  judgc  of  the  Said  court  for  the  issue  of  an  ordinary  vrrit  of  capias  ad 
by  the  pianitiff.  resjwndendiini  out  of  the  said  court  at  Brisbane  nor  unless  the  jilaintiff 
shall  first  give  a  bond  of  two  sufficient  persons  (of  whom  the  plaintiff 
if  in  the  ojiinion  of  the  said  commissioner  he  is  of  sufficient  ability 
may  be  one)  to  the  satisfaction  of  the  said  commissioner  to  the 
defendant  in  a  sum  of  money  to  be  fixed  by  said  commissioner  not 
being  less  than  double  the  amount  for  which  the  defendant  shall  be 
liable  to  be  arrested  or  held  to  bail  under  such  writ  conditioned  to  be 
void  on  payment  to  the  defendant  of  ail  damages  costs  and  charges 
which  may  be  adjudged  to  him  in  any  action  by  him  against  the 
plaintiff  and  the  bailiff  to  whom  such  writ  of  capias  shall  be  directed 
or  either  of  them  for  or  by  reason  of  such  writ  having  been  issued  or 
of  his  being  arrested  thereunder  or  of  any  wrong  or  damage  sustained 
by  him  on  account  thereof  or  of  any  wi'ongfnl  act  or  omission  of  such 
bailiff  in  or  al)Out  the  execution  thereof  or  otherwise  in  relation 
thereto  and  of  all  costs  charges  and  expenses  which  upon  any  apjilica- 
tion  by  the  defendant  to  the  said  court  or  any  judge  thereof  for  any 
rule  or  order  to  set  aside  any  such  ^^Tit  or  to  discharge  the  defendant 
from  custody  thereunder  or  to  cancel  any  bail  bond  given  thereunder 
or  otherwise  in  relation  or  connection  with  such  writ  or  anything  done 

thereimder 
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thereunder  maybe  adjudged  or  ordered  to  he  paid  to  the  defendant  3i  Victobix  No.  4. 
Provided  that  the  auiouut  for  which  such  hail   bond  shall  be  given  — 

shall  in  no  case  exceed  the  sum  of  four  hundred  jiounds  aiul  such 
commissioiun-  sliall  forthwith  transmit  such  bond  to  the  prothonotary 
of  the  said  court  at  lirishane  and  such  prothonotary  shall  ujjon  demand 
deliver  such  bond  to  the  defendant  or  any  one  applying  for  the  same  on 
his  behalf. 

66.  It  shall  not  be  necessaiy  for  any  order  to  be  made  to  Avarrant  Memorandum  hy 
the  issuing  of  any  writ  of  capias  under  the  said  last-mentioned  sectioiT  of  on^j/ar""'  °"  ''"' 
this  Act  but  the  commissioner  shall  by  memorandum  thereon  under  his  2s  Vic.  Xo.  26  s.  3. 
hand  certify  on  whose  application  and  on  Avhat  ailidavit  or  afhdavits^^'''"^^" 

and  when  it  was  issued  and  the  amoimt  for  Avhich  the  defendant  is  to 
be  arrested  or  held  to  bail  thereunder  in  the  foi-m  or  to  the  effect 
following — 

This  writ  was  i&sued  this  day  of  one  thousand  eight  hundred  and 

sixty-  under  the  provisions  of  the  "  Common  Law  Process  Act  of  18U7  " 

on  the  application  of  tlie  therein-named  A.  H.    \^namin(f  ike  pluiiiliff'\  and 
upon  reading  the  affidavit  of  [nnnidij  the  dej>oiifiit'\  sworn  on  the 
day  of  one  tliousand  eight  hundred  and  sixty- 

[describinr/  cacli  affidavit  if  more  than  one']  and  tiie  defendant  \_namitig  the 
defendant]  is  to  be  arrested  or  held  to  bail  hereunder  for  or  in  the  sum 
of  pounds  [spccifj/inj  the  amount'].       E.   F.    [here  to  be 

signed  hi/  the  commissioner]  comiuissiouer. 

67.  Every  writ  of  Cffj9/rt.9  issued  under  the  said  last-mentioned  Writs  of  oa;)iW  under 
section  of  this  Act  shall  instead  of  being  directed  to  the  sheriff  be  directed  Jo';/ecl'rb'anfi'r''*'^ 
to  some  person    to  be  S2)ccially  named  by  the  plaintiff  as    bailiff  to  28  vic.  No.  26  s.  4. 
execute  the  same  and  shall  be  issued  under  the  signature  and  seal  ^  ^"°°  *^' 

of  the  commissioner  issuing  the  same. 

68.  Every  Avrit  of  summons  issued  under  the  said  last-mentioned  Copies  of  writs  to  bo 
section  of  this  Act  shall  be  the  commencement  of  an  action  in  the  said  '™'^"' p"**^ , '"  j,^"' 
com"t  by  the  plaintiff  against  the  defendant    and  such  commissioner  banc. 

ixpou  issuing  any  such  Amt  of  summons    or  capias  shall   forthwith  f'-^^l^'  49'  ^ ''  ^" 
transmit  copies  thereof  and  of  every    indorsement    thereon    and  the 
original  affidavits  iipon  which  any  such  An-it  of  capias  Avas  issued  by 
him  to  the  office  of  the  prothonotary  of  the  said  Sujireme  Court  at 
Brisbane  to  be  thei'c  filed  and  kept. 

69.  EA'cry  such  commissioner  shall  be  entitled  to  receive  and  Fees  to  commissioner, 
retain  for  his  OAvn  use  for  issuing  any  w-vit  of  summons  to  ground  the  ^^^l^'  ^'  ^^  *'  ''■ 
issuing  of  a  Avrit  of  capias  imder  the  said  last-mentioned  section  of  this 

Act  the  sum  of  fiA'e  shillings  and  for  issuing  any  writ  of  capias  the  sum 
of  one  pound  and  to  no  otlicr  fees  or  remuneration  Avhatsoever. 

70.  The  bailiff  acting  under  any  AA-rit  of  capias  issued  under  the  Bnii  to  be  taten  by 
said  last-mentioned  section  of  this  Act  shall  have  authority  and  shall  be  gs  v'[e  no.  2C«  7 
boimd   to  take  bail  by  bond  of  the  defendant    and  two  sureties  to  3  Pring  49. 
himself  for  the  appearance  and  rendering  of  the  body  of  the  defendant 

according  to  the  exigency  of  such  AA'rit  and  the  practice  of  the  said 
court  of  the  same  kind  and  in  like  manner  in  all  respects  as  the  sheriff 
is  bound  to  take  bail  from  a  defendant  arrested  under  an  ordinary  wTit 
of  capias  ad  respondendum  issued  out  of  the  said  court  at  Brisbane 
directed  to  himself  and  such  bailiff  \\\)(m.  such  bail  bond  being  entered 
into  and  given  to  him.  shall  release  the  defendant  from  his  custody 
under  such  writ  and  every  such  bail  bond  shall  be  assignable  by  such 

baUilf 
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31  Y1CTOE1.E  No.  4.  bailiff  to  tlie  plaintiff  and  such  bailiff  ixjion  being  required  so  to  do  sball 
assign  the  same  to  the  plaintiff  and  the  plaintiff  upon  such  assignment 
thereof  may  sue  thereon  in  like  manner  in  all  res2)ects  as  if  it  was  an 
ordinary   bail   bond   to   the  sheriff. 

Deposit   in   lieu  of  71.  Evcry  bailiff  actiug  uudcr  any  Writ  of  cff/jiff*  issuM  uudcr  tlie 

bail-  ^  said  last-mentioned  section  of  this  Act  shall  be  bound  to  receive  from  the 

3  Priitg  49.  "  ^  defendant  as  a  deposit  in  lieu  of  bail  the  amount  for  which  he  is  to  be 
arrested  or  held  to  bail  thereunder  and  the  sum  of  ten  pounds  for  costs 
in  like  manner  as  the  sheriff  is  bound  to  do  under  an  ordinary  -tt^'it  of 
capias  ad  respondendum  issued  out  of  the  saidcom-tat  Brisbane  dhected 
to  and  executed  by  him  and  upon  recei^^t  of  such  deposit  such  bailiff  shall 
release  the  defendant  from  his  custody  under  such  writ  and  shall  forth- 
with pay  or  cause  to  be  paid  to  the  prothonotary  of  the  said  court  at 
Brisbane  the  money  so  deposited  by  such  defendant  as  aforesaid  to  be 
held  and  disposed  of  by  such  iirothonotary  according  to  law. 
Fees  to  bailiff.  72.  Evcry  baUiff  serving  any  Arat  of  summons  or  executing  any 

sVriii"  49'  ^^  ^'  ^'    ^^^^  ^^  capias  under  the  said  last-mentioned  section  of  this  Act  shall  be 
°    '  entitled  to  the  same  fees  mileage  and    other  remuneration  for  every- 

thing done  by  him  as  such  bailiff  under  the  provisions  of  the 
said  section  of  this  Act  as  the  sheriff  and  his  bailiff  are  or  is 
or  may  be  entitled  to  for  the  same  or  similar  acts  done  by  them  or 
either  of  them  in  serving  or  executing  or  otherwise  in  relation  to  any 
ordiuaiy  writ  of  svimmons  or  of  capias  ad  respondendum  issued  out  of 
the  said  court  at  Brisl^ane  or  taking  bail  thereunder  and  to  no  other 
payment  or  remuneration  whatever. 
CommissionerB  may  73.  It  shall  be  lawful  for  any  of  the  said  commissioners  residing 

issue  writs  of  sum-  at  any  of  the  towns  aforesaid  to  receive  any  prcecipe  for  and  to  issue 

mons    and    subpceua  -i.      e  j>xi  •  ^    c\  r{         i.      j^t^    •   ^  ii 

to  give  evidence.       ^^J  ""Tit  01  summous  lor  the  Said  Supreme  Com't  at  Brisbane  and  also 

28  Vic.  No.  26  3. 10.  to  issuc  any  Avrit  of  subpoena  to  give  evidence  in  any  case  civil  or 

""^     ■  criminal     Provided  that  every  such  "oa-it  of  summons  shall  be  returnable 

in  the  Supreme  Coiu-t  at  Brisbane  and  that  every  such  precipe  shall  as 

soon  as  conveniently  may  be  after  the  issue  of  the  wiit  to  which  the 

same  relates  be  transmitted  by  the  commissioner  who   received  the 

same  to  the  office  of  the  prothonotary  of  the  Supreme  Com-t. 

Judges  to  make  rules  74.  The  judgcs  of  thc  Said  court  or  such  majority  as  hereinafter 

and  regulations.        mentioned  sliall  and  may  from  time  to  time  make  all  sucli  rules  and 

3  Pring  50. "         '  regulations  as  to  fees  and  costs  or  otherAvise  as  to  the  said  judges  shall 

sV'*'  316^*  °'  ^*'"  ^^^^  proper  to  be  paid  to  such  commissioner  for  receiving  any^;;'(ec«J5e 

™'^      '  for  and  for  issuing  any  Avrits  of  summons  or  capias  ad  respondendam 

or  otherAA'isc  as  they   may  think  necessary  or  proper  for  carrying  the 

ten  sections  last  preceding  of  this  Act  into  execution  and  shall  and 

may  repeal  alter  and  amend  the  same  when  and  as  they  shall  think  fit. 

Neio  Forms. 
New  forms  of  writs  75.  Such  ucw  Or  altcrcd  writs  and  forms  of  proceedings  may 

and  other  proceed-  \,q  issucd  cutercd  and  talvcu  as  may  by  the  judges  of  the  said  court  or 
n^Vic.No.  21  s.175.  a  majority  of  them  of  whom  the  Chief  Justice  shall  be  one  be  deemed 
i5^&  iG  v^-^  76  necessary  or  expedient  for  giving  effect  to  the  provisions  hereinbefore 
8.224.  contained  and  in  such  forms  as  the  judges  of  such    court  or  such 

27  Vic.  No.  u  8.  20.  rnajority  shall  from  time  to  time  think  fit  to  order  and  sudi  writs  and 
"^""^     ■  proceedings  shall  be  acted  upon  and  enforced  in  such  and  the  same 

manner  as  writs  and  proceedings  of  the  said  court  are  now  acted  upon 

and 
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and  enforced  or  as  near  tbei'eto  as  the  circumstances  of  the  case  will  31  victobije  no.  4. 

admit  and  any  existing  writ  or  proceeding  the   form  of  which  shall  

he  in  any  manner  altered  in  pursuance  of  this  Act  shall  nevertheless 
be  of  the  same  force  and  virtue  as  if  no  alteration  had  been  made 
therein  except  so  far  as  the  effect  thereof  may  be  varied  by  this  Act. 

Powers  of  the  Court. 
70.  It  shall  be  lawful  for  the  judges  of  the  Supreme  Court  or  General  mies  may  bo 
a  majority  of  them  of  Avhom  the  Chief  Justice  shall  l)e  one  from  time  r7i'le%o!''2i'fej. 
to  time  to  make  all  such  general  rules  and  orders  for  the  effectual  2  Piin<;  ifiss. 
execution  of  this  Act  and  of  the  intention  and  object  hereof  and  for  5^223^*^  ^"^'  ''  ""^ 
fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  matters  hei^in  27  Vic.  No.  ii  8.  20. 
contained  and  the  performance  thereof  and  for  apportioning  the  costs  ^  ^""^  ^^'^' 
of   issues   and   also   for   altering  the  numl)er  of  days  by  this   Act 
limited  for  the  return  of  any  writ  or  for  the  doing  of  anything  by  this 
Act  prescribed  or  authorised  to  be  done  and  substituting  other  days 
for    the   same   as    in   their  judgment  shall  be   necessary  or  proper 
Provided  that  nothing  herein  contained  shall  be  construed  to  restrain 
the  authority  or  limit  the  jurisdiction  of  the  said  court  or  the  judges 
thereof  to  make  rules  or  orders  or  otherwise  to  regulate  and  dispose 
of  the  business  therein. 

Commencement  and  Short  Title. 
77.  This   Act    shall    commence    on   the    thirty-first    day    of  Commoncement  of 
December   one   thousand   eight  hundred  and   sixty-seven   and   may 
be  referred  to  as  the  "  Common  Law  Process  Act  of  1807."  short  title. 


SCHEDULES  REFERRED  TO  IN  THE  FOREGOING  ACT. 
NUMBER  ONE. 
Writ  where  the  Defendant  Resides  within  the  Jurisdiction. 
Victoria  by  the  grace  of  God  [et  ceetera] 
To  C.  D.  of 

We  command  you  that  within  days  after  the  service  of  this  writ  on  you  schedule  of  17  vio.no. 

inclusive  of  tlie  day  of  such  service  you  do  cause  an  appearance  to  bo  entered  for  you  in  our  ^'"  iW"*!***. 
Supreme  Court  at  Brisbane  in  an  action  at  the  suit  of  A.  B  and  talte  notice  that  in  default 

of  your  so  doinc  the  said  A  B.  may  proceed  therein  to  jud<rmcnt  and  execution  and  further  „   .,      ,  „     ... 
A    1  11  -/.I  •  1     11  ^  •  11  1  •   1    -       1     II  Sections  X  33  ana  26. 

take  notice  that  the  appearance  it  by  you  in  person  sball  give  an  address  at  which  it  shall 

be  sufficient  to  leave  all  pleadings  and  other  proceedings  not  requiring  personal  service. 

Witness  the  Honorable  [et  actera.'] 

Memorandum  to  he  Subscribed  on  the  Writ. 
N.B. — This  writ  is  to  be  served  within  [six']  calendar  months  from  the  date  thereof 
or  if  renewed  from  the  date  of  such  renewal  including  the  day  of  such  date  and  not  after- 
wards. 

Indorsement  to  be  Made  on  the  Writ  before  Service  thereof. 
This  writ  was  issued  by  E.  F.  of  attorney  for  the  said  plaintiff  or  this  writ  gocUon  6. 

was  issued  in  person  by  A.  B.  who  resides  at   [mention  the  city  town  or  parish  and  also  the 
name  of  the  hamlet  street  and  number  af  the  house  of  the  plaintifjf's  residence  if  any  such.] 

Indorsement  to  be  Made  on  the  Writ  after  Service  thereof. 
This  writ  was  served  by  X.  Y.  on  L.  M.  [the  defendant  or  one  of  the  defendants])  BcoUod  15. 
on  [Monday]  the  day  of  18  and  I  make  this  indorsement  on  [rue^t/ay 

the  day  of  18 

(Signed)  X.  Y. 

"  NUMBER 
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Scbeaule  of  17  Vic.   No 
21.    Pringl639. 
Sections  20  anil  26. 


Schedule  of  17  Vic.  Xo 
21.    2  Pring  IMO. 
Sections  21  26. 


Section  21. 


NUMBER  TWO. 
Writ  where  the  Defendant  being  a   British   Subject  Resides  out  of  the  Jurisdiction. 
Victoria  by  tlic  grace  of  God  [et  ca-tera\ 
To  C.  D.  of 

We  command  you  that  within  [liere  insert  a  sufficient  number  of  days  within  which 
the  defendant  miglit  appear  with  reference  to  the  distance  he  may  be  at  from  Queensland'^ 
days  after  the  service  of  this  writ  on  you  inclusive  of  the  day  of  such  service  you  do  cause 
an  appearance  to  be  entered  for  you  in  our  Supreme  Court  at  Brisbane  in  an  action  at  the 
suit  of  A.  li.  and  take  notice  that  in  default  of  your  so  doing  the  said  A.  B  may  by  leave 
of  the  court  or  a  judge  proceed  therein  to  judgment  and  e.xecution  and  further  talie  notice 
that  the  appearance  if  by  you  in  person  shall  give  an  address  at  which  it  shall  be  sufficient 
to  leave  all  pleadings  and  other  proceedings  not  requiring  personal  service. 
Witness  et  cwtera. 

•  Memorandum  to  be   Subscribed  on   the    Writ. 

N.B — This  writ  is  to  be  served  within  [s/a;]  calendar  months  from  the  date  thereof 
or  if  renewed  from  the  date  of  such  renewal  including  the  day  of  such  date  and  not 
afterwards. 

Indorsement  to  be  Made  on  the    Writ  before  the   Service  thereof. 
This  writ  is  for  service  out  of  the  jurisdiction  of  the  court  and  was  issued  by  E.  F. 
of  attorney  for  the  said  plaintiff  or  this  writ  was  issued  in  person  by  A.  B.  who 

resides   at   [^meiition   the  city   town   or  parish    and  also   the  name  of  the  hamlet  street  and 
number  of  the  house  of  the  plaintiff's  residence  if  ant/  such.'] 

[^The  indorsement  required  bi/  the  sii-th  section  should  be  made  on  this  writ  but 
should  allow  the  defendant  the  time  limited  for  appiearance  to  pay  the  debt  and  costs.] 


NUMBER  THREE. 
Writ  where  the  Defendant  not  being  a  British  Subject  Resides  out  of  the  Jurisdiction. 
VlCTORi.\  by  the  grace  of  God  [et  ccelera'] 
To  C    D.  iate  of 

We  require  you  that  within  [^licre  insert  a  sufficient  number  of  days  zcithin  which 
the  defendant  might  appear  u-ith  reference  to  the  distance  he  may  be  at  frum  Queensland] 
days  after  notice  of  tliis  writ  is  served  on  you  inclusive  of  the  day  of 'such  service  you  do 
cause  an  appearance  to  be  entered  for  you  in  our  Supreme  Court  at  Bri.sbane  in  an  action  at 
th"  suit  of  A.  B.  and  take  notice  that  in  default  of  your  so  doing  the  said  A  B.  may  by 
leave  of  the  court  or  a  "judge  proceed  therein  to  judgment  and  execution  and  further  take 
notice  that  the  appearance  if  by  you  in  person  shall  give  an  address  at  which  it  shall  be 
sufficient  to  leave  all  pleadings  and  other  proceedings  not  requiring  personal  service. 
Witness  [et  ccetera.] 

Memorandum  to  be  Subscribed  on  the  Writ. 
N.B, — Notice  of  this  writ  is  to  be  served  within  [si.v]  calendar  months  from  the  date 
thereof  including  the  day  of  such  date  and  not  afterwards. 

l^Indorseynents  as  in  other  cases.] 

Notice  of  the  Foregoing  Writ. 
To   G.  H.  late   of   [Ipswich   in   the  colony  of    Queensland]    [or]  now  residing   at 
[^Auckland  in  New  Zealand.] 

Take  notice  That  A.  B.  of  in  the  Colony  of  Queensland  has  commenced  an 

action  at  law  against  you  C.  D.  in  Her  Majesty's  Supreme  Court  of  Quccn.sland  by  a  writ  of 
that  court  dated  the  day  of  a.d.  18  and  you  are  required  within 

days  after  the  receipt  of  this  notice  inclusive  of  the  day  of  such  receipt  to  defend 
the  said  action  by  causing  an  appearance  to  bo  entered  for  you  in  the  said  court  to  the  said 
action  and  in  default  of  your  so  doing  the  said  A  B.  may  by  leave  of  the  court  or  a  judge 
proceed  thereon  to  judgment  and  execution  and  further  take  notice  that  the  appearance  if 
by  you  in  person  shall  give  an  address  at  which  it  shall  be  sufficient  to  leave  all  pleadings 
and  other  proceedings  not  requiring  personal  .service. 

[Here  state  amount  of  claim  as  required  by  sixth  sectioii  but  allowing  the  defendant 
the  time  limited  for  appearance  to  pay  debt  and  costs.] 

(Signed)  A.  B.  of  [et  ca;tera] 

or 
E.  F.  of  [et  ccetera] 

Attorney  for  A.  B. 
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NUMBER  FOUE.  31  VicroBi*  No.  4. 

Special  Indorsement.  

[/l/Ver  the  indorsement  required  hi/  the   Sixth  Section  of  this   Act  this  special  indorsement 

mai/  be  iiiscrle^l.^ 
The  following  arc  the  particulars  of  iilaintiff's  claim — 

£     s.     d. 
1849     June  20  Half  year's  rent  to  this  day  of  house  and  schedule  of  17  vio.  No. 

premises  in  street  Brisbane     ...         25  10     0  Bection*!*!* '**"' 

September  12  Ten  sacks  of  flour  at  forty  shillings  ... 
December     1  Money  received  by  defendant 

Paid       

Balance  due       ...         

Or 

To  butchers'  meat  supplied  between  the  first  of  January  1849 
and  the  first  of  Jauuary  1850 

Paid        

Balance  due 

\_If  any  account  has  been  delivered  it  may  be  referred  to  with  its  date  or  the  plaintiff 
may  give  such  a  description  of  his  <:laim  as  in  a  particular  of  demand  so  as  to  prevent  the 
necessity  of  an  ajiplication  for  further  particulars."] 

Or 
Fifty  pounds  principal  and  interest  due  on  a  bond  dated  the  day  of 

conditioned  for  the  payment  of  one  hundred  pounds 

Or 
Ninety  pounds  principal  and  interest  duo  ou  a  covenant  contained  in  a  deed  dated 
the  day  of  to  pay  one  hundred  pounds  and  interest 

0'- 

A  penalty  of  one  hundred  pounds  under  the  statute  fiftj--fivc  George  the  Third 
chapter  one  hundred  and  thirty-seven 

Or 

Eighty-five  pounds  on  a  bill  of  exchange  for  one  hundred  pounds  dated  the  second  of 
February  one  thousand  eight  hundred  and  sixty-seven  accepted  or  drawn  or  indorsed  by  the 
defendant 

Or 

Fifty  pounds  on  a  guarantee  dated  the  first  of  January  one  thousand  eight  hundred 
and  sixtj'-seven  whereby  the  defendant  guaranteed  the  due  payment  by  E.  F.  of  goods 
supplied  or  to  be  supplied  to  him. 

[7'o  any  of  the  above  may  be  added  in  cases  u-herc  interest  is  payable  "  the  plaintiff 
also  claims  interest  on  pounds  of  the  above  sum  from  the  date  of  the  writ  until 

judgment."]  .    . 

N.B.— Take  notice  that  if  a  defendant  served  with  this  writ  within  the  jurisdiction 
of  the  court  do  not  appear  according  to  the  exigency  thereof  the  plaintiff  will  be  at  liberty 
to  sign  final  judgment  for  any  sum  not  exceeding  the  sum  above  claimed  [with  interest  at 
the  rate  specified]  and  the  sum  of  pounds  for  costs  and  issue  execution  at  the 

expiration  of  eight  days  from  the  last  day  for  appearance. 

NUMBER  FIVE. 
In  the  Supreme  Court  of  Queensland 

On  the  day  of  A.D.  18 

\_Day  of  signing  the  judgment'] 
Queensland  \ 

to  wit.      j  .      , 

A.  B.  in  his  own  person  [or  by  his  attorney]  sued  out  a  writ  of  schedule  of  17  Tic.  No 

summons  against   G.  D.  indorsed   according  to  the  Cummon  Law  Procedure  Act  o/ 18G7  asl^noJ^;"* 
follows — 

[iTerc  copy  special  indorsement.] 
And  the  said  G.  1>.  has  not  appeared    therefore    it  is  considered  that  the  said  A.  B   recover 
amiinst  the  said  C.  1).  pounds  together  with  pounds  for  costs  of  suit. 

"  _____  KUMBLlv 


Section  46. 
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31TICT0HI.E  Ko.  4.  _  NTTMBEE  SIX. 

Form  of  Writ  of  Attachment  and  Seizure  of  Goods. 

Victoria  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen 
defender  of  tlie  faith  &c. 
To  the  sheriff  of  the  Colony  of  Queensland  his  deputies  and  liailiffs  Greeting 
Schedule  of  17  Vic.  Xo.  Whereas  A.U    hath   given  testimony  that  CD.  is  indebted  to  him  in  the  sum  of 

21.   2  Pring  1611.  £  [or  claims  damages  from   CD.  to  the  amount  of  £  1   and   that   this 

writ  should  issue  in  pursuance  oi  the  Act  m  that  case  made  and  provided  Ihese  are  therefore 
to  command  you  that  you  seize  and  attach  the  goods  chattels  and  effects  but  not  the  lands 
of  the  said  CD.  within  your  bailiwick  until  he  shall  have  given  bail  in  the  sum  of 
(£  treble  the  amount  of  debt  or  damages)  and  that  you  further  do  as  we  shall 
hereafter  command  you  in  this  behalf  and  that  you  return  this  writ  immediately  on  the 
execution  thereof. 

Witness  the  Honorable   [iiame']  Chief  Justice  of  our  Supreme  Court  at  Brisbane 
this  day  of  A.D.  18 

Memorandum  to  he  indorsed  on  the  Writ. 
This  writ  extends  only  to  the  goods  chattels  and  effects  of  the  said  C.  D. 


NUMBER  SEYEN. 
Eiitri/  of  Judgment  ttnder  Section  Forty-six. 
In  the  Supreme  Court  of  Queensland 

On  the  day  of  a.d.  18 

On  the  day  and  year  above  written  a  writ  to  our  Lady  the  Queen  issued  forth  of 
this  court  in  these  words  that  is  to  say  — 
Schedule  of  17  Vic.  No.  Victoria  by   the   grace  of  God  &c.   \]iere  copij  the  lorit]   and  the  said  CD.  has  not 

21.  2  Pring  i&u.  given  bail  and   the  plaintiff  has  proved  to  the  satisfaction  of  the  registrar  as  appears  by 

the  depositions  and  certificate  filed  herein  that  the  said  CD.  is  indebted  to  him  [or  that  he 
has  sustained  damages  by  C  D.]  to  t!ie  amount  of  £         Therefore  it  is  considered  that  he 
said  A.B.  have  execution  for  his  said  debt  [or  damages]  and  costs  forthwith. 
Let  execution  issue  for  £         the  debt  [or  damages]  and  costs. 


An 
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An  Act  to  Consolidate   and   Amend  the  Laws  31  victor ko.  n. 
relating  to  Practice  at  Common  Law 

[28^/i  December,  18G7. 

\I7IIEREAS  it  is  expedient  to  consolidate  and  amend  the  laws  relating  Preamble, 
'  '        to     practice    at    conxnion   law      Be  it  enacted  by    the    Queen's 
Most   Excellent    Majesty    by  and  with   the  advice   and  consent  of  the 
Legislative  Council  and  Legislative  Assembly  of  Queensland  in  Parliament 
assembled  and  by  the  authority  of  the  same  as  follows — 

Interpretation. 

1.  For   all   the   purposes   of  this   Act    the  words  "court"  and  interpretation  clause 
"judge"  shall  be  construed  to  mean  the  Supreme  Court  or  a  judge  thereof  2  pnli'^g  isss. 

and  the  word  "  prothonotary  "  shall  be  construed  to  apply  to  the  registrar 
or  any  master  in  equity  or  other  proper  officer  of  the  Supreme  Court  and 
vice  versa  unless  in  any  of  the  cases  aforesaid  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction. 

2.  The  following  words  and  expressions  are  intended  to  have  the  Construction  of  Act. 
meanings  hereby  assigned  to  them  respectively  so  far  as  such  meanings  are  j  p,.i'^g  (^^ 

not  excluded  by  the  context  or  by  the  nature  of  the  subject  matter  that  is  9  &  lovic.  e.  93 
to  say  the  word  "  parent "   shall  include  father  and  mother  and  grand-*' 
father   and  grandmother  and  stepfather    and  stepmother  and  the  word 
"child  "  shall  include  son  and  daughter  and  grandson  and  granddaughter 
and  stepson  and  stepdaughter. 

Abolition  of  certain  Defences   Writs  and  Actions.— ^Substituted  Proceedings. 

0.  No  wager  of  law  shall  be  allowed.  WagerofUiw 

4.  No  writ  of  right  of  dower  or  writ  of  dower  and  no  plaint  for  free  "^"y*^'^^^  jg  ^  57 
■  bench  or  dower  in  the  nature  of  any  such  writ  or  action  and  no  quure  2  rriug  leos.^ 

impedit  and  no  action  real  or  mixed  except  an  ejectment  shall  be  brought  ^ 


&  4  \Vm.  IV.  c.  43 


8.   13. 


after  the  commencement  of  this   Act  in  any  court  whatsoever  but  when  Dower  and  right  of 
any  such  writ  action  or  plaint  would  lie  now  in  the  Supreme  Court  an  <^\°;];;'J,"^;';;,'^"^^^^^^ 
action  may  be  commenced   by  writ  of  summons  issuing  out  of  the  said  actions  abolished  as 
court  in  the  same  manner  and  form  as  the  Avrit  of  summons  in  an  ordinary  bpgi,,''by°^.rit  0^  *" 
action  and  upon  such  writ  shall  be  indorsed  a  notice  that  the  plaintiiF summons, 
intends  to  declare  in  dower  or  for  free  bench  or  in  quare  impedit  as  the  o'V^ng  ic^r   *'  ^^' 
case  may  be.  23  &  21  vic.  c.  126 

5.  The  service  of  the  writ  appearance  of  the  defendant  proceedings  '■2®- 

1        T  •      1  A-  1        11        J.1         W  nt  and  allprocccd- 

in  default  of  appearance  pleadings    judgment  execution    and    all    otner  i„g3  thereupon  to  bo 
proceedings  and  costs  upon  such  writs  shall  be  subject  to  the  same  rules  "^(ij,",,""''""""^ 
and  practice  as  nearly  as  may  be  as  the  proceedings  in   an  ordinary  action  26  Vic.  No.  7  b. '22. 
commenced  by  writ  of  summons  and  according  to  the  law  and  practice  for  l^'^^"^^ylJ'^  126 
the  time  being  in  force  with  respect  to  such  an  action.  s.27. 

Kt'tension  of  Biglils  of  Action. 

6.  It  shall  and  mav   be  lawful  for  any  person  or  persons  having  D«^bt  may  be  brought 

,  1         •/•!•/•  V  i      1     •         against  tenant  for hfo 

any  rent  in  arrear  or  due  upon  any  lease  or  demise  lor  lite  or  lives  to  bring  forrcut. 
an  action  or  actions  of  debt  for  such  arrears  of  rent  in  the  same  manner  as  »  Anne  c.  it  s.  j. 
they  might  have  done  in  case  such  rent  were  due  and  reserved  upon  a 
lease  for  years. 

7.  It 
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31  Victoria  No.  17.  7.  It  shall  and  may  be  lawful  for  the  landlord  where  the  agreement 

T,    .  ,  ~T  1,         i'^  iiot  by  deed  to  recover  a  reasonable  satisfaction  for  the  lands  tenements 

Rents  how  to  be  -'.  i     i  i  •     t  i 

recovered  when  the  or  hereditaments  held  or  occupied  by  the  defendant  in  an  action  on  the 
demises  are  not  by  ^^^^  f^j.  ^j^^,  ^^gg  ^^^^  occupation  of  what  was  SO  held  01  ciijoyed  and  if  in 

11  Geo.  II.  c.  19  9.  evidence  on  the  trial  of  such  action  any  parol  demise  or  any  agreement 
^*-  (not  being  by  deed)  whereon  a  certain  rent  was  reserved  shall  appear  the 

plaintiff  in  such  action  shall  not  therefore  be  nonsuited  but  may  make  use 
thereof  as  an  evidence  of  the  quantum  of  the  damages  to  be  recovered. 

Actions  against  and  by   Executors. 
Debt  on  simple  con-  ^-  AH  actions  of  debt  shall  be  maintainable  on  simple  contract 

tract.      ^  _    against  executors  and  administrators. 

f PHiig  1605^^ '■  "■  9.  Where  any  tenant  for  life  shall  happen  to  die  before  or  on  the 

3  &  4  Win.  IV.  c.  42  day  on  which  any  rent  was  reserved  or  made  payable  upon  any  demise  or 
!;   ,■  ,,        lease  of  any  lauds  tenements  or  hereditaments  which  determined  on  the 

Kcnts  recoverable  iii>i  p       t  p       ^  •     •  n 

from  under-tenant     death  01  such  tenant  lor  life  the  executors  or  administrators  of  such  tenant 

dit™efore'the rent'is  ^'°^'  ^^^^   ^^aW  and   may  in  an  action  on  the   case  recover   of  and  from  such 

payable.  uiider-tenaut  or  under-tenants  of  such  lands  tenements  or  hereditaments  if 

11  Geo.  II.  c.  19  8.  gy^ij  tenant  for  life  die  on  the  day  on  which  the  same  was  made  payable 

the  whole  or  if  before  such  day  then  a  proportion  of  such  rent  according  to 

the  time  such  tenant  for  life  lived  of  the  last  year  or  quarter  of  a  year  or 

other  time  in  which  the  said  rent  was  growing  due  as  aforesaid  making  all 

just  allowances  or  a  proportionable  part  thereof  respectively. 

Rents  reserved  on  ^^-  Rents  resciTcd  and  iiiade  payable  on  any  demise  or  lease  of 

leases  determining  on  lands  tenements  .01  hereditaments  which  have  been  and  shall  ])e  made  and 

son  making  them  '""^  whicli  Icascs  01  deiniscs  determined  or  shall  determine  on  the  death  of  the 

(though  not  strictly    persoii  making  the   same   (although  such   person  was  not   strictly  tenant 

theXath  of 'the°'^ten"  for  life  thereof)  or  on  the  death  of  the  hfe  or  lives  for'  which  such  person 

ant  ywr  aH/re  f/e  to  was    entitled  to   such  lands  tenements   or  hereditaments  shall    so  far   as 

witiiin  the  provisions  rcspccts  the  rcuts  resei'vcd  by  such  leases  and  the  recovery  of  a  proportion 

of  the  section  last      thereof  by  the  person  granting  the  same  his  or  her  executors  or  adminis- 

4'  &  5Wm.  IV.  c.  22  trators  (as  the  case  may  be)  be  considered  as  Avithin  the  provisions  of  the 

»■  1-  section  last  preceding. 

Actions  by  and  against  H-  Actious  of  trespass  or  ou  the  casc  may  be  maintained  by 

executors  for  injuries  executors  or  administrators  for  any  injury  to  the  real  estate  of  their 
23  Vic!' No!  13  V'ss.  testator  or  intestate  committed  in  his  lifetime  for  which  the  like  actions 
3  fe'l"y°iV  4'>  ""J^lit  have  been  maintained  by  him  Provided  that  every  such  action 
8.2.  "shall  be  brought  within  one  year  after  the  death  of  such    testator   or 

intestate  and  that  the  injury  shall  have  been  committed  within  six 
calendar  months  before  his  death  and  the  damages  Avhen  recovered  shall 
form  part  of  the  deceased's  personal  estate  and  the  like  actions  may  be 
maintained  against  the  executors  or  administrators  for  any  wrong  com- 
mitted by  their  testator  or  intestate  to  another  in  respect  of  his  property 
real  or  personal  Provided  that  every  such  action  shall  be  brought  within 
six  mouths  after  such  executors  or  administrators  shall  have  taken  on 
themselves  the  administration  of  the  estate  of  the  deceased  and  that  the 
injury  shall  have  been  committed  Avithin  the  like  period  preceding  his 
death  and  the  damages  recovered  in  such  action  shall  be  payable  in  like 
order  of  administration  as  the  deceased's  simple  contract  debts. 
Liabiuty   for  death  l"^'  WheusocA'cr  the  death  of  a  person  shall  be  caused  by  awrong- 

u ' vfc 'no"°3'"3^' 1  ^"^  ^^^  neglect  or  default  and  the  act  neglect  or  default  is  such  as  would  (if 
■  death  had  not  ensued)  have  entitled  the  party  injured  to  maintain  an 

action 
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action  and  recover  damages  in  respect  thereof  then  and  in  every  such  case  sivictobue  No.  17. 
the   person  who   wonM   have   been  liable  if  death  had  not  ensued  shall  he    _.     — 
liable  to  an  action   for   damages  notwithstanding  the  death  of  the  person  a./ioS'icc.  93..  1. 
injured  and  although  the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony. 

13.  Every  sucii  action  shall  be  for  the  benefit  of  the  wife  husband  Actions  how  brought, 
parent  and  child  of  the  person  whose  death  shall  have  been  so  caused  and  }  p^'*'68g'^^  ''  ^' 
shall  be  brought  by  and  in  the  name  of  the  executor  or  administrator  of  the  9  &  ioVicc.  93  s.  2. 
person  deceased  and  in  every  such  action  the  jury  may  give  such  damages  as 

they  may  think  proportioned  to  the  injury  resulting  from  such  death 
to  the  parties  respectively  for  whom  and  for  whoso  benefit  such  action 
shall  be  brought  and  the  amount  so  recovered  after  deducting  the  costs 
not  recovered  from  the  defendant  shall  be  divided  amongst  the  before- 
mentioned  parties  in  such  shares  as  the  jury  by  their  verdict  shall  find 
and  direct. 

14.  Provided  that  not  more  than  one  action  shall  lie  for  and  in  Limitation  of  ac- 
respect  of  the  same  subject  matter  of  complaint  and  that  every  such  j^ yj^  jr^  g^  ,  3 
action  shall  be  commenced  within  twelve  calendar  months  after  the  death  iPringGsc. 

of  such  deceased  person.  ^  *  ^°  ^''^-  '■  ^^  '■  »• 

35.  In  every  such   action  the   plaintiff  on  the   record   shall   be  Particulars  of  de- 
required  together  Avith  the  declaration  to  deliver  to  the  defendant  or  his  ^''Yic  ko.  32  e.  4. 
attorney  a  full  particular  of  the  person  or  persons  for  whom  and  on  whoso 'J  &  10  Tic.  c.  93  8.4. 
behalf  such  action   shall  be  brought  and  of  the  nature  of  the  claim  in 
respect  of  which  damages  shall  be  sought  to  be  recovered. 

Specific  Delivery  of  Chattels. 

10.  When   the    action    shall   have   been   brought   to   recover  i"  af''??f<""'"«<^0Tci7 
specific  goods  and  the  plaintilT  shall  have  claimed  a  return  of  such  °henSr"aftOT  "verdict 
goods  or  their  value  and  damages  for  their  detention  and  shall  have  "Lay'"'"^!!  goods, 
recovered  a  verdict  and  judgment  in  such  action  it  shall  be  lawful  for  2  Pringleao. 
the  sheriff  if  so  required  by  the  plaintiff"  to  demand  and  seize  the 
specific  goods  claimed  if  they  can  be  found  by  him  and  to  deliver  them 
to  the  plaintiff  and  if  the  sheriff  shall  not  find  and  seize  the  saifl^"h''"o'j''°^^^^7tbe 
goods  it  shall  be  lawful  for  the  court  or  a  judge  if  the  said  court  or  foim/or  deiTvcry  of* 
judge  shall  see  fit  on  the  application  of  the  plaintiil"  to  order  the  'i'<'™ '"'  refused, 
actual   return   thereof    and   to   enforce    such   order   by    process    of 
attachment  and  if  such  application  be  refused  or  if  such  order  be  not 
obeyed  the  plaintiff  may  by  leave  of  a  judge  procure  a  separate  writ 
of  fieri  facias   to   be   issued   for   the   value    of  the    goods   without 
prejudice  to   his  right  to  issue  execution  cither  before  or  after  or 
concurrently  therewith  for  his  costs  of  suit  and  the  damages  awarded 
for  the  detention  of  the  goods. 

17.  The  court  or  a  judge  shall  have  power  if  they  or  he  see  fit  SpeciUc  doUvery  of 
to  do  so  upon  the  apjilication  of  the  plaintiff  in  any  action  for  the  27Vic.*No.  u  s.  31. 
detention  of  any  chattel  to  order  that  execution  shall  issue  for  the  3  p™i|  317. 
return  of  the  chattel  detained  without  giving  the  defendant  the  option  3.  ys. 
of  retaining  such  chattel  upon  paying  the  A'alue  assessed  and  if  the 
said  chattel  cannot  be  found  and  unless  the  court  or  a  judge  shall 
other^vise  order  the  sheriff  shall  distrain  the  defendant  by  all  his  lands 
and  chattels  in  the  said  sheriff's  bailiwick  till  the  defendant  render 
such  chattel  or  at  the  option  of  the  plaintiff'  that  he  cause  to  be  made 
of  the  defendant's  goods  the  assessed  value  of  such  chattel    Provided 

a  that 
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3iVicTosiiNo.  17.  tliat   tlie   plaintiff   shall  eitlier  by  tlie  same   or  a  separate  writ  of 

executiou   be   entitled  to   have   made  of  the  defendant's  goods  the 

damages  costs  and  interest  in  such  action     Provided  that  the  plaintiff 

may  proceed  under  the  preceding  section  anything  herein  contained 

notwithstanding. 

Specific   dcUvei-y  of  18-  I^  ^^  actions  and  suits  in  the  Supreme  Court  or  any  court 

goods  sold.  of  record  not  being  a  small  debts  court  for  breach  of  contract  to  deliver 

3^Piing  226.^ '  '      sjiecific  goods  for  a  price  in  money  on  the  application  of  the  plaintiff 

19  &  20  Vic.  c.  97     and  by  leaA'e  of  the  judge  before  whom  the  cause  is  tried  the  jury  shall 

'■  *"  if  they  find  the  plaintiff  entitled  to  recover  find  by  their  verdict  what 

are  the  goods  in  respect  of  the  non-delivery  of  which  the  plaintiff  is 

entitled  to  recover  and  which  remain  undelivered  Avhat  (if  any)  is  the 

sum  the  plaintiff  would  have  been  liable  to  pay  for  the  delivery  thereof 

what  damages  (if  any)  the  plaintiff  would  have  sustained  if  the  goods 

should  be  delivered  vmder  execution  as  hereinafter  mentioned  and  what 

damages  if  not  so  delivered  and  thereupon  if  judgment  shall  be  given 

for  the  plaintiff  the  court  or  any  judge  thereof  at  their  or  his  discretion 

on  the  application  of  the  plaintiff  shall  have  power  to  order  execution 

to  issue  for  the  delivery  on  payment  of  such  sum  (if  any)  as  shall  have 

been  foimd  to  be  payable  by  the  ^ilaintiff  as  aforesaid  of  the  said  goods 

without  giving  the  defendant  the  option  of  retaining  the  same  ui)on 

jiaying  the  damages  assessed  and  such  writ  of  execution  may  be  for 

the  delivery  of  such  goods  and  if  sucli  goods  so  ordered  to  be  delivered 

or  any  part  thereof  cannot  be  found  and  unless  the  court  or  such  judge 

as  aforesaid  or  a  judge  of  the  Supreme  Court  shall  othei'wise  order  the 

sheriff  or  other  officer  of  such  covirt  of  record  shall  distrain  the  defendant 

by  all  his  lands  and  chattels  in  the  said  sheriff '.s  bailiwick  or  within 

the  jurisdiction  of  such  other  court  of  record  tiU  the  defendant  deliver 

such  goods  or  at  the  option  of  the  plaintiff  cause  to  be  made  of  the 

defendant's  goods  the  assessed  value  or  damages  or  a  due  joroportion 

thereof  Provided  that  the  plaintiff  shall  either  by  the  same  or  a  separate 

writ  of  execution  be  entitled  to  have  made  of  the  defendant's  goods 

the  damages  costs  and  interest  in  such  action  or  suit. 

Execution  on  Decrees  and  Orders. 

Decrees  aud  ordevs  of  19.  All   remedies    hereby    given   to  judgment    creditors    are 

courts  of  equity  &c.  likewisc  givcii  to  any  persons  to  whom  any  moneys  or  costs  charges 

judgmeirts^"  °         or  expenses  are  by  any  decree  or  order  in  equity  or  any  rule  or  order 

1  p^*^  !^  9fi\^  *'  ^'      ^^  common  law  by  the  Supreme  Court  or  any  decree  rule  or  order 

i&2VicTc.ii0  9. 18.  of  the   said   coiu't   in   its    ecclesiastical   or   matrimonial  jvu'isdiction 

respectively  directed  to  be  paid. 

Execution  on  Foreign  Judgment. 
Memorial   of  judg-  ^^-  ^^   shall   be   lawful   for  any  person   in  whose  favor   any 

ment  &c.  under  seal  judgment  decrcc  rule  or  order  whereby  any  sum  of  money  is  made 
anyTuTr'  $u"[raU  Payable  shall  have  been  obtained  in  the'Supreme  Court  of  any  of  Her 
asian  colony  filed  in  Majesty's  Australasiau  colonics  (including  the  islands  and  colonies  of 
Imbane  shair'be"!  ^cw  Zealand)  to  cause  a  memorial  of  the  same  containing  the 
record  thereof  and  particulars  hereinafter  mentioned  and  authenticated  by  the  seal  of  the 
i"vic°  Na''i2^B!"i.  court  wherciu  such  judgment  decree  rule  or  order  was  obtained  to  be 
1  Pring  264.  filed  in  the  office  of  the  Supreme  Court  at  Brisbane  and  such  memorial 

being  so  filed  shall  thenceforth  be  a  record  of  su.ch  judgment  decree 
rule  or  order  and  execution  may  issue  thereon  as  hereinaiter  provided. 

21.  Every 
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21.  Every  such  memorial  shall  he  on  parchment  and  signed  hy  31Victobi«  no.i7. 
the  party  in  Avhosc  favor  sucli  judi^ment    decnH'  rule  or  order  \A'as       .    — 
oljtained  or  his  attorney  and  shall  contain  the  following-  particulars  all  meinom"  "^ 

of  which  shall  be  fairly  written  without  interlineations  or  erasures  and  ^'^  ^'i"  ^°:  ^-  '■  -■ 
(with  the  exception  of  dates)  in  words  at  length  (that  is  to  say)  the  ""^  "'''" 
names  and  additions  of  the  parties  the  form  or  uatui-e  of  the  action  or 
suit  or  other  proceeding  and  when  commenced  the  date  of  the  signing 
or  entering  up  of  the  judgment  or  of  passing  the  decree  or  of  making 
the  rule  or  order  and  tlie  amount  recovered  or  the  decree  pronounced 
or  rule  or  order  made  and  if  there  was  a  trial  the  date  of  such  trial 
and  the  amount  of  verdict  given. 

22.  It  shall  1)0  lawful  for  any  judge  of  the  Supreme  Court  of  Mode  of  obtaining 
this  colony  upon  the  application  of  the  person  in  whose  favor  such  t^^S)!''""-   .„    _ 

•      1  i       1  1  1  li    •        1  1  •  ii  1      19  Vie.  No.  12  e.  8. 

judgment  decree  rule  or  oi'der  was  obtamcd  or  his  attorney  toiPring26i. 
issue  a  summons  calling  upon  the  person  against  whom  such  judgment 
decree  rule  or  order  w^as  obtained  to  show  cause  within  such 
time  after  personal  or  otber  service  of  tlie  summons  as  such  judge 
sliall  direct  why  execution  should  not  issue  upon  such  judgment 
decree  rule  or  order  and  such  summons  shall  give  notice  that  in 
default  of  appearance  execution  may  issue  accordingly  and  if  the 
person  so  summoned  does  not  appear  or  does  not  show  sufficient 
cause  against  such  summons  it  shall  be  lawful  for  any  judge  of  the 
Supreme  Court  or  the  said  court  on  due  proof  of  such  service  as 
aforesaid  to  order  execution  to  issue  as  upon  a  judgment  decree  rule 
or  order  of  the  Supreme  Court  of  this  colony  subject  to  such  terms 
and  conditions  (if  any)  as  to  such  judge  or  court  may  seem  fit  and 
thereupon  and  sul^ject  thereto  tlie  person  entitled  to  such  execution 
shall  have  and  be  entitled  to  all  such  process  and  to  all  such  rights 
and  remedies  for  the  enforcement  thereof  and  the  person  against 
whom  such  execution  is  ordered  shall  in  like  manner  be  entitled  to 
all  such  protective  rights  and  advantages  as  they  would  respectively 
have  been  entitled  to  had  such  judgment  decree  rule  or  order  been 
obtaiued  in  the  Supreme  Court  of  this  colony  and  all  such  proceedings 
may  be  had  or  taken  for  the  revival  of  such  judgment  decree  rule  or 
order  or  the  enforcement  thereof  by  and  against  persons  not  parties 
to  such  judgment  decree  rule  or  order  as  may  be  had  for  the  like 
purposes  upon  any  judgment  decree  rule  or  order  of  the  Supreme 
Court  of  this  colony. 

Description  of  Parties. 

23.  In  all  actions  upon  bills  of  exchange  or  promissory  notes  or  i„i,iaisofnnnicsmsy 
other  written  instruments  any  of  the  parties  to  which  arc  designated  V  IVT^y^'^v  "c'^/g 
the  initial  letter  or  letters  or  some  contraction  of  the  christian  or  first  8.12. 

name  or  names  it  shall  bo  sufTieiimt  in  every  afTuliivit  to  hold  to  liail  and 
iu  the  process  or  declaration  to  designate  such  persons  by  the  same  initial 
letter  or  letters  or  contraction  of  the  christian  or  first  name  or  names 
instead  of  stating  the  christian  or  first  name  or  names  in  full. 

2i.  No  plea  in  abatement   for  a  misnomer  shall  be  allowed  in  any  Misnomer  not  to  be 
personal  action  but  in   all  cases  in  which   a   misnomer  would    but    for  ^''^''''^f '(Vm^Tv'"'' 
this  Act  have  been  by  law  pleadable  in   abatement  in  such  actions  the  c,  42  6. 11. 
defendant  shall  be  at  liberty  to  cause   the  declaration  to  be  amended  at 
the  costs  of  the  plaintiff  by  inserting  the  right  name  upon  a  judge's  summons 

founded 
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31  VicTOEM  No.  17.  founded  on  au  affidavit  of  the  right  name  and  in  case  such  summons 
shall  be  discharged  the  costs  of  such  application  shall  be  paid  by  the 
party  applying  if  the  judge  shall  think  fit. 

Style  of  Defendant. 
Co-partnersiiips  aU  of  25.  And  whereas  in  some  cases  business  is  carried  on  in  the  colony 

whose  members  are -by  pei'sons  ill  co-partnership  or  by  one  individual  or  more  assuming  the 
4''Yi"°>'o.  6  8.  17.  style  of  a  co-partnership  or  acting  as  agent  or  agents  for  a  co-partner.ship 
iPi-ing7.  and  in  some  of  those  cases  the  names  of  the  actual  members  of  such 

co-partnership  or  of  some  of  them  are  or  may  be  unknown  in  order  to  prevent 
any  failure  of  justice  in  such  cases  be  it  enacted  That  every  such 
co-partnership  and  the  several  members  thereof  or  the  persons  or  person 
having  carried  on  business  under  the  style  of  any  such  co-partnership  may 
be  sued  in  any  action  at  law  in  the  name  or  names  of  any  one  or  more  of 
the  members  of  such  co-partnership  on  behalf  of  all  the  members  composing 
the  same  or  in  the  name  or  names  of  any  such  agent  or  agents  for  and  on 
behalf  of  such  co-partnership  so  as  that  in  all  cases  wherein  it  would  have 
been  necessary  if  this  Act  had  not  been  passed  to  mention  the  names  of  all 
the  members  composing  any  such  co-partnership  it  shall  be  sufficient  to 
mention  onh^  the  name  or  names  of  such  one  or  more  member  or  members 
or  of  such  agent  or  agents  on  behalf  of  such  co-partnership  and  every 
judgment  obtained  in  any  such  action  shall  have  the  same  effect  and 
operation  upon  the  property  both  real  and  personal  of  such  co-partnership 
and  also  upon  the  property  and  persons  of  the  several  members  thereof 
when  discovered  whether  such  property  be  joint  or  separate  as  if  every 
member  of  such  co-partnership  had  been  actually  and  in  fact  a  defendant 
in  the  action. 
Proviso.  26.  In  every  summons  and  other  writ  issued  and  declaration  or 

ivvm^i^'^''^^'  other  pleading  filed  on  behalf  of  the  plaintiff  in  any  action  brought  under 
the  provisions  of  the  preceding  section  the  style  or  firm  of  the  co-partner- 
ship shall  be  specified  and  it  shall  distinctly  appear  that  the  defendant 
sued  is  so  sued  either  as  a  member  or  as  agent  for  and  on  behalf  of  a 
co-partnership  provided  also  that  no  agent  sued  on  behalf  of  a  co-partnership 
shall  by  reason  only  of  his  being  so  sued  be  liable  in  person  or  in  jwoperty 
to  any  judgment  obtained  in  such  action. 

Appearance. 
Appearance  by  Uio  27.  Evcvy  appearance  by   the  defendant  in  person  shall  give  an 

defendant  i"  person  address   at  whicli  it  shall  be   sufficient  to  leave   all  pleadings  and  other 

to  (;ive  au  address  at  -,■  .  ..  ,  .  ■,    ■  f  i         •<  ^  ■, 

which  proceedings     proceedings  not  requiring  personal  service  and  if  such  address  be  not 

mav  be  serTcd.         givcu  the  appcarancc  shall  not  be  received  and  if  an  address  so  sivcn  shall 

2  Priug  1G16.  bc  iUusoiy  or  fictitious  the  appearance  shall  l)c  irregular  and  may  be  set 

aside  by  the  court  or  a  judge  and  the  i)laiatiff  may  be  permitted  to  proceed 

by  sticking  up  the  proceedings  in  the  profhouotary's  office  without  further 

service. 

Mode  of  appearance  28.  The  modc  of  appcaraucc    to    every   writ   of  summons    in    a 

17  vic.No.TiTTf  pei'sonal  action  shall  bo  by  deliAcring  a  memorandum  in  writing  according 

2  Pring  1616.  to  the  following  form  or  to  the  like  effect — 


J.^L  ^"^  ^''' "' '"■  "A-    plaintiff  against  C.    J).'] 


The  defendant  C.  J),  appears 

in  person. 
E.   F.   attorney    for    C.    D. 

appears  for  him. 


or 
against    C.    D.    and    another 

or 
against    C.    D.    and    others. 
l_I/  the  Dp/enrlant  appears  in  Person  here  give  his  Addi-esa.'] 
Entered  the  day  of  18 

Such 


lin  jurisdiction  to 
8.  57. 
e.  70 


COMMON  LAW  PRACTICE  ACT.  101 

Such  momoraiidnni  to  be  delivered  to  the  proper  officer  and  to  be  dated  on  3iTicroBi.«  no.i7. 
the  day  of  the  delivery  thereof.  

DUatori/  Pleas. 
20.  No  dilatory  plea  shall  beVeccived  in  any  court  of  record  unless  No  dii«to.y  plea  lo 
the  party  oflering  such  plea  do  by  afiidnvit  prove  the  truth  thereof  or  show ''® '"''''':'"''"'''<'"  °" 
some  probable  matter  to  the  court  to  induce  them  to  believe  that  the  fact  "t'Anne'r.  i6s.  u. 
of  such  dilatory  plea  i.s  true. 

Times  of  I'roceedmij. 

30.  A  plaintiff  shall  be  deemed  out  of  court  unless  he  declare  Plaintiff  to  declare 
within  one  year  after  the  writ  of  summons  is  returnable.  within  a  ycnr. 

31.  The  defendant  may  appear  at  any  time  before  judgment  and  if  iVring^em^  '  ^^' 
he  appear  after  the  time  specified  in  the  writ  of  summons  he  shall  after  ^^  *  •''  ^  ■'"■  <■■  ''^' 
notice   of  such  appearance  to  the  ])laintifr  or  his  attornev  be  in  the  same 'I' ^^" 

■i-  i  II-  ii  1-  •      ii  ,■•  -n  ,        ,      ,  Appearance  to  bo 

position  as  to  pleadings  or  otlier  proceedings  in  the  action  as  if  he  had  entered  at  any  time 
appeared  in  time     Provided  always  that  a  defendant  appearing  after  the  i7'^^^c'''Nr'^T''  2- 
time  appointed  l)y  the  writ  shall  not  bo  entitled  to  any  further  time   for  2  Prins  leiG. 
pleading  or  any  other  proceeding  than   if  ho  had  a])pcared  within  such  ^^^V^^'*"" '^■^*' 
appointed  time. 

32.  In  cases  where   the  defendant  is   within  the  jurisdiction  the  Time   for    pleading 
time  for  pleading  in  bar  unless  extended  by  the  court  or  a  judge  shall  be  "l""'".''  .defendant  is 
eight  days  and  a  notice  requiring  the  defendant  to  pk\'id  thereto  in  eight  be Vig"ht"d"y8.' 
days  otherwise  judgment  may  whether  the  decLiration  be  delivered  or  filed  i^Vic.  No.'21 
be  indorsed  upon  the  declaration  or  delivered  separately.  i5  &°^i6  A'ic 

33.  Where  an  amendment  of  any  pleading  is  allowed  no  now  ^-  *'^- 
notice  to  plead  thereto  shall  be  necessary  'but  the  op])osite  party  shall  be  IZ\.^lhntt"'^ 
bound  to  plead  to  the  amended  pleading  within  the  time  specified  in  the  ^^  y'<^- ^'o- 21  8.83. 
original  notice  to  plead  or  within  two  days  after  amendment  Avhichever  l5^i"l6^^"•?c.  c.  7c. 
.shall  last  expire  unless  otherwise  ordered  by  the  court  or  a  judge  and  in  *•  •'<'• 

case  the  amended  pleading  has  been  pleaded  to  before  amendment  and  is 
not  pleaded  to  de  novo  within  two  days  after  amendment  or  within  such 
other  time  as  the  court  or  a  judge  sliall  allow  the  pleadings  originally 
pleaded  thereto  shall  stand  and  be  considered  as  pleaded  in  answer  to  such 
amended  pleading. 

34.  Where  any  issue  is  or  shall  be  joined  in  any  cause  and  the  Proceedings  whero 
plaintiff  has  neglected  or  shall  neglect  to  bring  such  issue  on  to  be  tried  p'"""'''"  n<'gi«'s  to 
according  to  the  practice  for  the  time  being  of  the  Supreme  Court  whether  be  tried. 

the  plaintiff  shall  in  the  meantime  have  given  notice  of  trial  or  not  the  2^j,yi'^' "Ji^il^  °•^^■ 

defendant  may  give  twenty  days'  notice  to  the  plaintiff  to  bring  the  issue  is  &  levic!  c.  76. 

on  to  be  tried  at  the  sittings  or  assizes  as  the  case  may  be  next  after  the  "'  ^'^^' 

expiration  of  the  notice  and  if  the  plaintiff  afterward   neglects  to  give 

notice  of  trial  for  such  sittings  or  assizes  or  to  proceed  to  trial  in  pursuance 

of  the  said  notice  given  by  the  defendant  the  defendant  may  suggest  on 

the  record  that  the  plaintiff  has  failed  to  proceed  to  trial  although  duly 

required  so  to  do   (which  suggestion  shall  not  be  traversable  but  only  be 

subject  to  be  set  aside  if  untrue)   ami  may  sign  judgment  fur  his  costs 

provided  that  the  court  or  a  judge  shall  have  power  to  extend  the  time 

for  proceeding  to  trial  with  or  witliout  terms. 

35.  Nothing  herein  contained  shall  affect  the  right  of  a  defendant  Defendant's  right  to 
to  take  down  a  cause  for  trial  after  default  of  the  plaintilf  to  proceed  to  n'^pZ^J-n-Jreseitcd! 
trial  according  to  the  course  and  practice  of  the  court  and  if  records  are  16  &  ic  Vie.  c.  76 
entered  for  trial  both  by  the  plaintiff  and  the  defendant  the  defendant's "'  ^^^' 

record 
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31V1CTOEIX  No.  17.  record  shall  be  treated  as  standing  next  in  order  after  the  plaintiff's  record 
~7~viso       ^^  ^^^  ^^^^  ^^  causes  and  the  trial  of  the  cause  shall  take  place  accordingly. 
ErrcutLrforvteen  36.  A   plaintiif  or   defendant  having   obtained  a  verdict  shall  be  , 

days  after  trial.  entitled  to  issue  cxecution  in  fourteen  days  unless  the  judge  who  tries  the 
2^Mn2^625.^ '^'^  ^^^^  °^'  some  othcr  judge  or  the  court  shall  order  execution  to  issue  at 
15  &  16  fie.  c.  76  an  earlier  or  later  period  with  or  without  terms. 

s.  120. 

Motion  and  Summons. 
Affidavits  on  new  37.  Upou  uiotions  founded  upon  affidavits  it  shall  be  lawful  for 

matter.  either  party  witli  leave  of  the   court  or  a  iudge  to  make  affidavits  in 

20  Vic.  No.  31  s.   18.  I-      ^.i  ca  1       ■  I-        f  1.1  •(.  j.  i. 

2Prin2i649.  auswer  to  the  aitidavits  of  the  opposite  party  upon  any  new  matter  arising 

17  &  18  A'ic.  c.  125  q^^  of  gud^  affidavits  subject  to  all  such  rules  as  shall  hereafter  be  made 

respecting  such  affidavits. 
Court  or  judge  may  38.  Upou  the  hearing  of  any  motion  or  summons  it  shall  be  lawful 

direct  oral  examina- fQ^  i\^q  court  or  judge  at  their  or  his  discretion  and  upon  such  terms  as 
20  Tic.  No^ sT".  19.  they  or  he  shall  think  reasonable  from  time  to  time  to  order  such  docu- 
2  I'ring  1650.  meuts  as  they  or  he  may  think  fit  to  be  produced  and  such  witnesses  as 

17  &  18  Vie.   c.  , ,  1  ii  •    1  J.  11  •       1       • 

,.  46.  they  or  he  may  think  necessary  to  appear  and  be  examined  viva  voce 

either  before  such  court  or  judge  or  before  any  commissioner  for  taking 

affidavits  and  upon  hearing  such  evidence  or  reading  the  deposition  to 

make  such  rule  or  order  as  may  be  just. 

Proceedings     before  39.  The  couitor  judge  may  by  such  rule  or  order  or  any  subsequent 

mination"  *"''''  ^^'^  ^'^'^^  ^^'  o'"^^*^^'  coiuiuand  the  attendance  of  the  witnesses  named  therein  for 

20  Vic.  No.  31  s.  20.  the  purpose  of  being  examined  or  the  production  of  any  writings  or  other 

^J^l^"?}^°'      lo-  documents  to  be  mentioned  in  such  rule  or  oider  and  such  rule  or  order 

1/   &   IS  Vic.  c.    i^o 

a.  47.  shall  be  proceeded  upon  in  the  same  manner  and  shall  have  the  same  force 

and.  effect  as  a  rule  of  the  court  under  the  Evidence  and  Discovery  Act  for 
the  time  being  and  it  shall  be  lawful  for  the  court  ov  judge  or  such  com- 
missioner to  adjourn  the  examination  from  time  to  time  as  occasion  may 
require  and  the  proceedings  upon  such  examination  shall  be  conducted  and 
the  depositions  taken  down  as  nearly  as  may  be  in  the  mode  in  use 
with  respect  to  the  viva  voce  examination  of  witnesses  under  a 
commission  or  on  interrogatories. 

Refusal  to  make  Affidavit. 
Examination  of  per-  40.  Any  party  to  any  civil  proceeding  or  motion  for  a  criminal 

eon  who  refuses  to  information  in  the  Supreme  Court  requiring  the  affidavit  of  a  person  who 

make  an  aflidavit.  /•  j_  i  re  n        -^  i       1  _(>  -11  1 

20  Vic.  No.  31  8.  21.  rciuses  to  make  an  affidavit  may  apply  by  summons  tor  an  order  to   such 

^\?'k^S^v^'      losP^^s^*^  ^^  appear  and  be  examined  upon  oath  before  a  judge  or  any  com- 

B.  48.  •    ■  -  missioner  for  taking  affidavits  to  whom  it  may  be  most  convenient  to  refer 

such  examination  as   to  the  matters  concerning;  which  he  has  refused  to 

make  an  affidavit  and  a  judge  may  if  he  think  fit  make  such  order  for  the 

attendance  of  such  person  before  the  person  therein  appointed  to  take  such 

examination  for  the  purpose  of  being  examined  as  aforesaid  and  for  the 

production  of  any  writings  or  documents  to  be  mentioned  in  such  order  and 

may  therein  impose  such  terms  as  to  such  examination  and  costs  of  the 

application  and  proceedings  thereon  as  he  shall  think  fit. 

Proceedings  upon  or-  41.  Such  ordor  shall  be  proceeded  upon  in  like  manner  as  an  order 

2"  Ti'c^N™  3*1 's°22  ^^"^  '^  commission  made  under  the  Evidence  and  Discovery  Act  for  the  time 

2Pringi650.        ""being  and  the  examination  thereon  shall  be   conducted  and  the  depositions 

taken  down  and  returned  as  nearly  as  may  be  in  the  mode  used  on  viva 

voce  examinations  under  such  a  commission. 

Judgment. 
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Judgment.  31  Victobi*  No.  17 

42.  No  judgment  as  in  the  case  of  a  nonsuit  shall  henceforth  bo  — 

•  No   judgment   aa   in 

B      ^    •  case  of  nunsiiit. 

4-3.  In  actions  where  the    plainlitT   socks  to   recover  a   debt   or  i''7''^- ^'o- 21  «■  oo. 
liquidated  demand  in  money  iudomont  by  default  shall  be  final.  ,    ""^  ,  f ^'    ,  , 

.  .      T         11        i-  I  Ti  1    •     ,•«•  n  ,,       Juilfpncnt  by  default 

44.  In  all  actions  where  the  plaintili  recovers  a  sum  of  money  the  when  nnoi. 
amount  to  which  he  is  entitled  may  be  awarded  to  him  by  the  judj^ment  |^*  ^*''''"-  f-^G". 
generally  without  any  distinction  being  therein  made  as   to  whether  such  judgment  bv  default 
sum  is  recovered  by  way  of  a  debt  or  damages.  for  li'inuiatcd 

45.  And  be  it  enacted  and  declared  That  no  judgment  in  any  nTk-.  No"2i  9.  83. 
action  at  law  recovered  or  to   be  recovered  shall  l)iud  or  aflect  or  be  -  ^'""g^*'2i-. 
deemed  to  have  bound  or  atfected  any  lands  or  hereditaments  in  the  s.  39.         '"  "' 
said  colony     Pi'ovided  always  that  every  writ  of  execution  or  any  Judgment  for  money 
such  judgment    against  the' lands  or   hereditaments   of  the    ixnvson  ;l™;;'"Ho,T'''be?ween 
against  whom  such  judgment  shall  be  obtained  when  delivered  to  the  debt  and  damages, 
sheriff  of  the  said  colony  or  to  the  sheriff  of  any  district  thereof  as  tlic  oVring^'e-jr  ^'^^' 
case  may  be  shall  affect  and  be  deemed  to  have  bound  such  lands  from  lo  &  le  Vic.  e.  7G 
the  time  of  such  delivery  thereof  in  like  manner  as  any  writ  of  fierl^',^^' , 

/••  !•!  I'liiii  No  judgment  re- 

acias  now  binds  goods  and  chattels.  covered  to  bind  land 

i\eiv  Dial.  lodged  with  tho 

46.  No  new  trial  shall  be  granted  by  reason  of  the  ruling  of  any  ehcrifr. 

judge  that  the  stamp  upon  any  document  is  sufficient  or  that  the  document  2  ^ing^i2'29.^'  ''  ^^' 
does  not  require  a  stamp.  No  new  trial  for 

l~T  J  ■  ruling  as  to  stamp. 

KvCCUtwn.  30  Vie.  No.  11  s.  20. 

47.  In  every  case  of  execution  the  party  entitled  to  execution  i7&  is  yic.  c.  123 
may  levy  the  poundage  fees  and  expenses  of  the  execution  over  and  "l 

I    "        ,^''  '■  1  ■*•  Expenses    of   eiecu- 

aboye  the  sum  recovered.  tion. 

48.  If  any  judgment  creditor  Avho  under  the  powers  of  the  two  ^^^^'J^^o-^ ''  ^^' 
sections  next  succeeding  of  this  Act  or  of  the  fifty-sixth  section  of  the  15  &  16  vie. C  76 
"Common  Laio  Process  Act  of  18GT'  shall  have  obtained  any  such  ^- ^-"': . 
charge  or  be  entitled  to  the  benefit  of  any  security  whatsoever  shall  trije'  rcnnquiThed  if 
afterwards  and  before  the  projierty  so  charged  or  secured  shall  have  f'"  person  bo  taken 
been  converted  into  money  or  realised  and  the  produce  thereof  applied  3"vi'c^No'.°i8  9. 4. 
towards  paj-nient  of  the  judgment  debt  cause  the  person  of  tlie  judg-  H''"i'"v"*'^iio ,  ir 
ment  debtor  to  be  taken  or  charged  in  execution  ujion  such  judgment 

then  and  in  such  case  such  judgment  creditor  shall  be  deemed  and 
taken  to  have  relinquished  all  right  and  title  to  the  benefit  of  such 
charge  or  security  and  shall  forfeit  the  same  accordingly. 

Distriiiffas. 

49.  If  any  person  against  whom  any  judgment  shall  have  been  stock  and  shares  in 
entered  up  in  the  Supreme  Court  shall  have  any  annuities  funds. st oek  !'"'''"^.*'°™'"'",'" 

■^/».  IT  /ii*.  1  \   belongmg  to  tlio 

or  shares  of  or  in  any  public  company  (whether  incorporated  or  not)  debtor  and  standing 
or  any  deposit  in  any  bank  in  Queensland  or  its  dpi)endencies  standing"^"  i.'i',ar°ed  by  "order 
in  his  name  or  in  his  own  right  or  in  the  name  of  any  person  in  trust  of  a  judge. 
for  him  or  shall  have  or  be  entitled  to  any  equity  of  redemption  or  ^  prj„^2Gx  '  ^ 
other  equitable  interest  which  at  law  cannot    be  taken  in  execution  ut  2  Vicvc.  no  s.ii. 
it  shall  l)e  lawful  for  a  judge  of  the  said  court  on  the  application  of  i;''pV',^„^g:J/'^"" 
any  judgment  creditor  to  order  that  such  annuities  funds  stock  shares 
or  deposits  or  any  such  equity  of  redemption  or  equitable  interest  or 
such  of  them  or  such  part  thereof  respectively  as  be  shall  tliink  fit  . 

."Shall 


104  COMMON  LAW  PRACTICE  ACT. 

31  vicTOBii  No.  17.  sliall  stand  cliarged  with  the  payment  of  the  amount  for  which 
judgment  shall  have  been  so  recovered  and  interest  thereon  and  such 
order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to  if  such  charge  had  been  made  in  his  favor 
by  the  judgment  debtor  Provided  that  no  proceedings  shall  be  taken 
to  have  the  beuetit  of  such  charge  until  after  the  expiration  of  three 
calendar  months  from  the  date  of  such  order. 
Order  of  judge  to  be  50.  Aud   in    ordcr    to    prevent    any    person    against    whom 

made  m  tiie  first       iudgmcut    shall  havc  bccu  obtained  from  transferring  receiving   or 

instance  ex  parte  and.}        o      _  •    ■  p        i  ,       i         i  i  ^^^j- r  j^j^-^^^     wi. 

on  notice  to  the  bank  disposiug  ot  any  auuuities  luuds  stocK  sharcs  or  deposits  hereby 
7 emtraY ^'diltrin-  authorised  to  be  charged  for  the  benefit  of  the  judgment  creditor 
(!ai.  imder   an   order   of  a  judge   as  aforesaid   every   order   of  a  judge 

1  PHnf  26^.  ^  ^  charging  any  annuities  funds  stock  or  shares  in  any  such  public 
1  &2  Vic.  c  110  8.15.  company  or  any  deposit  in  any  such  bank  under  this  Act  maybe 
2^Pringi659. '^^  made  in  the  first  instance  ex  ^;rtr^e  and  without  any  notice  to  the 
judgment  debtor  and  shall  be  an  order  to  show  cause  only  and  such 
order  if  any  annuities  funds  stock  shares  or  deposits  standing  in  the 
name  of  the  judgment  debtor  in  his  own  right  or  in  the  name  of  any 
person  in  trust  for  him  is  to  be  afi^ected  by  such  order  shall  restrain 
such  public  company  and  the  accountant  and  cashier  of  every  such 
bank  from  permitting  the  transfer  or  disposal  thereof  and  if  after 
notice  of  such  order  to  the  person  or  persons  to  be  restrained  thereby 
or  in  case  of  corj)orations  to  any  authorised  ageut  of  such  corporation 
aud  before  the  same  order  shall  be  discharged  or  made  absolute  such 
corporation  or  person  or  jjersons  shall  permit  any  such  transfer  or 
disposal  to  be  made  then  and  in  such  case  the  corporation  or  person 
or  persons  so  permitting  such  transfer  or  disposal  shall  be  liable  to 
the  judgment  creditor  for  the  value  or  amount  5f  the  property  so 
charged  or  so  transferred  or  disposed  of  or  such  part  thereof  as  may 
be  sufficient  to  satisfy  his  judgment  and  no  disposition  of  the  judg- 
ment debtor  in  the  meantime  shall  be  valid  or  efi'ectual  as  against 
the  judgment  creditor  and  furthei"  unless  the  judgment  debtor 
shall  within  a  time  to  be  mentioned  in  such  order  show  to  a  judge  of 
the  said  court  sufficient  cause  to  the  contrary  the  said  order  shall 
after  proof  of  notice  thereof  to  the  judgment  debtor  his  attorney 
or  agent  be  made  absolute  Provided  that  atiy  such  judge  shall  iq^on 
application  of  the  judgment  debtor  or  any  person  interested  have  full 
power  to  discharge  or  vary  such  order  and  to  award  such  costs  upon 
such  application  as  he  may  think  fit. 

Ganiishment. 

Examination  of  judg-  51.  It  shall  bc  lawful  for  auy  ci'cditor  who  has  obtained  a 

property.  ""^  "^  °  "'judgment  in  the  Supreme  Court  to  apply  to  the  court  or  a  judge  for 

20  Vic.  No^3i  9.26.  a  rulc  or  order  that  the  judgment  debtor  be  orally  examined  as  to  his 

17 1'llvic.  C.123    pvoperty  or  means  available  for  the  satisfaction  of  such  judgment  and 

»-60-  in  particular  as  to  auy  and  Avhat  debts  arc  owing  to  him  before  a 

judge  or  such  commissioner  for  taking  affidavits  as  the  court  or  judge 

shall  appoint  and  the  court  or  judge  may  make  such  ru.le  or  order  for 

the  examination  of  such  judgment  debtor  and  for  the  production  of 

any  books  or  documents  and  the  examination  shall  be  conducted  in 

the  same  manner  as  in  the  case  of  an  oral  examination  under  the 

Evidence  and  Discovery  Act  for  the  time  being. 

52.  It 
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52.  It  shall  be  laAvful  for  a  judge  upon  the  ex  parte  application  31  vicroBii  No.  17. 
of  such  judgment  creditor  either  before  or  after  such  oral  examination  j^^,      — 

and  upon  allidavit  by  himself  or  his  attorney  stating  that  judgment  at"l,-iniZ"[  of' d'bu! 

has  been  recovered  and  that  it  is  still  unsatislied  and  to  what  amount  ^".yj"'- ^"g.^^^'- 2^- 

and  that  any  other  person  is  indebted  to  the  judgment  debtor  and  is  i7  &"i8  Vic.  c.  125 

within  the  jurisdiction  to  order  that  all  deljts  owing  or  accruing  froni"'''^' 

such  third  ])ersou  (hereinafter  called  the  garnishee)  to  the  judgment 

debtor  shall  be  attached  to  answer  the  judgment  debt  and  by  the 

same  or  any  subsequent  order  it  may  be  ordered  that  the  garnishee 

shall  appear  before  the  judge  or  such  ofliccr  of  the  court  as  such 

judge  shall  a])point  to  show  cause  why  he  should  not  pay  the  judgment 

creditor  the  debt  due  from  him  to  the  judgment  debtor  or  so  much 

thereof  as  may  be  sufficient  to  satisfy  the  judgment  debt. 

53.  Service  of  an   order  that  debts  due  or  accruing  to   the  Order  foi- attachment 
jvidgment  debtor  shall  be  attached  or  notice  thereof  to  the  garnishee  20  v'i'c''  No^'31 

in  such  manner  as  the  judge  shall  direct  shall  bind  such  debts  in  his  2  Pnne"ir,5i. 
hands.  "  I'g*  is  ^'i'=-  '■  123 

54.  If  the  garnishee  does  not  forthA\ith  pay  into  court  the  proeecdinRs  to  levy 
amount  due  from  him  to  the  judgment  debtor  or  an  amoimt  equal  to  "'no'.'"'  "^'"^  f"""™ 
the  judgment  debt  and  does  not  dispute  the  debt  due  or  claimed  to  fubior."'''  °''"  ^"""' 
be  due  from  him  to  the  judgment  debtor  or  if  he  does  not  appear  upon  l^J^'^-  ^'?:  ^^  '•  ^^■ 
summons  then  the  judge  may  if  he  think  fit  order  execution  to  issue  17  &'i8  vTc.  c.  125 
and  it  may  be  sued  forth  accordingly  without  any  pi-evious  writ  or'-''^- 

process  to  levy  the  amount  due  from  such  garnishee  toAvards  satis- 
faction of  the  judgment  debt. 

55.  If  the  garnishee  disputes  his  liability  the  judge  instead  of  judge  may  allow 
making  an  order  that  execution  shall  issue  may  order  that  the  iudErment  J""'-'"'^"'  "<^''''<'«" 
creditor  shall  be  at  liberty  to  proceed  against  the  garnishee  by  writ  20  Vie.  Xo.  is  s.  30. 
calling  upon  him  to  show  cause  why  there  should  not  be  execution  j^^'^'Jg  y*^^!;,  ^25 
against  him  for  the  alleged  debt  or  for  the  amount  due  to  the  judgment  e.64. 

debtor  if  less  than  the  judgment  debt  and  for  costs  of  suit  and  the 
proceedings  upon  such  siiit  shall  be  the  same  as  neaily  as  may  be  as 
upon  a  writ  of  revivor  issued  under  the  Joinder  and  Revivor  Act  for 
the  time  being. 

56.  Payment  made  by  or  execution  levied  upon  the  garnishee  Garnishee  discharged 
under  any  such  proceeding  as  aforesaid  shall  be  a  valid  discharge  to  oj  v'ie"No'3i  iTYi 
him  as  against  the  judgment  debtor  to  the  amount  paid  or  levied  2  Piini;  ir.51. 
although  such  proceeding  may  be  set  aside  or  the  judgment  reversed,  ^'g^  ^^  ^"'-  "•^-'' 

57.  There  shall  be  kept  at  the  office  of  the  ])rotlionotary  of  the  Attnehment  book  to 
Supreme  Court  a  debt  attachment  book  and  in  such  book  entries  shall  bekepibytheprotho- 
be  made  of  the  attachment  and  pi-oceedings  thereon  with  names  dates  Soyic.  No.  31  a. 32. 
and  statements  of  the  amount  recovered  and  otherwise  and  copies  of  sPrinc  1G52. 
any  entries  made  therein  may  be  taken  by  any  person  ujwu  application  ^  'og. 

to  the  prothonotary. 

58.  The  costs  of  any  application  for  an  attachment  of  debt  Costs  of  nppiieation. 
under  this  Act  and  of  any  proceedings  arising  from  or  incidental  to  gVring  lesl^  '' ^^' 
such  application  shall  be  in  the  discretion  of  the  court  or  a  judge.        17  &  is  Vic.  c.  125 

59.  In  proceedings  to  obtain  an  attachment  of  debts  under  this  "j^l'^  ^^^  ^^f^^^  ^^ 
Act  the  judge  may  in  his  discretion  refuse  to  interfere  where  from  interfere  i!i  proeeed- 
the  smallness  of  the  amount  to  be  recovered  or  of  the  debt  sought  to  ^BS'te!"No':'7''9''23'. 
be  attached  or  otherwise  the  remedy  sought  would  be  worthless  or  2  Pring  i657. 
vexatious.  60.  Whenever   23^^.  ^^  ^''' "•  "'^ 
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siVicTOBia;  No.  17.  60.  Wlienever  in  proceedings  to  obtain  an  attachnient  of  debts 

Proceedi^ where    undei"  thls  Act  it  is  Suggested  by  the  garnishee  that  the  debt  sought 

third  person  has  a     to  be  attached  bclongs  to  some  third  ^lerson  who  has  a  lien  or  charge 

26"vic.  No.  7  8.  24.    upon  it  the  judge  may  order  such  third  person  to  appear  before  him 

2  Pring  1658.  and  statc  the  nature  and  particulars  of  his  claim  upon  such  debt. 

f29.^^^'''''^^*'  61.   After  hearing  the  allegations  of  such  third  person  under 

Judge  may  bar  claim  sucli  Order  and  of  any  other  person  whom  by  the  same  or  any  subse- 

°^  k'"orde''/'^^°"  '^^^  queiit  Order  the  judge  may  think  fit  to  call  before  him  or  in  case  of 

2ri  Vic.  No.  7  s.  25.  such  third  person  not  appearing  before  him  upon  such  summons  the 

23^"2lvi^c''^c  126    J^-^^S*^  ''^'^^J  ordcr  execution  to  issue  to  levy  the  amount  due  from  such 

s.  30.  garnishee  or  the  judgment  creditor  to  proceed  against  the  garnishee 

according  to  the  provisions  of  this  Act  and  he  may  bar  the  claim  of 

such  third  person  or  make  such  other  order  as  he  shall  think  fit  upon 

such  terms  in  all  cases  with  respect  to  the  lien  or  charge   (if  any)  of 

such  third  person  and  to  costs  as  he  shall  think  just  and  reasonable. 

Vievj. 

View  by  rule  without  62.  A  Writ  of  view  shall  not  be  necessary  or  used  but  whether  the 

writ.  view   is  to  be  had  bv  a  common   or  special  iury  it  shall  be  sufficient  to 

g  114        ■  ■         obtain  a  rule  of  the  court  or  judge's  order  directing  a  view  to  be  had  and 

the  sheriff  upon  request  shall  deliver  to  either  party  the  names  of  the 

viewers  and  shall  also  return  their  names  to  the  associate  for  the  purpose 

of  their  being  called  as  jurymen  upon  the  trial. 

Inquiry  before  Prothonotary . 
Inquiry  of  damages  63.  In  actious  iu   which  it  shall  appear  to  the  court  or  a  judge 

may  be  directed^ to  (.j^^j^^^  lj.jg  jj^^^^jyuj.   pf  (|.^,j^j,ggg  gQiigjit  to  be  recovered  by  the  plaintiff  is 

prothonotary.  Substantially  a  matter  of  calculation  it  shall  not  be  necessary  to  issue  a 

Vp^'^'J\r'^V'^^^    writ  of  inquiry   but   the  court  or  a  judge  may  direct  that  the  amount 

15  &  16  Vic.  c.  76  for  which   final  judgment  is  to  be  signed    shall  be  ascertained    by   the 

'■^''■-  prothonotary  of  the  said  court  and  the  attendance  of  witnesses  and  the 

production  of  documents  before  such  i^rothonotary  may  be  compelled  by 

subpoena  in  the  same  manner  as  before  a  jury  upon  a  writ  of  inquiry"and 

it  shall  be  lawful  for  such  prothonotary  to  receive  aftidavits  and  depositions 

as    evidence  upon  the  inquiry  and  to  adjourn  the   inquiry    from    time 

to  time  as  occasion   may  require  and  the  prothonotary  shall  indorse  upon 

the  rule  or  order  for  referring  the  amount  of  damages  to  him  the  amount 

found  by  him  and  shall  deliver  the  rule  or  order  with  such  indorsement  to 

the  plaintiff  and  such  and  the  like  proceedings  may  thereupon  be  had  as  to 

taxation  of  costs  signing  judgment  and  otherwise  as  upon  the  finding  of  a 

jury  upon  a  writ  of  inquiry. 

Writs  of  Trial  and  Inquiry. 

No  rule  to  compute.  G4.  No  rule  to  computc  shall  be  necessary  or  used. 

15  &  16  ■^'c-  '^-  76  G5.  Writs  of  inquiry  in  all  cases  where  breaches  shall  have  been 

Ecmedy  by  writ  of     suggcstcd   undcr  any   statute  in   such  case  made  and  provided  and  also 

inquiry  or' trial.        writs  of  inquiry  or  writs  of  trial  in  other  cases  where  the  debt  matter  or 

2  Pring  1752.   '      damagcs     sought    to    be     recovered    shall     not     exceed    one    hundred 

4  Vic.  No.  22  s.  26.    pounds  and  where  any  judge  of  the   Supreme  Court  see   fit  and    shall 

""^      ■  be  satisfied    that   no    difficult  question   of   law   or   fact   will   be   likely 

to    arise    may    (by    leave    of    any    such    judge)    be    issued   out   of  the 

said  court  directed  to  the  sheriff  or  to  any  commissioner  of  the  said  court 

or  to  a  judge  of  the  district  court  or  to  any  chairman  of  any  court  of 

quai'ter 
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quarter  sessions  under  such  general  rules  or  orders  as  shall  in  that  behalf  sivictobi^  No.  17. 

be  from  time  to  time  made  and  established  as  hereinafter  provided  by  the  

said  Supreme  Court  for  the  determination  of  all  such  matters  in  such 
manner  as  sliall  be  most  conducive  to  the  advantage  of  suitors  and  to  the 
avoiding  of  expense  and  delay. 

C6.  On  the  return  of  every  writ  of  inquiry  or  writ  of  trial  issued  Procecdingson return 
or  to  be  issued  in  any   of  the  cases  contemplated  by   this  Act  for  the  °'^^ Y'"  "'^ '"i"''^  °'" 
more    efTectual    administration    of   justice    in    that    behalf    the    party  6  vic.  No.  9  s.  20. 
succeedin"-  may  tax  his  costs  and  sign  iudgment  and  issue  execution  I  ''*'?■."''».   =    , 
forthwitli  unless  the  sherifT  commissioner  ju.dge  or  chairman  to  whom  such  2  Pring  1752. 
writ  shall  have  been  directed  shall   certify  to  the  court  that  in  his  opinion 
an  opportunity  should  be  afTbrded  to  the  unsuccessful  party  to  move  for  a 
new  trial  or  assessment  (as  the  case  may  be)  or  unless  a  judge  shall  stay 
judgment  or  execution  therein. 

67.  Any  such  writ  may  be  issued   (notwithstanding  any  higher  Writs  of  inquiry  and 
amount     or     sum     inserted     in     the     declaration)     where     the     debts '/^"l;-    x^    ia    ie 
damages     or    sura     sought    to     be     recovered    shall     be     in    fact     not  2  Pnng  1210. 
more  than  one  hundred  pounds  and  may  be  so  issued  at  the  instance  2'priig  1^59  ^  °'  ^" 
of  either    party    plaintiff    or    defendant    and    every    person    to    whom 

any  such  Avrit  shall  be  directed  shall  for  the  purposes  thereof  have 
the  same  powers  as  a  sheriff  in  England  hath  or  may  exercise  to  whom  a 
writ  of  trial  shall  have  been  directed  by  one  of  Her  Majesty's  courts  or 
judges  at  Westminster. 

68.  In  every  such  action  as  aforesaid  the  fee  for  executing  a  writ  commissioner's  fee 
of  trial  shall  be  two  guineas  which  shall  include  the  charge  for  summoning  l'^  v"'x'^'^io'' 
four  jurors  and  returning  the  writ  duly  indorsed  and  such  fee  together  2  Pring  1210. 
with  the  proper  amount  to  be  paid  to  the  jurors  shall  be  paid  to  the  person 

to  whom  the  writ  is  directed  when  the  writ  is  delivered  to  him  and  the 
sum  so  paid  shall  be  costs  in  the  cause. 

69.  Every  such  person  shall  together  with  the  writ  and  the  Commissioner's  notes 
indorsement  of  tlic  verdict  thereon  return  to  the  Supreme  Court  Jiis  ioTic''"xo  n  s  17 
notes  of  the  evidence  on  such  inquiry  or  trial  and  it  shall  be  lawful  foi'  2  Pnng  1240. 

the  said  court  or  any  judge  thereof  to  permit  any  amendment  of  the  said 
indorsement  in  accordance  with  such  notes  and  not  being  repugnant  to 
the  verdict  but  so  as  to  give  effect  to  the  same  Provided  that  where  justice 
shall  appear  to  have  been  done  by  such  verdict  on  the  merits  the  same 
shall  not  in  any  case  be  set  aside  or  impeached  for  any  mere  omission  to 
find  any  issue  or  for  any  technical  defect  or  error  whatsoever  Provided 
also  that  where  any  application  shall  be  made  to  the  court  or  a  judge 
either  to  sot  aside  such  verdict  or  to  amend  the  indorsement  thereof  on 
the  writ  such  reasonable  terms  may  l)e  imposed  on  the  parties  and  such 
order  made  respecting  the  costs  as  to  such  court  or  judge  shall  seem  meet. 

Precepts. 

70.  The    court    or  any  judge  thereof  may  make    all  such    rules  ruIo  or  order  for 
or   orders    upon    the  sheriff  or  other  person  as    may   be   necessary   to  ^^°™°"^"SJg"j^-2g 
procure  the  attendance   of  a  special  or   common  jury   for   the  trial  of  any  spring  i65i. 
cause  or  matter  depending   in  such  court  at  such  time  and  place  and  in^^^  ^^  ^"^- "^^  ^^^ 
such  manner  as  they  or  he  may  think  fit. 

Practice  at  the  Trial. 

71.  It  shall  be  lawful  for  the  court  or  judge  at  the  trial  of  any  Powcr  to  adjourn 
cause  where  they  or  he  may  deem  it  right  for  the  purposes  of  justice  to  *""'• 

order 
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31V1CTOE13;  No.  17.  order  an  adjournment  for  such  time  and  subject  to  such  terms  and 
20  Tic  n7~31  s  9   conditions  as  to  costs  and  otherwise  as  they  or  he  may  think  fit. 

2  Pring  lets.  '  72.  Upon  all  debts  or  sums  certain  hereafter  to  be  recovered  in  any 
17^&  18  Vie.  c.  12a  ac^-JQ,^  thojury  on  the  trial  of  any  issue  or  assessment  of  any  damages  may 
Interest  to  be  allowed  if  they  tluuk  fit  allow  interest  to  the  creditor  at  a  rate  not  exceeding  eight 
on  ti-iais  and  assess-  pg^.  centuiu  (or  ill  rcspcct  of  auv  bill  of  exchange    or  promissory  note  at  a 

raents  m  certain  cases.  ^  ^-.  ',  -  \  r'  n       j  •        "     ^  1 

23  Vic.  No.  13  8.52.  rato  uot  cxceeduig  twelve  per  centum  per  annum)  Ironi  the  time  when  such 

3  i'i' w^°^iv  ^^^^  ^^  ^'^"^  "^^^^  payable  if  payable  by  virtue  of  some  written  instrument 
c.  42  9.  28.  and  at  a  date  or  certain  time    or  if  payable  otherwise  then  from  the  time 

when  demand   of  payment  shall  have  been  made  in  writing  giving  notice 

to  the  debtor  that  interest  would  be  claimed  from  the  date  of  such  demand 

Provided    that   nothing   herein   contained  shall  extend   to  authorise   the 

computation  of  interest  on   any  bill  of  exchange  or  promissory  note  at  a 

higher  rate  than  eight  per  centum  per  annum  where  there  shall  have  been 

no  plea  pleaded. 

Damages  in  the  73.  The  jiuy  may  on  any  trial  or  assessment  of  damages  give 

certain  actioi!"'^^^ '"  '^^''^''^''^S'^s  "^  the  nature  of  interest  if  they  think  fit  over  and  above  the 

25  Tic.  No.  13  8.53.  valuc  of  the  goods  at  the  time  of  the  conversion  in  all  actions  of  trover  or 

?  FTw '"'^TiT         trespass  concerning  goods  and  over  and  above  the  money  receivable  in  all 

3  &  4  Wm.  IT.  c.  .'  T    •  n- 

42  s.  29.  actions  on  any  policies  ot  insurance. 

Persons  may  be  ex-  74.  Any  pcrsou  prcsout  at  any  trial  or  other  proceeding  wherein 

animed   without    a  \iq  might  havc  been  compellable  to  give  evidence  and  produce  documents 

22  Vic.  No.  7  s.  5.  by  virtue  of  a  subpoena  or  other  summons  or  order  duly  issued  and  served 

1  Pnng  574.  fQ^.  ^]^qt  purposo  shall  be  compellable  to  give  evidence  and  jiroduce  documents 

then    in  his  poss;ession   and  power   in  the   same  manner  and  in  case  of 

refusal  shall  be  subject  to  the  same  penalties  and  liabilities  as  if  he  had 

been  duly  subpoenaed  or  summoned  for  that  purpose. 

Witnesses    wiihont  75.  Where  Quy  pel  son  duly  hoimd  by  recognizance  or  sei'Ted 

Ir'attcnT  "'^'''""s  with  a  subpoena  to  attend  in  any  court  as  a  witness  at  the  trial  of 

22  Tic.  No.  7  s.  13.  any  case   ciTil  or  criminal  shall  fail  to  appear  w^hen  called  in  open 

1  Pnng  5/5.  coui't  citlicr  at  such  trial  or  upon  the  day  appointed  for  such  trial  it 

shall  be  law^ful  for  the  court  ujion  proof  of  such  recognizance  or  of 

his  haTiug  been  duly  seryed  with  such  subpoena  to   call  upon  such 

person  to  sho-w  cause  why  execution  upon  such  recognizance  or  why 

an  attachment  for  disobedience  to  such  subpoena  should  not  be  issued 

against  him  or  upon  proof  of  those  facts  and  also  that  the  jierson's 

non-appearance  was  without  just  cause  or  reasonable  excuse  and  ujjon 

oath  that  he  will  probably  be  able  to  give  material  evidence  to  issue 

a  warrant  to  bring  him  before  the  court  to  give  evidence  at  such 

trial. 

Mode  of  proceeding.  76.  Sucli  proof  may  be  oral  before  the  court  or  by  aflfidayit 

22  Tie.  No.  7  6.  14.  swom  bcforc  any  commissioner  of  the  Supreme  Conrt  or  any  justice  of 

'^"'^     "  the  peace  and  every  rule  or  order  to  show  cause  as  aforesaid  may  be 

made  returnable  either  befoi-e  the  court  itself  at  the  then  sitting's  or  at 

some  luturc  sitting  or  m  res])ect  of  the  non-appearance  of  a  witness  at  a 

circuit  court  or  on  the  trial  of  a  case  pending  in  the  Supreme  Court 

the  rule  or  order  may  be  made  returnable  in  the  Supreme  Court    And 

on  the  return  of  any  such  rule  or  ordei-  the  court  may  deal  with  the 

case  as  the  Supreme  Court  might  and  would  haTC  done  upon  a  rule 

to  the  like  efTect  issued  out  of  that  court. 

Two 
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Two  Nisi  Pi-iiis  Courts.  rsi  victoBii  No.  17. 

77.  It  shall  l)c  lawful  for  a  iiulsjc  of  the  Supreme  Court  at  the™,      ■  :; 
request  01  the  Lmci  Jusucc  to  try  tlie  causes  euterccl  lor  trial  at  ;//«/at  eamctimeforimi 
priKS  in  Brisbane  on  the  same  days  on  which  the  said  Chief  Justice  or 'l  "^ '^g' ^"c"c  125 
any  other  judge  of  the  said  Supreme  Court  shall  he  sitting  to  try  8.2. 

causes  at  Brisbane  so  that  the  trial  of  two  causes  may  be  proceeded 
Arith  at  the  same  time  and  all  jm-ors  witnesses  and  other  persons  ■\\  ho 
may  have  been  summoned  or  required  to  attend  at  or  for  the  trial  of 
any  cause  before  the  said  Chief  Justice  or  judge  shall  give  their 
attendance  at  and  for  the  trial  thereof  before  such  other  judge  so 
requested  as  may  be  sitting  to  try  the  same  by  virtue  of  this  Act  and  it 
shall  be  lawful  for  the  associates  and  other  officers  to  attend  before 
such  judge  and  the  trial  of  every  cause  Avliich  shall  be  so  had  by 
vii'tue  of  this  Act  shall  if  necessary  be  entered  of  record  as  having 
been  had  before  the  judge  by  whom  such  cavisc  in  fact  was  tried. 

Trial  icithout  Jury. 

78.  The  parties  to  any  cause  may  by  consent  in  writing  signed  jmigc  may  by 

by  them  or  their  attornevs  as  the  case  may  be  leave  the  decision  T'/^"'  '"'^  questions 
of  any  issue  of  tact  .^to  the  court  Provided  that  the  court  upon  17  &  is  vic.  c.  125 
a  rule  to  show  cause  or  a  judge  on  sunmions  shall  in  theu-  or  his  *•  ^• 
discretion  think  fit  to  allow  such  trial  or  provided  the  judges  of 
the  Supreme  Com-t  shall  in  jiiu-suance  of  the  poAver  hereinafter  given 
to  them  make  any  general  rule  or  order  dispensing  with  such 
allowance  either  in  all  cases  or  in  auy  particular  class  or  classes  of 
cases  to  be  detined  in  such  rule  or  order  and  such  issue  of  fact  may 
thereupon  be  tried  and  determined  and  damages  assessed  Avh(>re  neces- 
sary in  open  court  either  in  term  or  vacation  by  any  judge  who  might 
otherwise  have  presided  at  the  trial  thereof  by  jury  either  with  or 
Avithout  the  assistance  of  any  other  judge  or  judges  of  the  said 
Supreme  Court  and  the  verdict  of  such  judge  or  judges  shall  be  of  the 
same  effect  as  the  verdict  of  a  jm-y  save  that  it  shall  not  be  questioned 
upon  the  ground  of  being  against  the  weight  of  evidence  and  the 
proceedings  ujjon  and  after  such  trial  as  to  the  power  of  the  court  or 
judge  the  evidence  and  otherwise  shall  be  the  same  as  in  case  of  trial 
byj^uy. 

79.  If  upon  the  trial  of  any  issue  of  fact  by  a  judge  under  this  Power  »to  judge  to 
Act  it  shall  appear  to  the  judge  that  the  questions  arising  thereon  ,i'"e'"'o7tria'i''°viicii 
involve  matter  of  account  which  cannot  conveniently  be  tried  before  '*.*""  pf  fact  leii  to 
him  it  shall  be  lawful  for  him  at  his  discretion  to  order  that  such  17  ^'isvlCc.  125 
matter  of  account  be  referred  to  an  arbitrator  appointed  by  the  parties  s-  6. 

or  to  an  officer  of  the  court  or  an  associate  or  in  country  cases  to  a 
judge  of  any  district  com't  or  a  commissioner  of  the  Supreme  Court 
upon  such  terras  as  to  costs  and  otherwise  as  such  judge  shall  think 
reasonable  and  the  award  or  certificate  of  such  referee  shall  have  the 
same  effect  as  hereinbefore  provided  as  to  the  award  or  certificate  of  a 
referee  before  trial  and  it  shall  be  competent  for  the  judge  to  proceed 
to  try  and  dispose  of  any  other  matters  in  question  not  referred  in  like 
manner  as  if  no  reference  had  been  made. 

Amendment. 

80.  It  shall  be  lawful  for  the  .Supreme  Court  and  every  judge  Amendment, 
thereof  and  auy  judge    sitting    at  nisi   prius    and    for  every    circuit  ^^pj^^g'^g^^'''^'^^- 

court 
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31  TicTOEu;  No.  17.  court   at   all  times  to  amend   all  defects  and  error.'?  in    any  proceeding 

13  &  iG^^ia   c.  76  ^'^    ^^^'^^     caiises     whether    there    is    anything    in    writing    to    amend 

s.  222  and  see  3  &  -t  by    or    not    and    whether    the    defect    or    error    be   that    of    the    party 

26  VirVo.*7^8^'2a'  fipplyiiis  to  amend  or  not  and  all  such  amendments  may  bo  made  with  or 

2  Priug  1658.  without  costs  and  upon  such  terms  as  to  the  court  or  judge  may  seem  fit  and 

all  such  amendments  as  may  be  necessary  for  the  purpose  of  determining 

in  the  existing  suit  the  real  question  in  controversy  between  the  parties 

shall  be  so  made. 

In  eases  where  a  vari-  81.  It  shall   and  maybe   lawful   for  CA^ery  court  of  record  holding 

tween''''w"rueT  ''or  P^'^^'''  ^^  ^^^^^  actions  any  judge  sitting  at  nisi  prius  if  such  court  or  judge 

printed  erideuce  and  shall  866  fit  SO  to  do  to  cause  the  rocord  Writ  or  documcnt  on  which  any 

ma/oXr  the'reco'i  ti-ial   may   bc  pending    before    any  such    judge    or   court   in    any   civil 

to  be  ameudeJ.^        actiou  wheu  any  variance  shall  appear  between  any  matter  in  writing 

9Geo.  IV.  e.iD.       ^^.    j^^    print   produccd   in    evidence    and    the   recital    or    setting   forth 

thereof    upon    the    record    Avrit    or    document    whereon    the    trial    is 

pending  to  be  forthwith  amended  in  such  particular  by  some  officer  of 

the  court  on  payment  of  such  costs  (if  any)  to  the  other  party  as  such 

judge  or  court    shall  think  reasonable    and     thereupon    the    trial   shall 

proceed  as  if  no  such  variance  had  appeared  and  in   case  such  trial  shall 

be  had  at  nisi  prius  the  order  for  the  amendment  shall  be  indorsed  on 

the  postca  and  returned  together  with  the  record  and  thereupon  the  papers 

rolls  and  other  records  of  the  court  from  which  such  record  issued  shall 

be  amended  accordingly. 

Amendments   to  be  ^2.  It  shall  be  lawful  for  auv  court  of  record  holding  plea  in  civil 

made  in  the  record  in  actions  and  any  judgo  sitting  at  nisi  prius  and  any  judge  or  other  officer 

3^&T\Vm.lV.  c.  4=2  presiding  at  the  trial  of  any  writ  if  such  court  or  judge  or  officer  shall  see 

s.  23.  fit  so  to  do  to  cause  the  record  writ  or  document  on  which   any  trial  may 

be  pending  before  any  such  court  or  judge  in  any  civil  action  or  in  any 

information  in  the  nature  of  a  quo  ivurranto  or  proceedings  on  a  mandamus 

when  any  variance  shall  appear  between  the  proof  and  the  recital  or  setting 

forth  on  the  record  writ  or  document  on  which  the  trial  is  proceeding  of 

any  contract  custom  prescription  name  or  other  matter  in  any  jjarticular  or 

particulars  in  the  judgment  of  such  court  or  judge  or  officer  not  material 

to  the  merits  of  the  case  and  by  which  the  opposite  party  cannot  have  been 

prejudiced  in  the  conduct  of  his    action    iwosecution  or  defence    to    be 

forthwith  amended  by  some  officer  of  the   court  or  otherwise  both  in  the 

part  of  the  pleadings  where  such  variance  occurs  and  in  every  other  part 

of  the  pleadings   which  may  become  necessary   to  amend  on  such   terms 

as  to  payment  of  costs  to  the  other  party  or  postponing  the  trial  to  be  had 

before  the  same  or  another  jury  or  both  payment  of  costs  and  postponement 

as  such  court  or  judge  or  officer  shall  think  reasonable  and  in  case  such 

variance  shall  be  in  some  particular  or  particulars  in  the  judgment  of  the  court 

or  judge  or  officer  not  material  to  the  merits  of  the  case  but  such  as  that  the 

opposite  party  may  have  been  prejudiced  thereby  in  the  conduct  of  his  action 

prosecution  or  defence  then  sucli  court  or  judge  or  oQker  sluill  have  power  to 

cause  the  same  to  be  amended  upon  payment  of  costs  to  the  other  party 

and  withdrawing  the  record  or  postponing  the  trial  as  aforesaid  as  such  court 

or  judge  or  officer  shall  think  reasonable  and  after  any  such  amendment  the 

trial  shall  proceed  in  case  the  same  shall  be  proceeded  with  in  the  same 

manner  in  all  respects  both  with  respect  to  the  liability  of  witnesses  to 

bo  indicted  for  perjury  and  otherwise  as  if  no  such  variance  had  appeared 

and 
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and  in  case  such  trial  shall  be  had  at  nisi  pritis  or  by  virtue  of  such  31  victobi*  No.  17. 

writ  as  aforesaid  the  order  for  the  amendinout  shall  be  indorsed  on  the  — 

postea  or  the  writ  as  the  case  may  be  and  returned  together  with  the 

record  or  writ  and  thereupon  such  papers  rolls  and  other  records  of  the 

court  from  which  such   record   or  writ  issued   as  it  may  be  necessary  to 

amend  shall  be  amended  accordingly  and  in  case  the  trial  shall  be  had  in 

any  court  of  record  then  the  order  for  amendment  shall  be  entered  on  the 

roll  or  other  docnmcnt  upon  which    the  trial  shall  be  had  proviiled  that 

it  shall  be  lawful  for  any  party  who   is   dissatisfied   with  the  decision  of 

such  judge  or  other  officer  respecting  his  allowance  of  any  such  amendment 

to  apply  to  the  court  from  which  such  record  or  writ  issued  for  a  new  trial 

upon  that  ground  and  in  case  any  such  court  shall  think  such   amendment 

improper  a  new  trial  shall  be  granted  accordingly  on   such  terms  as  the 

court  shall  think  fit  or  the  court  shall   make   such  other  order  as  to  it 

may  seem  meet. 

83.  In  all  cases  of  variance  between  the  proof  and  the  ncord  in  Amendmenu at  trial, 
any  action  at  law  now  or  hereafter  depending  in  the   Supreme   Court  it  ^^p^'^'  '^"i^y"'  ^^' 
shall  be  lawful  for  the  said  court  or  the  judge  before  whom  the  trial  is  had  3  &  1  Wm.  IV.  c  24 
if  such  court  or  judge  shall  think  fit  instead   of  causing  the  record  or  '•  ^'^ 
document   on   which  such   trial  is  proceeding  to  be  amended  at  such  trial 

as  by  the  rules  and  course  of  practice  of  (he  said  court  is  provided  in 
that  behalf  to  direct  the  jury  to  find  the  fact  or  facts  according  to  the 
evidence  and  thereupon  such  finding  shall  be  stated  on  the  said  record  or 
document  and  notwithstanding  the  finding  ou  the  issue  or  issues  joined 
the  said  Supreme  Court  shall  thereafter  if  it  shall  appear  to  the  said 
court  that  the  variance  was  immaterial  to  the  merits  of  the  case  and  such 
as  could  not  have  prejudiced  the  opposite  party  in  the  conduct  of  the 
action  or  defence  give  judgment  according  to  the  right  and  justice  of  the 
case. 

TP^arra >i is  of  Attorney. 

84.  From  and  after  the  commencement  of  this  Act  no  warrant  wairnnta  of  attomry 
of   attorney    to  confess  iudgment   in    any  personal    action    or    coffwov// "'"''"•''"<""''"'■'."'"!"• 

■■  u  I,    11   u  /•  ^  I  ii  1     ,,  to  be  cieiutod  in  the 

actionem    given    by  any   person  shall  be    ot  any  lorce   unless  there   shall  presence  of  an  attor- 
be  present  some  attorney  of  the  Supreme  Court  on   behalf  of  such  person  "'"^  °^  '"^^'"^'^  °^ "" 
expressly  named  by  him  and  attending  at  his  request  to  inform  him  of  the  1  i2Vic.  c.  110 «.  9. 
nature  and  effect  of  such  warrant  or  eognoi'it  before  the  same  is  executed 
which  attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution 
thereof  and  thereby  declare  himself  to  be  attorney  for  the  person  executing 
the  same  and  state  that  he  subscribes  as  such  attorney. 

85.  A    warrant    of    attorney    to    confess  judgment     or    cognovit  )^^""^"''  *""•  °^* 
actionem  not  e.xecuted  in  manner  aforesaid  shall  not   be  rendered  valid  by  iuT.ii.d. 

proof  that  the  person   executing  the  same  did   in  fact  understand  the  ^  *^  ^'"'•'^- ^'°'-^°- 
nature  and  elfect  thereof  or  was  fully  informed  of  the  same. 

86.  If  the  holder  thereof  shall  think  fit  every  warrant  of  attorney  Warrant*  of  attorney 
to  confess  judgment  in  any  personal  action  or  a  true  copy  thereof  and  of  jJ^jt^HwTt'hrntwcnty'- 
the   attestation   thereof  and  the   defeasance   and  indorsements  thereon  in  one  days. 

case  such  warrant  of  attorney  shall  be  given  to  confess  judgment  in  Her  ^^®°'  '''^'  "  ^^'^  ^■ 
Majesty's  Supreme  CouA  or  such  a  true  copy  thereof  as  aforesaid  in   case 
such  warrant  of  attorney  shall  be  given  to  confess  judgment  in  any  other 
court  shall  within  twenty-one  days  after  the  execution  of  such  warrant  ot 

attorney 
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31  TicTOBiJE  No.  17.  attorney  be  filed  together  with  an  aiSdavit  of  the  time  of  the  execution 

Tn  what^  warrant  ^^^''•^^f^^t'^  ^^^  prothonotaiy  of  the  Said  Supreme  Court 

of  attorney  deemed  87.  If  at  any  time  after  the  expiration  of  twenty-one  days  next 

s^Gea'iv!  c.  39  8. 2.  after  the  execution  of  such  warrant  of  attorney  an  adjudication  of  insolvency 

shall  be  issued  against  the  person  who  shall  have  given  such  warrant  of 

attorney  under  which  he  shall  be  duly  found  and  declared  an  insolvent  then 

and  in  such  case  unless  such  warrant  of  attorney  or  a  copy   thereof  shall 

have  been  filed  as  aforesaid  within  the  said  space  of  twenty-one  days  from 

the    execution  thereof    or    unless  judgment  shall    have  been  signed  or 

execution  issued  on  such  warrant  of  attorney  within  the  sam"e  period  such 

warrant  of  attorney  and  the  judgment  and  execution   thereon  shall  be 

deemed  fraudulent  and  void  against  the  assignees  under  such  adjudication 

and  such  assignees  shall  be  entitled  to  recover  back  and  receive  for  the  use 

of  the  creditors  of  such  insolvent  at  large  all  and  every  the  moneys  levied 

or  effects  seized  under  and  by  virtue  of  such  judgment  and  execution. 

Cofftwv/t. 
Corjnovit  actionem  to  §8.   Every    coguovU   actionem    given    by   any   defendant    in    any 

be  filed  in  like  manner  personal  action  in  caso  the  action  in  which   such  coqiiovit  actionem  shall 

or  void  against  credi-  i  .  iii-u-ii,  -jo  r\         i  i  p  i 

tors.  be  given  shall   be  in   the  said   bupreme   Court  or  a  true  copy  of  such 

3  Geo.  IV.  c.  39  s.  3.  cogiiovit  actionem  in  case  the  action  wlierein  the  same  is  given  shall  be 
in  any  other  court  shall  together  with  an  affidavit  of  the  time  of  the 
execution  thereof  be  filed  with  the  said  prothonotary  in  like  manner  as  such 
warrants  of  attorney  or  copies  thereof  and  affidavits  within  the  space  of 
twenty-one  days  after  such  cognovit  actionem  shall  have  been  executed 
otherwise  such  cognovit  actionem  and  any  judgment  entered  up  thereon 
and  any  execution  taken  out  on  such  judgment  shall  be  deemed  fraudulent 
and  void  against  the  assignees  of  the  person  giving  such  c-ognovit  actionem, 
under  an  adjudication  of  insolvency  issued  against  him  after  the  expiration 
of  the  said  twenty-one  days  in  like  manner  as  warrants  of  attorney  and 
judgments  and  executions  thereon  are  deemed  and  taken  to  be  fraudulent 
acd  void  by  this  Act. 

TVaiTonts  and  Cognovits. 
^  ,  89.  If  sucli  warrant  of  attornev  or  cognovit  shall  be  given  subject 

Defeasanee  of  warrant  ,  jr.  ,.,.  i      i    r^  ^■  l-  i     ii  i  -Ti 

of  attorney  ic  to  be  ™  any  deieasance  or  condition  such  deteasance  or  condition  shall  be  written 

written  on  same        on  the  sauie   paper   or  parchment  on  which  such  warrant  of  attorney  or 

3  Geo.  IV.  c.  39  s  4.  cognovit  actioncm,  shall  be   written  before  the  time  when  the  same  or  a 

copy  thereof  respectively  shall  be  filed  otherwise  such  Avarrant  of  attorney 

or  cognovit  actionem  shall  be  null  and  void  to  all  intents  and  purposes. 

Oflicer  of  court  to  ^0.  Tlie  Said  officcr  of  the  said  Supreme  Couit  shall  cause  every 

keep  a  book  eon-     waiTaut  of  attorney  and  cognovit  actionem  in  any  personal  action  and 

particular  "of  ca°h     ovcry    copy    thei'eof    filed    in    his    said  office    to     be    numbered    and 

warrant  of  attorney  shall  keep  a    book  or    books    in    which    he    shall    cause   to    be     fairly 

3"Gea''rv"c.  39  s.  5.  entered    an    alphabetical  list    of    every    such    warrant   of    attorney    or 

cognovit  containing  therein  the  names  and  additions  and  descriptions  of 

the  respective  defendants  or  persons  giving  such  warrants  of  attorney  or 

cognovits  and  also  the  names  additions  and  descriptions  of  the  plaintiff  or 

persons  in  whose  favor  the  same  shall  have  been  given  together  with  the 

number  and  dates  of  the  execution  and  filing  yf  the  same  or  of  a  copy 

thereof  respectively  and  the  sums  for  which  judgment  is  to  be  entered  up 

and  also  the  sums  which  are  specified  to  be  paid  by  the  defeasances  or 

conditions    in    such    warrant  of   attorney   or  cognovit  actionem   and  the 

times 
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times   whea  the  same  are  thereby  made  payable  according  to  the  form  aivicrouii  Xo.  17. 
contained  in  tlie  schcdnle  iiorcundor  wliich  said  book  or  books  and  every  ~" 

warrant  of  attoiMiey  and  co(/novit  actionem  or  copy  thereof  fded  in  the 
said  ollico  shall  be  searched  and  viewed  by  all  persons  at  all  seasonable 
times  paying-  to  tlic  olTicev  for  every  search  against  one  person  the  sum  of 
sixpence  and  no  more. 


Name  &c.  of  the 

persim  giving 

the  wiirriint  of 

nttornev  or 

cognovit. 


Naico  &c.  of 

person  for 
wliom  given. 


Whether 

w.irrnnt  of 

j   attorney  or 

cognovit  and 

nnirilicr. 


A.  B. 

of 
manufacturer. 


C.  D. 

of 

merchaiit. 


Warrant  of 
altonicy  No. 
1. 


Date  of 
execution. 


Pate  of 
Kihng. 


Jan.  1st  18G 


10 


Sun\  fur  ! 
which  I 
given.   ] 


£1,000 


Dcfea 


To  secure 

.toOO  pavablo 

&c.' 


91.  The  said  officer  shall  be  entitled  to  receive  for  his  trouble  in 
filing  and  entering  such  warrant  of  attorney  or  cognovit  or  a  copy  thereof 
as  aforesaid  the  sum  of  one  shilling  and  no  more. 

92.  Any  person  shall  bo  entitled  to  have  an  office  copy  of  each 
warrant  of  attorney  or  cofjiiovii  actionem  or  of  the  copy  thereof  filed  as 
aforesaid  upon  paying  for  the  same  at  the  like  rate  as  for  office  copies  of 
jndgiuents  in  each  of  such  courts  l•espectivel3^ 

93.  It  shall  be  lawful  for  any  of  the  judges  of  the  court  in  which 
such  warrant  of  attorney  or  co(jno\:it  actionem  is  given  to  order  ti 
memorandum  of  satisfiiction  to  be  written  upon  such  warrant  of  attorney 
cognovit  actionem  or  copy  thereof  respectively  as  aforesaid  if  it  shall 
appear  to  him  that  the  debt  for  which  such  warrant  of  attorney  or 
cocjnomt  actionem  is  given  as  a  security  shall  have  been  satisfied  or 
discharged. 

Powers  of  the  Court. 

nj..  It  shall  1)3  lawful  for  the  judges  of  the  Supreme  Court  or  a 
majority  of  them  of  whom  the  Chief  Justice  shall  be  one  from  time  to 
time  to  make  all  such  general  rules  and  orders  for  the  elfectiial  execution 
of  this  Act  and  of  the  intuution  and  object  hereof  and  for  lixiug  the  costs 
to  be  allowed  for  and  in  respect  of  the  matters  herein  contained  and  the 
performance  thereof  and  for  ai)porlioning  the  costs  of  i.ssues  and  also  for 
altering  the  number  of  days  by  this  Act  limited  for  the  return  of  any 
writ  or  for  the  doing  of  anything  by  this  Act  prescribed  or  authorised  to 
be  done  and  substituting  other  days  for  the  same  as  in  their  judgment 
shall  be  necessary  or  proper  Provided  that  nothing  herein  contained  shall 
be  construed  to  restrain  the  authority  or  limit  the  jurisdiction  of  the  said 
court  or  the  judges  thereof  to  make  rules  or  orders  or  otherwise  to 
regulate  and  dispose  of  the  business  therein. 

Commencement  and  Short  Title. 
95.  This  Act  shall  commence  on  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  as 
the  "  Covimon  Law  Practice  Act  of  18H7." 


Fee  for  filing. 

3  Geo.  IV.  c.  3'J  s.  6. 


Olficc  copies  to  be  had 

on  paving. 

3  Geo.  IV.  c.  3U  9.  7. 


Satisfaction     eutcrcd 
on    warrants  of 
attorney  and  cogno- 
vit?. 
3  Geo.  IV.  c.  39  s.  8. 


General  rules  nuiy  bo 

made  bv  the  judges. 

•n  Vic' No.  21  5.174. 

3  I'ring  163S. 

15  &  IG  Vic.    c.  76 

s.  223. 

27  Vic.  No.  11  8.  20. 

3  I'ring  31G. 


Comnienccmcut 
Act. 

Bliort  titlo. 


of 


U 


An 
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sivicioRi^No.u.  All   Act  to   Consolidate  and  Amend  the  Laws 

relating  to  the  Joinder  of  Causes  of  Action 
and  of  Parties  to  Actions  and  to  the  Eevivor 
of  Actions  at  Common  Law. 

[2Sth  December,  1867. 

Preamble.  ,  YVTHEREAS   it  is  expedient  to  consolidate  and  amend  the  laws 

'^ '  relating  to  the  joinder  of  causes  of  action  and  of  parties  to 
actions  and  to  the  revivor  of  actions  at  common  law  Be  it  enacted 
hy  the  Queen's  Most  Excellent  Majesty  by  and  with  tlie  advice  and 
consent  of  the  Legislative  Council  and  Legislative  Assembly  of 
Queensland  in  Parliament  assembled  and  by  the  authority  of  the 
same  as  follows — 

Joinder  of  Causes  of  Action. 

joiiidei-  of  claims  by  1-  In  an  actiou  brought  by  a  man  and  his  wife  for  an  injury 

husband  and  wife    douc  to  tlic  Avifc  iu  respcct  of  wliich  sliG  is  ncccssarily  joined  as  co- 

of  husband.^  ™  "^  '  plaintiff  it  shall  be  lawful  for  the  husband  to  add  thereto  claims  in 

17  Vic.  Xo.  21  s.  36.  i^i<5  o^yii  right  and  separate  actions  brought  in  respect  of  such  claims 

is&Ts'vic.  c.  76     may  be  consolidated  if  the  court  or  a  judge  shall  think  fit     Provided 

sio-  that  in  the  case  of  the  death  of  either  plaintiff  such  suit  so  far  only  as 

I'clates  to  the  causes  of  action  if  any  which  do  not  survive  shall  abate. 

DitTorent  causes  of  -•  Causcs  of  actioii  of  whatever  kind  provided  they  be  by  and 

action  may  bo  joined  agaiust  the  samc  partlcs  and  in  the  same  rights  may  be  joined  in  the 

mlyTrordcred!''     s^me  suit  liut  this  shall  not  extend  to  replevin  or  ejectment  and  where 

17  Vic.  No.  21 8.  37.  two  Or  luorc  of  the  causes  of  action  so  joined  are  local  and  arise  in 

i5^&  "il  vt^c.  76     different  districts  the  venue  may  be  laid  in  either  of  such  districts  but 

B.41.  the  court  or  a  judge  shall  have  power  to  prevent  the  trial  of  different 

causes  of  action  together  if  such  trial  would  be  inexpedient  and  in 

such  case  such  court  or  judge  may  order  separate  records  to  be  made 

up  and  separate  trials  to  be  had. 

Joinder  of  Plaintiffs. 
NoBjoinder  and  mis-  3.  It  shall  and  may  be  lawful  for  the  court  or  a  judge  at  any 

joinder  of  piaintiiTs  tiinc  bcfore  the  trial  of  any  cause  to  order  that  any  person  or  persons 
forJ  Jriar'"''"^  ^°'  iiot  joined  as  plaintiff  or  plaintiffs  in  such  cause  shall  be  so  joined  or 
17  Vic.  No.  21  s.  30.  that  any  person  or  persons  originally  joined  as  plaintiff  or  plaintiffs 
iV&i6Vk-.^c.  76  ^\y^\\  be  struck  out  from  such  cause  if  it  shall  appear  to  such  court 
8.31.  or  judge  that  injustice  Avill  not  bo  done  by  such  amendment  and  that 

the  person  or  persons  to  be  added  as  aforesaid  consent  either  in  person 
or  by  writing  under  his  her  or  their  hands  to  be  so  joined  or  that  the 
))erson  or  persons  to  be  struck  out  as  aforesaid  Avere  originally 
introduced  Avithout  his  her  or  their  consent  or  that  such  person  or 
persons  consent  in  manner  aforesaid  to  be  so  struck  out  and  such 
amendment  shall  be  made  upon  such  terms  as  to  the  amendment  of  the 
pleadings  (if  any)  postponement  of  the  trial  and  otherAvise  as  the  court 
or  judge  by  whom  such  ameuduicnt  is  made  shall  think  proper  and 
Avlien  any  such  amendment  shall  have  been  made  the  liability  of  any 
person  or  persons  who  shall  have  been  added  as  co-plaintiff  or  co- 
plaintiffs 
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plaintiffs  shall  suhjcct  to  any  terms  imposed  as  aforesaid  be  the  same  3i  victori*  No.  m. 
as  if  such  person  or  persons  had  been  originally  joined  in  such  cause. 

■l.  The  joinder  of  loo  many  plaintiffs  shall  not  be  fatal  but  Joimici- as  piiiintiir« 
every  action  may  be  ln*ought  in  the  name  of  all  the  persons  in  whom  °l^^f}  to"bo"'i.4i'iiy 
the  legal  right  raav  be  siujiioscd  to  exist  and  iudgmiMit  niav  be   given  i-ntitieJ. 
in  favor  of  the  i^laintiffs  by  whom  the  action  is  brought  or  one  or  2  PHnj, '1657.  '' 
more  of  them  or  in  case  of  any  question  of  misjoinder  being  raised  23  &  21  vie.  c.  126 
then  in  favor  of  such  one  or  more  of  them  as  shall  be  adjudged  by  the ''  ''' 
court  to  be  entitled  to  recover     Provided  always  that  the  defendant 
though   unsuccessful   shall   be   entitled  to   his  costs   occasioned  by 
joining  any  person  or  persons  in  whoso  favor  judgment  is  not  given 
unless  otherwise  ordered  by  the  court  or  a  judge. 

5.  Upon  the  trial  of  such  cause  a  defendant  who  has  therein  Defendant  to  havo 
pleaded  a  set-off  may  obtain  the  benefit  of  his  set-off  by  proving  eitlier  I'lto^Jt  pi^int'inl  im- 
that  all  the  parties  named  as  plaintiffs  are  indebted  to  him  notwitli-  properly  joine.i. 
standing  that  one  or  more  of  such  plaintiffs  was  or  were  improperly  2%rine\r,'57.  °  ^^' 
joined  or  on  proving  that  the  plaintiff  or  plaintiffs  Avho  establish  their  23  &  21,  Vic.  c.  126 
right  to  maintain  the  cause  is  or  are  indebted  to  him. 

G.  No  other  action  shall  be  brought  against  the  defendant  by  No  otiicr  action  for 
any  person  so  joined  as  plaintiff  in  respect  of  the  same  cause  of  action.  os'&'kT'vic.  c.  126 

7.  In  case  it  shall  appear  at  the  trial  of  any  action  that  there  '•  2i- 

,         1  .   •    •     J  c     ^    ■    j.-n'  ^1     i.  4.  2G  Vic.  JTo.  7  9.  17. 

has  been  a  misjonider  01  plamtms  or  that  some  person  or  persons  not  2  pring  1657. 

joined  as  plaintiff  or  plaintiffs  ought  to  have  been  so  joined  and  the  Nonjoinder  and  mis- 

'defendant  shall  not  at  or  before  the  time  of  pleading  have  given  notice  J;;!;;'';^^^!'/;,;;;^*!''^^^ 

in  writing  that  he  objects  to  such  nonjoinder  specifying  therein  the  tiie  iriai  as  in  cases 

name  or  names  of  such  person  or  persons  such  misjoinder  or  nonjoinder  "ariancM!"^"'^  °^ 

may  be  amended  as  a  variance  at  the  trial  by  the  court  or  a  judge  in  17  vic.  No.  2i6.  si. 

like  manner  as  to  the  mode  of  amendment  and  proceedings  consequent  is^^'"!  Vi'e^c.  76 

thereon  or  as  near  thereto  as  the  circumstances  of  tlie  case  Avill  admits. 35. 

as  in  the  case  of  amendments  of  variances  if  it  shall  aj^pear  to  such 

court  or  judge  that  such  misjoinder  or  nonjoinder  was  not  for  the 

purpose  of  obtaining  an  undue  advantage  and  that  injustice  will  not 

be  done  by  such  amendment  and  that  the  person  or  persons  to  l)e 

added  as  aforesaid  consent  either  in  person  or  by  writing  under  his  her 

or  their  hands  to  be  so  joined  or  that  the  person  or  persons  to  be 

struck  ou.t  as  aforesaid  were  originally  introduced  without  his  her  or 

their  consent  or  that  such  person   or   persons   consent  in   manner 

aforesaid  to  be  so  stilick  out  and  such  amendment  shall  be  made  upon 

such  terms  as  the  court  or  judge  by  whom  such  amendment  is  made 

shall  think  proper  and  when  any  such  amendment  shall  have  been 

made  the  liability  of  any  person  or  persons  who  shall  have  been  added 

as  co-plaintiff  or  co-plaintiffs  shall  subject  to  any  terms  imposed  as 

aforesaid  be  the  same  as  if  such  person  or  persons  had  been  originally 

joined  in  such  action  and  every  circuit  court  or  officer  presiding  at 

any  trial  shall  be  deemed  a  court  or  judge  within  the  meaning  of  this 

section. 

8.  In  case  such  notice  be  given  or  any  plea  in  abatement  of  Cpon  notice  or  pioa 
nonjoinder  of  a  person  or  persons  as  co-plaintiff  or  co-plaint  ilfs   bi  J'.,J.^''pJ^""^'i'°g,i'^'"^' 
cases    where    such    plea    in    abatement    may    be    pleaded    by    the  bcunu-ndcd.       ^ 
defendant   the    plaintiff    shall   be    at   liberty   without  any   order   to  i^p,^^'„  ^^■^^''■  ^- 
amend  the  writ  and  other  proceedings  before  plea  by  adding  the  name  is  &  ic  Vic.  c.  7G 

or    '  ='"• 
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31  YicTOEi.B  No.  11.  or  names  of  tlie  person  or  persons  named  in  such  nuuce  or  plea  in 
abatement  and  to  proceed  in  the  action  witliont  any  further  appearance 
on  payment  of  the  costs  of  and  occasioned  by  such  amendment  only 
and  in  such  case  the  defendant  shall  be  at  liberty  to  plead  de  novo. 

Joinder  of  Defendants. 
Misjoinder  of  defou-  9-  It  sliall  and  may  be  lawful  for  the  court  or  a  judge  in  the 

dantsmay  be  amend-  (.^se  of  the  loindcr  of  too  maiiv  defendants  in  any  action  on  contract  at 

ed  before  or  at  trial.  ,.  ^     c  xi       x    •    i       /?       '  i  i  i        j.'i      i.   ii 

17  Vic.  Xo  21  8.  33.  any  time  beiore  the  trial  oi  such  cause  to  order  tliat  the  name  or  names 

2_Pring  1617.  of  0116  or  morc  of  such  defendants  be  struck  out  if  it  shall  appear  to 

e.°37.       "^  '^  such  court  or  judge  that  injustice  will  not  be  done  by  such  amendment 

and  the  amendment  shall  be  made  U2)on  such  terms  as  the  court  or 

judge  by  whom  such  amendment  is  made  shall  think  proper  and  in 

case  it  shall  appear  at  the  trial  of  any  action  on  contract  that  there 

has  been  a  misjoinder  of  defendants  such  misjoinder  may  be  amended 

as  a  variance  at  the  trial  in  like  manner  as  the  misjoinder  of  plaintiffs 

has  been  hereinbefore  directed  to  be  amended  and  upon  such  terms 

as   the   court   or  judge    or    other   iiresiding   officer   by   whom    such 

amendment  is  made  shall  think  proper. 

wiiere   several    arc  l^.  Unlcss  the  judge  or  j^i'esiding  officer  shall  otherwise  order 

sued  as  joint  contrac- in    all   cases   wlierc   two    or   more   persons    shall   be    sued    as    joint 

be^agalnirVomr  of  contractors  the  plaintiff  shall  be  entitled  to  a  judgment  (or  to  a  verdict 

tbem  only.  an(|  judgment  as  the  case  may  be)  against  such  of  the  defendants  as 

1  Pring  7.°     '  shall  appear  to  be  liable  although  one  or  more  of  the  persons  made  a 

defendant  or  defendants  shall  appear  not  to  be  liable     Provided  that 

in  every  such  case  the  defendant  or  defendants  not  liable  -shall  have 

judgment  and  be  entitled  to  costs  against  the  plaintiff  and  to  the  like 

remedy  for  the  same  as  a  defendant  hath  in  any  ordinary  case. 

Upou  plea  in  abate-  H-  111  ^^iij  actiou   Oil  coiitract  wlicrc  tlic  iioujoiiider  of  any 

ment  for  nonjoinder  persou  Or  pcrsous  as  a  co-defeudaiit  or  co-defendants  has  been  pleaded 

ceediiigrma'y  be ''™  iji  abatement  the  plaintiff  shall  be  at  liberty  withovit  any  order  to 

amended.^    ^  amend  tlic  Writ  of  summons  and  the  declaration  by  adding  the  name 

2  Pring  leis"    "^       or  iiaiues  of  the  person  or  persons  named  in  such  plea  in  abatement 
15  &  16  Vic.  c.  76     jvs  joint  contractors  and  to  serve  the  amended  writ  upon  the  person  or 

persons  so  named  in  such  plea  in   abatement  and  to  proceed  against 

the  original  defendant  or   defendants  and  the  person  or  persons  so 

named  in  such  plea  in  abatement     Provided  that  the  date  of  such 

amendment  shall  as  between  the  person  or  persons  so  named  in  such 

plea  in  abatement  and  the  i^laintiff  be  considered  for  all  jiui'poses  as 

the  commencement  of  the  action. 

Provision  in  the  case  ^2.  Ill  all  cascs  after  such  ]ilea  in   abatement  and  amendment 

of  subsequent   pro-  if  it  shall  appear  upon  the  trial  of  the  action  that  the  person  or  persons 

personf  name'd  in  a  ^0  uamcd  in  such  plca  ill  abatement  was  or  were  jointly  liable  with 

plea  in  abatement  for  the    Original    defendant    or    defendants    the    original    defendant    or 

dants.'"' "  "     " '"  defendants  shall  be  entitled  as  against  the  i^laintiff  to  the  costs  of 

17  vic^No.  21  s.  35.  such  plea  in  abatement  and  amendment  but  if  at  such  trial  it  shall 

15  &  16°  Vic.  c.  76.    appear  that  the  original  defendant  or  any  of  the  original  defendants  is 

=-39-  or  arc  liable  but  that  one  or  more  of  the  persons  named  in  such  plea  in 

abatement  is  or  are  not  liable  as  a  contracting  party  or  parties  the 

plaintiff  shall  nevertheless  be  entitled  to  judgment  against  the  other 

dct'tMidant  or  defendants  who  shall  appear   to  be   liable   and   every 

defendant  who  is  not  so  liable  shall  have  judgment  and  shall  be 

entitled 


JOINDER  AND  EEVIVOR  ACT.  117 

entitled  to  his  costs  as  against  the  plaintiff  who  shall  be  allowed  the  31  Tictobi^  No.14. 

same  together  with  tlie  costs  of  the  plea  in  abatement  and  amendment  — 

as  costs  in  the  cause  against  the  original  defendant  or  defendants  who 

shall  have  so  pleaded  in  abatement  the  nonjoinder  of  such  person 

Provided  that  any   siicli   defendant    who    shall    have    so   pleaded    in 

abatement  shall  be  at  liberty  on  the  trial  to  adduce  evidence  of  the 

liability  of  the  defendants  named  by  him  in  such  plea  in  abatement, 

13.  If  after  any  such  plea  in  abatement  the  plaintiff  shall  Provision  for  eubse- 
without  proceeding  to  trial  commence  another  action  against  the  3."™/^.''™^^'"'^'"^'' 21 
original  defendant  or  defendants  and  the  person  or  persons  named  in  1 1'ring  s. 

sucli  plea  as  a  joint  contractor  or  contractors  and  if  thei'eafter  it  shall  f  \^^  ^^''"  '^'  ■"•  '^^ 

appear  either  1)y  the  ))leadings  in  such  subsequent  action  or  by   the 

evidence    at   the  trial  that    all    the   original    defendants    are  liable 

but  that  any  of  the  persons  named  in  such  plea  is  or  are  not  liable 

and  the  defendant  or  defendants  not  so  liable  shall  accordingly  under 

the    provisions  of  this  Act  obtain  judgment  for  his  or  their   costs 

against  the  plaintiff  the  amount  of  the  costs  payable  to  the  defendant 

or  defendants  so  succeeding  shall  be  allowed  to  the  plaintiff  as  costs 

in  the  cause  against  such  of  the  defendants  so  appearing  to  be  liable 

as  shall  have  pleaded  in  abatement  the  non  joinder  of  such  person  or 

persons     Provided  that  any  defendant  having  so  pleaded  in  abatement 

shall  be  at  libei'ty  at  the  trial  to  adduce  evidence  of  the  lial)ility  of  the 

parties  named  by  him  in  such  plea. 

Tlea  of  Nonjoinder  of  Defendant. 

14.  No  plea  in  abatement  for  the  nonjoinder  of  any  person  as  Pica  in  abatement  for 
a  co-defendant  shall  be  allowed  in  any  action  unless  it  be  stated  in  eS "fre?".'^ "'''"' 
the  plea  that  such  person  is  resident  within  the  jurisdiction  of  the  4  vic.  No.  6  p.  20. 
court  and  unless  the  place  of  his  residence  be  stated  Avith  convenient  3  ^''^"^vm  jy  ^  42 
certainty  in  an  affidavit  verifying  such  plea  and  to  any  such  plea  in  ss.  s  and  9. 
abatement  the  plaintiff  may  reply  that  such  person  has  been  discharged 

by  bankruptcy  insolvency  and  certificate  under  any  Act  passed  or  to 
be  passed  in  that  behalf. 

15.  If  any  defendant  or  defendants  in  anj'  action  on  any  simple  issues  on  pleas  in 
contract  shall  plead  any  matter  in  abatement  to  the  effect  that  any  9  g  ™' ly]  j,  14  g,  2. 
other  person  or  persons  ought  to  be  jointly  sued  and  issue  be  joined  1  i'>-'"e  473. 

on  such  plea  and  it  shall  appear  at  the  trial  that  the  action  could  not 
by  reason  of  any  statute  of  limitations  be  maintained  against  the 
other  person  or  persons  named  in  such  plea  or  any  of  them  the  issue 
joined  on  such  plea  shall  be  found  against  the  party  pleading  the 
same. 

Death  Marriage  and  Insolcency  of  Parties. 

16.  The  death  of  a  ])laintiff  or  defendant  shall  not  cause  the  ^f^^J^l"^  '°  "'"''" 
action  to  abate  but  it  may  be  continued  as  hereinafter  mentioned.  17  vie.  No.  21  s.  108. 

17.  If  there  be  two  or  more  plaintiffs  or  defendants  and  one  2  P'i>>c  ie27- 

,.     ,  ,      ,,     ,.  ,    ,1  n  1  L-  1      11  •         15  i  16   VIC.  c.  (6 

or  more  of  them  shall  die  and  the  cause  of  such  action   shall  survive ,.  ,35. 
to  the  surviving  plaintiff  or  plaintiffs  or  against  the  surviving  defendant  Proceeding  in  ^caso^ 
or  defendants  the  action  shall  not  be  tliereby  abated  but  such  death  °,^^™}',^°„„°p",„i°' 
being  suggested  upon  the  record  the  action  shall  proceed  at  the  ^^"^ 'j''\°^ ''^^™'*"'^-(j9 
of  the  surviving  plaintiff  or  plaintiffs  against  the  surviving  defendant  g  r,.i',^g  1G27.  "' 
or  defendants.  15  &  16  Vic.  c.  76 

18.  In   ''•"^- 
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31  VicTOEi^  No.  14.  18.  In  case  of  tlie  deatli  of  a  sole  plaintiff  or  sole  surviving 

Proceedh^incaseofP^^i^tiff  the  legal  rex^resentative  of  such  plaintiff  may  by  leave  of  the 

sole  piaiiidfr.  court  or  a  judge  enter  a  suggestion  of  the  deatli  and  that  he  is  such 

2'pHn"'i627^'^^*'  l^s^l  representative  and  the  action  shall  thereupon  proceed  and  if 

15  &  16  Vic.  c.  76     such  suo'Sjestiou  be  made  before  the  trial  the  truth  of  the  suggestion 

"  shall  be  tried  thereat  together  with  the  title  of  the  deceased  plaintiff 

and  such  judgment  shall  follow  upon  the  verdict  in  favor  of  OT  against 

the  person  making  such  suggestion  as  if  such  person  were  originally 

the  plaintiif. 

Proceedings  upon  19.  In  casB  of  the  death  of  the  sole  defendant  or  sole  surviving 

death  of  sole  defen-^  defendant    where   the   action    survives    the   plaintiff  may   make   a 

defendant.  °  suggcstion  either  in  any  of  the  pleadings  if  the  cause  has  not  arrived 

2'pHn' ''le'^r  °'  ^^^'  ^*  issue  or  in  a  copy  of  the  issue  if  it  has  so  arrived  of  the  death  and 

15  &  16  Vic.  c.  76     that  a  person  named  therein  is  the  executor  or  administrator  of  the 

^-  ^^^-  deceased  and  may  thereupon  serve  such  executor  or  administrator 

with  a  copy  of  the  writ  and  suggestion  and  with  a  notice  signed  by 

the  plaintiff  or  his  attorney  requiring  such  executor  or  administrator 

to  appear  within  eight  days  after  service  of  the  notice  inclusive  of  the 

day  of  such  service  and  that  in  default  of  his  so  doing  the  jilaintiff 

may  sign  judgment  against   him  as  such  executor  or  administrator 

and   the   same   proceedings   may   be   had   and    taken    in     case    of 

non-appearance  after  such  notice  as  upon  a  writ  against  such  executor 

or  administrator  in  respect  of  the  cause  for  which  the  action  was 

brought  and  in  case  no  pleadings  have  taken  place  before  the  deatli 

the  suggestion  shall  form  part  of  the  declaration  and  the  declaration 

and  suggestion  may  be  served  together  and  the  new  defendant  shall 

plead  thereto  at  the  same  time  and  in  case  the  plaintiff  shall  have 

declared  but  the  defendant  shall  not  have  pleaded  before  the  death 

the  new  defendant  shall  plead  at  the  same  time  to  the  declaration 

and  suggestion  and  in  case  the  defendant  shall  have  pleaded  before  the 

death  the  new  defendant  shall  be  at  liberty  to  plead  to  the  suggestion 

only  by  way  of  denial  or  such  plea  as  may  be  appropriate  to  and 

rendered  necessary  by  his  character  of  executor  or  administrator  unless 

by  leave  of  the  court  or  a  judge  he  should  be  permitted  to  plead  fresh 

matter  in  answer  to  the  declaration  and  in  case  the  defendant  shall  have 

pleaded  before  the  death  but  the  pleadings  shall  not  have  arrived  at 

issue  the  new  defendant  besides   pleading   to   the   suggestion  shall 

continue  the  pleadings  to  issue  in  the  same  manner  as  the  deceased 

might  have  done  and  the  pleadings   upon  the  declaration  and  the 

jileadings  upon  the  suggestion  shall  be  tried  together  and  in  case  the 

plaintiff  shall  recover  he  shall  be  entitled  to  the  like  judgment  in 

respect  of  the  debt  or  sum  sought  to  be  recoA^ered  and  in  respect  of 

the  costs  prior  to  the  suggestion  and  in  respect  of  the  costs  of  the 

suggestion  and  subsequent  thereto  he  shall  be  entitled  to  the  like 

judgment  as  in  an  action  originally  commenced  against  the  executor 

or  administrator. 

To  compel  continu-  20.    Where  an  action  would   but  for   the  provisions  of  this 

"riLtiof  in'carrof^^!   ^'^^'^   ^^^^^""'^   ^^y   ^■^^^''^0^^  «^  the  death   of  either   party   and  in 
<i<'atii.  which    the    proceedings    may    be    revived     and    continued    under 

2  Pring  1654.   °     '  ^^^^^  -^^^  ^^^^   defendant   or  person  against  whom   the  action   may 
17  &  18  Vic.  c.  125    be   so   continued  may  apply  by   summons   to   compel   the   plaintiff 

or 
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or    person    entitled    to    proceed   with   the   action   in   the   room    of  3i  Victoria  No.it. 

the   plaintifT  to   proceed   according'   to   the   provisions   of  tliis    Act  — 

within  sucli  time  as  the  judge  shall  order  and  in  default  of  such 

proceeding  the  defendant  or  other  person  against  whom  tlie  action 

may  he  so  continued  as  aforesaid  sliall  be  entitled  to  enter  a  suggestion 

of  such  default  and  of  the  representative  character  of  the  person  by 

or  against  -Hhom  the  action  may  be  proceeded  with  as  the  case  may 

be  and  to  have  judgment  for  the  costs  of  the  action  and  suggestion 

against  the  plaintilf  or  against  the  person  entitled  to  proceed  in  his 

room  as  the  case  may  be  and  in  the  latter  case  to  be  levied  of  the 

goods  of  the  testator  or  intestate. 

21.  The  death  of  either  party  between  the  verdict  and  the  Doathbetwecnvcrdi.t 
judgment  shall  not  prejudice  the  judgment  so  as  such  judgment  be ""'' J."^'^™"'",';  ^ 
entered  within  two  terms  after  such  verdict.  2Pring'iG28. 

22.  If  the  plaintiff  in  any  action  happen  to  die  after  an  inter-  ^^3y*'  ^ '''  '''  '" 
locutory  judgment  and  before  a  final  judgment  obtained  thci-ein  tlie  rroceedings  in  caso 
said  action  shall  not  abate  by  reason  thereof  if  such  action  might  be  "^ ''™"'  "''"■•■  '"''"'■■ 
originally  prosecuted  or  maintained  by  the  executor  or  admiuistrator  fmai  juiigmoni.  ""^ 
of  such  plaintiff  and  if  the  defendant  die  after  such  an  interlocutory  j^'',\'^'^\2i  s.  i is. 
judgment  and  before  final  judgment  tlierein  obtained  the   said  action  Tr,  T'li  Vio.  c.  76 
shall   not  abate  if  .such  action  might  be   originally   prosecuted  or  '■  ^■*"- 
maintained  against  the  executor  or  administrator  of  such  defendant 

and  the  plaintiff  or  if  he  be  dead  after  such  interlocutory  judgment 
his  executors  or  administrators  shall  and  may  have  a  Avrit  of  revivor  in 
the  form  contained  in  the  scliedule  appended  to  this  Act  number  three 
or  to  the  like  effect  against  the  defendant  if  living  after  such  inter- 
locutory judgment  or  if  he  be  dead  tlien  against  his  executors  or 
administrators  to  show  cause  why  damages  in  such  action  should  not 
be  assessed  and  recovered  by  him  or  them  and  if  such  defendant  liis 
executors  or  administrators  shall  appear  at  the  return  of  such  writ 
and  not  show  or  allege  any  matter  sufficient  to  arrest  the  final 
judgment  or  shall  make  default  a  writ  of  or  other  inquiry  of  damages 
shall  be  thereupon  awarded  or  the  amount  for  which  final  judgment  is 
to  be  signed  shall  be  referred  to  the  prothonotiiry  as  is  or  may  he  by 
law  provided  and  upon  the  retiirn  of  the  writ  or  inqiiiry  or  delivery 
of  the  order  with  the  amount  indorsed  thei-eon  to  llie  plaintift"  In's 
executors  or  administrators  judgment  final  shall  be  given  for  the  said 
plaintiff  his  executors  or  administrators  prosecuting  such  writ  of 
revivor  against  such  defendant  his  executors  or  administrators 
respectively. 

3Iar)'iayc  of  Parlies. 

23.  The  marriage  of  a  woman  plaintift"  or  defendant  shall  not  Mamago  not  to  abate 
cause  the  action  to  abate  but  the  action  may  notwithstanding  be  J^'"°!'-  ^^  ^^  ^  j^^ 
proceeded  with  to  judgment  and  such  judgment  may  l)e  executed  2  Pnng  i628. 
against  the  wife  alone  or  by  suggestion  or  writ  of  revivor  pursuant  tf>]^,  j^  ^^  ^"'  ''  ^^ 
this  Act  judgment  may  be  obtained  against  the  husband  and  wife 

and  execution  issue  thereon  and  in  case  of  a  judgment  for  tli(>  will- 
execution  may  be  issued  thereupon  by  the  authority  of  the  husband 
without  any  writ  of  revivor  or  suggestion  and  if  in  any  such  action 
the  wife  shall  sue  or  defend  by  attorney  appointed  by  her  when  sole 
such  attorney  shall  liave  authority  to  continue  the  action  or  defence 

unless 
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3iTicTor,i.T5  No.  11.  unless  sucli  authority  be  countermanded   by  the  husband  and  the 
attorney  changed  according  to  the  practice  of  the  court. 

Bankmptcij  or  Insolvency  of  Parties. 
BankruptcyaiKiinsoi-  21.  The  bankruptcy  or  insolvency  of  the  plaintiff  in  any  action 

vency    of    pi'iijiWi' -whicli  tlic  assiguces  might  maintain  for  the   benefit  of  the  creditors 
action.  sliall  uot  be  pleaded  in  bar  to  such  action  unless  the  assignees  shall 

^^vht.'^iG^^^^^^  '^''*^'^'^^*^  ^*^ '^'^^^^^^^^^^  ^^  ^^^^  costs  thereof  upon  a 

15  &  16  A'ii'  0.  76     judge's  summons  for  that  purpose  within  such  reasonable  time  as  the 
^-  ^^^-  j'^^<^lgo  '^^y  order  but  the  proceedings  may  be  stayed  until  such  elecition 

is  made  and  in  case  the  assignees  neglect  or  refuse  to  continue  the 
action  and  give  such  security  within  the  time  limited  by  the  order 
the  defendant  may  within  eight  days  after  such  neglect  or  refusal 
plead  the  bankruptcy  or  insolvency. 

Hevocaiion  of  AdDthilstration. 

Revocation  of  tern-  25.  Where  bcforc  the  revocation  of  any  temporary  administra- 

porary  grants  not  to  ^jqjj  j^j^y  pi'oceediiigs  at  law  or  in  equity  have  been  commenced  by  or 

suits.  against    any   administrator    so    appointed   the    court  in  which  such 

20  &  21  Vio.  p.  n  proceedings  are  pending  may  order  that  a  suggestion  be  made  upon 

the  record  of  the  revocation  of  such  administration  and  of  the  grant 

of  probate  or  administration  Avliich  shall  have  been  made  thereiqion 

and  that  the  proceedings  shall  be  continued  in  the  name  of  the  new 

executor  or  administrator  in  like  manner  as  if  the  proceeding  had 

been   originally  commenced    by    or   against   such   new    executor   or 

administrator  but  subject  to  such  conditions  and  variations  if  any  as 

such  court  may  direct. 

Revival  of  Judgments. 
Execution    in    six  26.  During  the  lives  of  the  parties  to  a  judgment  or  those  of 

years  wiUiout  revival,  tlicm  during  wliosc  livcs  executioii  may  at  present  issue  within  a 
2  Pring  1626.  ycar  and  a  day  without  a  scire  facias  and  within  six  years  from  the 

^°,'L'*^  ^  '*'•  ''■  ''^     recovery  of  the  judgment  executioii  may  issue  without  a  revival  of 

the  judgment, 
jutigment  to  be  re-  27.  In  cases  wherc  it  shall    become   necessary     to   revive    a 

Tived  by  writ  or  ivitii  iudo-nieiit  bv  rcasou  either  of  lapse  of  time  or  of  a  chansje  bv  death  or 

IGUVG      01      COUl't      QY      V  '^  *J  I-  O  e' 

judfre  by  suggestion,  otlicrwisc   of  tlic  parties  entitled  or  liable  to  execution   the   party 

i^J'"'-  ^'°;,^i  s.  102.  alleging  himself  to  be  entitled  to  execution  may  either  sue  out  a  Avrit 

1.5  &  "lo  \ic.  c.  76  of  revivor  in  the  form  hereinafter  mentioned  or  apply  to  the  court 

^-  '^^-  or  a  judge  for  leave  to  enter  a  suggestion  upon  the  roll  to  the  effect 

that  it  manifestly  appears  to  the  court  that  such  party  is  entitled  to 

have  execution  of  the  judgment  and  to  issue  execution  thereupon 

such  leave  to  be  granted  by  the  court  or  a  judge  upon  a  rule  to 

show  cause   or  a  summons  to  be  served  according    to  the  present 

practice  or  in  such  other  manner  as  such  court  or  judge  may  direct 

and  which  rule  or  summons  may  be  in   the  form  contained  in  the 

aforesaid  schedule  number  one  or  to  the  like  effect. 

Proceedings  upon  28.  Upon  such  application  in  case  it  manifestly  appears  that 

application  for  sug- fjie  pai'ty  making  the  same  is  entifled  to  execution  the  court  or  judge 

fmls'mont"  '  "*"     sliall  alloA\'  sucli  suggcstiou  as  aforesaid  to  be  entered  in  the  form 

17  Vic.  No  21 8. 103.  contained  in  the  said  schedule   numlier  two  or  to  the  like  effect  and 

2  I'ruig    1026.  i-i-  ii  11111  111  in 

15  &  16  Vic.  c.  76  execution  to  issue  tfiereupon  and  sliall  order  whether  or  not  the  costs 

"■  ^^°-  of  such  application  shall  be  paid  to  the  party  making  the  same  and  in 

case  it  does  not  manifestly  so  appear  the  cotirt  or  judge  shall  discharge 

the 
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the  rule  or  dismiss  the  summons  Avith  or  Avithout  costs     Provided  31  vitrroEu.  ko. ii. 

nevertholoss  tliat  in  such  last-montioiicd  case*  the  ])artv  luakiiu;  such  

applicatiou  sliall  he  at  lil)cvty  to  proceed  by  vrit  of  ri'vivor  or  action 
upon  the  jiulgnient. 

29.  The  writ  of  revivor  shall   l)e  directed  to  tlie  party  called  writ  of  reyivor  and 
upon  to  show  cause   why  execution  should  not  he  awarded  ai'id  shall ','™y';"'''^^%'i''J'"J°"- 
bear  teste  on  the  day  of  its  issuing  and  after  reciting  the  reason  why  2  phmk  ir,26. 
such  writ  has  become  necessary   it  shall  call  ujjon  the  party  to  whom  J^ig/*^ ^''^'  "^^ '*'■ 
it  is  directed  to  a])pear  Avithin  eight  days  after  service;  tliereof  to  sliow 

cause  why  the  party  at  whose  instance  such  writ  has  been  issued 
should  not  have  execution  against  the  party  to  whom  such  Avrit  is 
directed  and  it  shall  give  notice  that  in  defoult  of  appearance  the 
pai'ty  issuing  such  writ  may  proceed  to  execution  and  such  writ  may 
be  in  the  form  contained  in  the  said  schedule  number  tliree  or  to 
the  like  etfect  and  may  be  served  and  otherwise^  proceeded  upon 
whether  in  term  or  vacation  in  the  same  manner  as  a  writ  of 
sununons  and  the  venue  in  a  declaration  upon  such  writ  may  be  laid 
in  any  district  and  the  pleadings  and  proceedings  thereupon  and  the 
rights  of  the  parties  respectively  to  costs  shall  be  the  same  as  in  an 
ordinary  action. 

30.  All  writs  oi  scire  facias  issued  against  bail  on  a  reeogni- Writs  of  ««>« /<«;;<« 
zance  against  members  of  a  joint  stock  company  or  other  body  upon  tested '"^d'irccted°and 
a  judgment  r(^corded  against  a  public  officer  or  otlier  ])erson  sued  as  proceeded  upon  in 
representing  such  comi)any  or  body  or  against  such  company  or  body  i7'\"e'"No'^2i  9  10s 
itself  by  or  against  a  husband  to  have  execution  of  a  judgment  for  or  2  Pring  I627. 
against  a  Avife  or  upon  a  suggestion  of  further  breaches  after  jiulgment 

for  any  penal  sum  pursuant  to  the  Pleading  Act  of  1807  sliall  be 
tested  directed  and  proceeded  upon  in  like  manner  as  Avrits  of  revivor. 

31.  Notice  in  Avritiug  to  the  plaintilf  his  attorney  or  agent  Appenrance  to  writ 
shall  he  sufficient  appearance  to  a  writ  of  revivor.  17  vle'^x'o  21  s  106 

32.  A  Avrit  of  revivor  to  reviA^e  a  judgment  less  than  ten  years  2  I'ring  1627. 

old  shall  be  alloAved  Avithout  anv  rule  or  order  if  more  tlian  ten  A'ears  As  to  issue  of  writ  of 

11  ;        .11  I  1         c  J*  •      1        !  1  • ,'  '11  revivor     upon    ludg- 

old  not  Avitliout  a  rule  01  court  or  a  judges  order  nor  li  more  than  ment  less  or  more 
fifteen  Avithout  a  rule  to  shoAV  cause.  'l'""^!'"  *"■  "'"^^ 

„.-      -„  ,.  .        ,  ,  .1  ,       p  i     tlinn  fifteen  years  old. 

33.  rroceechngs  against  executors  upon  a  judgment  of  assets  17  A'ie.  Xo.  21  s.  107. 
in  futuro  may  be  had  and  taken  in  the  manner  provided  bv  this  ^  ^'""8  ^''^^■ 

k     1  1  -L        e  •  *  Scire  facias  on  judg- 

Act  as  to  writs  Ot  revivor.  ment  of  assets   in 

fufitro. 

Powers  of  the  Court.  20  vic.  No.  31  s.  55. 

34.  It  shall  be  laAvful  for  the  judges  of  the   Supreme  Court  fje„erri  rules    may 
or  a  majority  of  them  of  Avhom  the  Cliief  Justice  shall  lie  one  from  !'<^'  ""iJ'-"  V  the 
time  to  time  to  make  all  such  general  rules  and  orders  for  the  effectual  ■17  yje  uo.  21  s.  17-4. 
execution  of  this  Act  and  of  the   intention  and  object  hereof  and  1  Pring  iGss. 

for  fixing  the  costs  to  be  alloAved  for  and  in  respect  of  the  matters  ,.'223. 
herein  contained  and  the  performance  thereof  and  for  api)ortioning  ^^  \'c  No.^iis.  20. 
the  costs  of  issues  and  also  for  altering  the  ni;ml)er  of  days  l)y  tliis  Act      ""^ ' 
limited  for  tlu;  return  of  any  Avrit  or  for  the  doing  of  anything  by  this 
Act  prescribed  or  authorised  to  be  done  and  substituting  other  days 
for  the   same  as  in    their  judgment    sliall    be   necessary   or   proper 
Provided  that  nothing  herein  contained  shall  be  construed  to  restrain 
the  authority  or  limit  the  jurisdiction  of  the  said  court  or  the  judges 

thereof 
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31  TicioEij;  No.  u.  thereof  to  make  rules  or  orders  or  otherwise  to  regulate  and  dispose 
of  the  business  therein. 

Commencement  and  Short  Title. 
Commencement     of  35.  Tliis    Act    sli.ill    comuicnce   On    the    thii'ty-first    day   of 

■*"'•  December  one  thousand  eight  hundred  and  sixty-seven  and  may  be 

Short  title.  referred  to  as  the  "  Joinder  and  Revivor  Act  of  1867.  " 


17    Tic.   No.   21 
schedule  No.  7. 
2  Pring  1011. 
Section  27. 


SCHEDULE  REFERRED  TO  IN  THE  FOREGOING  ACT. 

NUMBER  ONE. 

Form  of  Rule  or   Summons  where  a  Judgment  Creditor  applies  for  Execution  against  a 

Judgment   Debtor. 
[^Formal  parts  as  at  present.^ 
CD.  sliow  cause  why  A.B.  [or  as  the  case  may  ie]  .should  not  be  at  liberty  to  enter 
a  suggestion  upon  the  roll  in  an  action   wherein  the  said  A.B.  was  plaintiff  and  the  sairl 
CD.  was  defendant  and  wherein  the  said  A.B.  obtained  judgment  for  pounds 

against  the  said  C.  D.  on  the  day  of  that  it  manifestly  appears 

to  the  court  that  the  said  A.  B.  is  entitled  to  have  execution  of  the  said  judgment  and  to 
issue  esccution  thereupou  and  why  the  said  C.  D.  should  not  pay  to  the  said  A.  13.  the  costs 
of  this  application  to  be  taxed. 

[Note. — The  above  form  may  he  modified  so  as  to  meet  the  case  of  an  application,  by  or  against  the 
representative  of  a  party  to  the  judgment.^ 


17    Tic.    No.    21 

schedule     No.    8. 
2  Pring  1612. 
Section  28. 


17    Tic.    No.    21 
schedule  No.  9. 
2  Pring  1642. 
Sections  22  and  29. 


NUMBER  TWO. 

Form   of  Suggestion,  that  the   Judgment   Creditor    is   entitled   to   Execution  against    the 

Judgment  Debtor. 

And  now  on  the  day  of  it  is  suggested  and  manifestly 

appears  to  the  court  that  the  said  A.  B.  [or  C.  D.  as  executor  of  the  last  will  and 
testament  of  the  said  A.  B  deceased  or  as  the  case  mai/  Zie]  is  entitled  to  have  execution  of 
the  judgment  aforesaid  against  the  said  E  F.  [or  against  G.  H  as  executor  of  the  last  will 
and  testament  of  the  said  E.  F.  or  as  the  case  may  ie]  therefore  it  is  considered  by  the 
court  that  the  said  A.  B.  [or  C.  D.  as  such  executor  as  aforesaid  or  as  the  case  may  te] 
ought  to  have  execution  of  the  said  judgment  against  the  said  E.  F.  [o;-  against  G.  II.  as 
such  executor  as  aforesaid  or  as  the  case  may  ie.] 


NUMBER  THREE. 

Form  of   Writ  of  Revivor. 

Victoria  by  the  grace  of  God  [et  catera'\  to  E.  F.  of  greeting. 

We  command  you  that  within  eight  days  after  the  service  of  this  writ  upon  you 
inclusive  of  the  day  of  such  service  you  appear  in  our  Supreme  Court  of  Queensland  to  show 
cause  why  A.  B  [or  C.  D.  as  executor  of  the  last  will  and  testament  of  the  said  A.  B.  deceased 
o)-  as  the  case  may  ie]  should  not  have  execution  against  you  [if  against  a  representative 
here  insert  as  executor  of  the  last  will  and  testament  of  deceased  or  as  the  case 

may  be']  of  a  judgment  whereby  the  said  A.  B.  [or  as  the  case  may  be]  on  the  day 

of  in  the  said  court  recovered  against  you  [or  as  the  case  may  be] 

pounds  and  take  notice  that  in  default  of  your  so  doing  the  said  A.  B.  [or  as  the  case  may 
be]  may  proceed  to  execution. 

Witness  the  Honorable  [name]  Our  Chief  Justice  [et  ca^tera]. 


An 
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An  Act  to   Consolidate  and  Amend  the  Laws  3ivictouii  no.5. 
relating  to  Pleading'  in  Actions  at  Law. 

[26^/i  November,  18G7. 

WHEREAS  it  is  expedient  to  consoliilate  and  amend  the  laws  relating  Preamble, 
to  pleading  in  actions  at  law     Be  it  enacted  by  the  Queen's  Most 
Excellent  Majesty  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  Legislative  Assembly  of  Queensland  in  Parliament  assembled 
and  by  the  authority  of  the  same  as  follows — 

Determination  of  Questions  ivithout  Pleading. 
\.  Where  the  parties  to  an  action  are  agreed  as  to  the  questions  Questions  of  fact  may 
of  fact  to  be  decided  between  them  they  may  after  writ  issued  and  before  "I'Lu  mKMeave "S 
judgment  by  consent  and  order  of  a  judge  (which   order  any  judge   shall  the  judge  be  raised 
liave  power  to  make  upon  being  satisfied  that  the  parties  have  a  bond  fide  r7'v"ie.'Na  2i"8^'38. 
interest  in  the  decision  of  such  questions  and  that  ihe  same  are  fit  to   be  sPringiGis. 
tried)  proceed  to  the  trial  of  any  questions  of  fact  without  formal  pleadings  \'^^2.  ^^     "^  '    ' 
and    sucli  questions  may  be    stated   for  trial  in   an  issue  in   the  form 
contained  in  the  schedule  A  to  this  Act  annexed  and  such  issue  may  be 
entered  for  trial  and  tried  accordingly  in  the  same  manner  as  any  issue 
joined  in  an  ordinary  action  and  the  proceedings  in  such  action  and  issue 
shall  be  under  and  subject  to  the  ordinary  control  and  jurisdiction  of  the 
court  as  in  other  actions. 

2.  The  parties  may  if  they  think  fit  enter  into  an  agreement  in  Agreement  may  bo 
writing  which  shall  be  embodied  in  the  said  or  any  subsequent  order  that  ^"|."fent'"o'f  'I'uoney 
upon  the  finding  of  the  jury  in  the  affirmative  or  negative  of  such  issue  a  ami  costs  according 
sum  of  money  fixed  by  the  parties  or  to  be  ascertained  by  the  jury  upon  \°J^^  ™''^'  °^  "'" 
a  rinostion  inserted  in  the  issue  for  that  purpose  shall  be  paid  by  one  of  i7  vic.  Ko.  2i  s.  39. 
such  parties  to  the  other  of  them  either  with  or  without  the  costs  of  the  15  T  iGvie.  c.  7G 
action.  s-43. 

3.  Upon  the  finding  of  the  jury  in  any  such  issue  judgment  may  be  Judgment  to  be  en. 
entered  for  such  sum  as  shall  be  so  agreed  or  ascertained  as  aforesaid  with  l^reemoX  and'Vxc- 
or  without  costs  as  the  case  may  be  and  execution  may  issue  upon  such  cStion  issued  forth- 
judgment  forthwith  unless  otherwise  agreed  or  unless  the  court  or  a  judge  ^7  vic"Ko.2i'".  40. 
shall  otherwise  order  for  the  purpose  of  giving  either  party  an  opportunity  2^Pring  icio. 

or  moving  to  set  aside  the  verdict  or  for  a  new  trial.  ^''44^ 

4.  The  proceedings  upon  such  issue  may  be  recorded  at  the  Proccc<iin(;3  upon  is- 
instance  of  either  party  and  the  judgment  whether  actually  recorded  or  ^^^^"^0"  2rr'4i.' 
not  shall  have  the  same  effect  as  any  other  judgment  in  a  contested  action.  2  Pring  1619. 

5.  The  parties  may  after  writ  issued  and  licfore  judgment  by  J^^^  ^'^  ^'"^-  "•  '^° 
consent  and  order  of  a  judge  state  any  question  or  questions  of  law  in  a  Questions  of  law  may 
special  case  for  the  opinion  of  the  court  without  any  pleadings.  }"  "'^'"'^  """  .V'' 

,  ^  .„     ,  1  •    1       n  r  ,.      issued  by  consent  ac. 

6.  The   parties  may  if  they  think   at  enter  into  an  agreement  in  without  pleading, 
writing  which  shall  be  embodied  in  the  said  or  any  sulisequent  order  that  g'p^JJ"'  ^ei^^  "'  '*"' 
upon  the  judgment  of  the  court  being  given  in  the  affirmative  or  negative  15  &  16  Vic.  c.  76 
of  the  question  or  questions  of  law  raised  by  such  special  case  a  sum  of  *•''<'• 

money  fixed  l)y  the  parties  or  to  be  ascertained  by  the  court  or  in  such  pa%''J^t"o'f"fnoney 
manner  as  the  court  may  direct  shall  be  paid  by  one  of  such  parties  to  the  and  costs  according 

other 
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31  VicTOEi-E  Xo.  5.  other  of  them  either  with  or  without  costs  of  the  action  and  the  judgment 
,  .  ,    ~T   „„      of  the  court  may  be   entered  for  such  sum  as  shall  be  so  agreed  or  ascer- 

to  juagment  upon  ,  .  .   ,  , 

special  case.  taiucd  witli  or  witliout  costs  as  the  case  may  be  and  execution  may  issue 

2Vriii"  I'eio"^  *  ^^  upon  such  judgment  forthwith  unless  otherwise  agreed  or  unless  stayed 
15  &  16  Tic.  c.  76  by  proceedings  in  appeal. 

c*I        fiiw  th-  '^ '  ^^^   case  no  agreement  shall   be   entered  into  as  to  the  costs  of 

event.  such  actiou  the  costs  shall  follow   the  event  and  be  recovered  by  the 

iV'"-  ^V°i<?^  '■  ^^-  successful  party. 

2  Pniig  1619.  ^         •' 

15  &  16  Vic.  c.  76  Matter  and  Form  of  Fleadings  in  General. 

^''^■.  8.  Every  declaration  and  other  pleading  shall  be  entitled  of  the 

and'cntfrecUsofUme  Supreme  Court  and  of  the  day  of  the  month  and  the  year  when  the  same 
of  pleading  "niess -^as  pleaded  aiul  .shall  bear  no  other  time  or  date  and  every  declaration 
17  Vic.  isV2i'V!  4a  and  other  pleading  shall  also  be  entered  on  the  record  under  the  date  of 
2  Pringi62o.  tlic  dav  of  thc  mouth  and  year  when  the  same  respectively  took  place  and 

1  rj        A'       IfJ       V^IC        C/l)»*'  M.  tj  i. 

B.  54  '    '      without  reference  to  any  other  time  or  date  unless  otherwise  specially 

ordered  by  the  court  or  a  judge. 
Fictitious  and  need-  9.  All  statements  wliicli  need  not  be  proved  such  as  the  statement 

be  made '"""'^ "°' '°  *^^  ^'"^^  quantity  quality  and  value  where  these  are  immaterial  the  state- 
17  Vic.  No.  21  s.  45.  mcnt  of  losiug  and  finding  and  bailment  in  actions  for  goods  or  their  value 
?.^'''J"=  i'^l?.-       ^a  the  statement  of  acts  of  trespass  having  been  committed  with  force  and 

lo    it  16    \  ic.   c.  76  ,  i  '~ 

8.  19.  arms  and  against  the   peace  of  our   Larly   the   Queen   the   statement   of 

promises  which  need   not  be  proved  as  promises  in  indebitatus  counts  and 
mutual  promises  to  perform  agreements  and  all  statements  of  a  like  kind 
shall  be  omitted. 
Profert  and  oyer  abc-  10.  It  sliall  uot  be  iiecessai'y  to  niakc  profert  of  any  deed  or  other 

n'Tic  No  21  s  50  document  mentioned  or  relied  on  in  any  pleading  and  if  profert  shall  be 
2  Pring  1620.  '  iiiado  it  shall  not  entitle  the  opposite  party  to  crave  .oyer  of  or  set  out 
15^  &  16  Vie.  e.  76  ,.,ppu  ^yg^.  g^g|-^  ^jggjj  ^y.  q^i^^^.  clocumcnt. 

Performance  of  con-  H-  It  shall  be  lawful  for  the  plaintiff  or  defendant  in  any  action 

ditions  precedent  may  to  aver  performance  of  conditions  precedent  generally  and  the  opposite 
i7Tic.  No.^ai  8. 52!  P'"ii"ty  shall  not  deny  such  averment  generally  but  shall  specify  in  his 
?/'i'"^r''i"'       „  pleading  the  condition  or  conditions  precedent  the  performance  of  which 

9.  57.  he  intends  to  contest. 

Document  may  be  set  12.  A  party  pleading  in  answer  to  any  pleading   in  which  any 

dfered  T'^a^t  o7"i^  documeut  IS  mentioned  or  referred  to  shall  be  at  liberty  to  set  out  the 
pleading  in  which  it  wholc  or  such  part  thereof  as  may  be  material  and  the  matter  so  set  out 
iVvic°No'2  s  51     •'^'^'^^^  ^^   deemed  and    taken  to  be  part  of  the  pleading  in   which  it  is 

2  Priug  1620.  set    out. 

15 &  16 Vice. 76.  i3_  pig,^g  Qf  payment  and  set-off  and  all  other  pleadings  capable 

otlfe'r'pi'ead'h'gswb^ich  ^f  being  coustrucd  distributivcly  shall  be  taken  distributively  and  if  issue 
can  be  construed  dis-  is  takcu  thercon  and  so  much  thereof  as  shall  be  sufficient  answer  to  part 
comhuMi"'"  '^^°of  the  causes  of  action  proved  shall  be  found  true  by  the  jury  a  verdict 
17  Vic.  No.  ji  8.  69.  shall  pass  for  the  defendant  in  respect  of  so  much  of  the  causes  of  action 
15  &"i6  Vic.  c.  76  ^'^  sl'"^'l  'J*^  answered  and  for  the  plaintiff  in  respect  of  so  much  of  the 
8-75.  cauises  of  action  as  shall  not  be  so  answered. 

Demurrer  and  Joinder  and  Objection  to  Fleadings. 
Judgment  upon  dc-  1^.  Either  party  may  object  by  demurrer  to  the  pleading  of  the 

murrer  to  bo  given  oppositc  party  ou  the  ground  that  such  i)leading  does  not  set  forth  sufficient 

according  to  thc  very  1       c         x-  i    r>'"  1  Ii  1  t        1 

right  of  the  cause,  grouiul  ot  actioii  dctenco  or  reply  as  the  case  may  be  and  where  issue  is 
17  Y'^^  J^°-2i8.  de.joined  on  such  demurrer  the  court  shall  proceed  and  give  judgment 
15  ITe  Vice.  76  s.  according  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear 
^^-  unto 


COMMON  LAW  PLEADING  ACT.  125 

unto  them  withovxt  regarding  any  imperfection   omission  defect  in  or  lack  .'U  vicxoRiji  Xo.  5. 

of  form  and  no  jiulgincnt  shall  bo  arrested  stayed  or  reversed  for  any  sudi  

imperfection  omission  defect  in  or  hick  of  form. 

15.  No  pleading  shall  be  deemed  insufficient  for  any  defect  which  oi.jcctioi.3  bvwnyof 
could  onlv  hi  objected  to  bv  special  demurrer.  ciwciai  demurrer  iuk- 

lU.  The  form  of  a  demurrer  e.\.cept  in  the  cases  herein  specifically  i7  vie.' No.  21  9.  17. 
provided  for  shall  be  as  follows  or  to  the  like  effect —  f-''7'^i!-''V' 

"  Tlio    defendant    [or    plaintiff]    by    liis    attorney   [<»■    in    person]    says    that  s-  51. 

tiie  declaration  [or  plea  el  ctvlera'}  is  bad  in  substance  "  Fonn    of    domurrcr 

And  in  the  margin  thereof  some  substantial  matter  of  law  intended  to  be  murr^'r'" "^"^ 
argued  shall  bo  stated  and  if  any  demurrer  shall  be  delivered  without  \''J"'-  ^i!„r^  "■  **-■ 
such  statement  or  with  a  frivolous  statcniont  it  may  be  set  aside  by  their,  &  ic  Vic.  e.  70 
court  or  a  judge  and  leave  may  be  given  to  sign  judgment  as  for  want  of'-^''- 
a  plea  and  the  form  of  a  joinder  in  demurrer  shall  l^e  as  follows  or  to  tlie 
like  elTect — 

"  The  plaintiff  [or  defendant]  says  that  tUo  declaration  [or  plea  et  coetera^  is  good 
in  substance." 

17.  If  any  pleading  be  so  framed   as  to  prejudice  embarrass  or  rieofiings  framed  to 
delay  the  fair  trial  of  the  action  the  opposite  party  may  apply  to  the '""''"»,"■"''    "'"y    ^ 

L  •     1  X         i.   -1  i.  1  1,       1        T  ^    A  L  sl'iuk  outoramcnd- 

court  or  a  judge  to  strike  out  or  amend  such  pleading  and  the  court  orod. 

any  judge  shall  make  such  order  respecting  the  same  and  also  respecting  ^/^V'^'' ^'ciy^  *'  '*^' 

the  costs  of  the  application  as  such  court  or  judge  shall  see  fit.  15  &  le  vic.  c.  76 

18.  And  whereas  certain  causes  of  action  may  be  considered  to  '■  ^^• 

partake  of  the  character  both  of  breaches  of  contract  and  of  wrongs  and  taUngbotl'^orbrencU 
doubts  may  arise  as  to  the  form  of  pleas  in  such  actions  and  it  is  e.\i)ediont  "•"'■o»t™f  "^'•"••o"g- 
to  preclude  such  doubts  Any  plea  which  shall  be  good  in  substance  shall  2  PriMslc22. 
not  be  objectionable  on  the  ground  of  its  treating  the  declaration  cither  ^'^^^  ig  ^'i^'-  ^^  'tj 
as  framed  for  a  breach  of  contract  or  for  a  wrong. 

Arrest  of  Jiuhincnt  and  'T/tdi/ment  non  obstante  veredicto. 

19.  Upon  any  motion  made  in  arrest  of  judgment  or  to  cuter  an  Upon  motion  in  nr- 
arrcst  of  judgment  or  for  judgment  non  obstante  veredicto  by  reason  of  the  [1!^  J^^smnTbv'icavo 
non-averment  of  some  fact  or  matter  or  other  cause  the  party  whose  of  the  court  be  sug- 
pleading  is  alleged  or  adjudged  to  be  therein  defective  may  by  leave  of  the  i7''vii'  jf^  21  e.  116. 
court  suggest  tlie  existence  of  the  omitted  fact  or  matter  or  that  it  was  2  Piing  i(;20. 
jiroved  at  the  trial  of  the  cause  and  such  suggestion  may  be  pleaded  to^  J13.  "■'  '' 
by  the  opposite  party  within  eight  days  after  notice  thereof  or  such  further 

time  as  the  court  or  a  judge  may  allow  and  the  proceedings  for  trial  of 
any  issues  joined  upon  such  pleadings  shall  be  the  same  as  in  an  ordinary 
action  Provided  tliat  in  cases  in  wliich  the  suggestion  shall  lie  that  the 
omitted  fact  or  matter  was  proved  at  the  trial  if  the  judge  before  whom 
the  cause  was  tried  shall  certify  that  such  proof  was  given  to  his  sati.s- 
faction  such  certificate  shall  be  conclusive  upon  the  parties  and  judgment 
shall  be  given  in  accordance  therewith. 

20.  If  the  fjict  or  matter  suggested  be  admitted  or  found  to  bo  Judgment  to  follow 
true  the  party  suggesting  shall  be  entitled  to  such  judgment  as  he  would  17  Vic°Xo"'2i"*s.'ii7. 
have  been  entitled  to  if  such  fact  or  matter  had  been  originally  stated  in  2rri,igi629. 
pleading  and  proved  or  admitted  on  the  trial  together  with  the  costs  of  ^^j^^j        "^'  '^-  ' 
and  occasioned  by  the  suggestion  and  proceedings  thereon  but  if  such  fact 

or  facts  be  found  untrue  the  opposite  party  shall  be  entitled  to  his  costs 
of  and  occ-asioned  by  the  suggestion  and  proceedings  thereon  in  aildition 
to  any  other  costs  to  which  he  may  be  entitled. 

21.  Upon 
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31  VicTOBiJ! No. 5.  21.  Upon  an  arrest  of  judgment  or  judgment  non  obstante  veredicto 

c  flbortive  is-  ^^®  court  shall  adjudge  to  the  party  against  whom  such  judgment  is  given 
sues.  the  costs  occasioned  by  the  trial  of  any  issues  of  fact  arising  out  of  the 

^opr'^n^ie"'^ '^^^^  P^^''^'^^"^S  f'Oi"  defect  of  which  such  judgment  is  given  upon  which  such 
15  &  iG  Vie.  c.  76  party  shall  have  succeeded  and  such  costs  shall  be  set  off  against  any 
^-  ^^^-  money  or  costs  adjudged  to  the  opposite  party  and  execution  may  issue 

for  the  balance  if  any. 

Declaration. 
Forms  of  commence-  22.  Evorv  declaration  shall  commence  as  follows  or  to   the  like 

ment    &c.    of  decla-  effgct 

ration. 

17  Vic.  No.  21  s.  5i.  [Venue]  "A.  B.  by  E.  F.  his  attorney  [or  as  the  case  may  he]   sues  C.  D.   for" 

2  Pring  1620.  \here  state  .the  cause  of  action'] 

15   &   IG  Vic.  c.  76.  J  -i 

a.  5y.  And  shall  conclude  as  follows  or  to  the  like  effect — 

"And  tLe  plaintiflf  claims  £  [or  if  the  action  is  hvovcjlit  to  recover  sjyecijic 

goods  the  plaintiff  claims  a  return  of  the  said  goods  or   their  value  and 
£  for  their  detention."] 

Commencement     of  23.  In    all   cascs    in   wMch   after    a   plea   in    abatement   of  the 

declaration  after  plea  jjQ^JQJj^fjgj^.    ^f  ancthcr  pcrsoii   as    defendant   the  plaintiff  shall  without 

ot  nonjomder.  ,        v  i     i     j         i    •    t  •  ,  i  n 

17  Vic.  No.  21 3.  55.  naving  proceeded   to  trial  on  an  issue  thereon  commence  another  action 

i"^&"i6^r'^      '-G  ^o^^^^^  t'i'2  defendant  in  the  action  in  which  such  plea  in  abatement  shall 

s.  60.  ■   ■     ■  jjg^yg  been  pleaded  and  the  person  named  in   such  plea  in   abatement  as 

joint  contractor   or  shall  amend  by    adding    the    omitted  defendant  the 

commencement  of  the  declaration  shall  be  in  the  following  form  or  to  the 

like  effect — 

[Venue]  "  A.  B.  by  E.  F.  his  attorney  [or  in  his  own  proper  person  ct  ccrfcra] 
sues  C  D.  and  G.  H.  vhioh  said  C.  D.  has  heretofore  pleaded  in  abatement 
the  nonjoinder  of  the  said  G.  II.  for"  et  ccelera. 

In  actions  on  bonds  24.  In  all  actious  wliicli  shall  be  commenced  or  prosecuted  in  the 

&c.piainti(rmay       Supieuie  Couit  upou  any  covenants   or  agreements  in  any  indenture  deed 

breaches  ashepieasos.  or  AVfitiug  Contained  the  plaintiif  or  plaintiffs  may  assign  as  many  breaches 

c  us^'s  ^"   ^^^'  ^^  ^ic  or  they  shall  think  tit  and  the  jury  upon  trial  of  such  action  or 

actions  shall  and  may  assess  not  only  such  damages  and  costs  of  suit  as 

have  aforetime  been  usually  done  in  such  cases  but  also  damases  for  such 

of  the  said  breaches  so  to  be  assigned  as  the  plaintiff  upon  the  trial  of  the 

issues  shall  prove  to  have  been  broken  and  that  the  like  judgment  shall 

be  entered  on  such  verdict  as  heretofore  hath  been  usually  done  in  such 

like  actions  and  if  judgment  shall  be  given  for  the  plaintiff  on  a  demurrer 

Jury  may  assejs        or  by  coufcssion  or  n//((7  (licit  the  plaintiff  upon  the  roll  m;iy  suggest  as 

damages.  many  breaches  of  the  covenants  and  agreements  as  he  shall  think  lit  upon 

which  shall  issue  a  writ  to  the  sheriff  to  summon  a  jury  to  appear  before 

the  justices  or  justice  of  assize  or  nisi  prius  to  inquire  of  the  truth  of 

every  one  of  those  breaches  and  to  assess  the  damages  that  the  plaintiff 

shall  have  sustained  thereby  in  which  writ  it  shall  be  commanded  to  the 

said  justices  or  justice  of  assize  or  nisi  prius  that  he  or  they  shall  make 

Defendant      paying  ^  rotum  thcrcof  to  the  court  at  the  time  in  such  writ  mentioned  and  in 

ma^-^brstayed'?'^"  '"  caso  the  defendant  or  defendants  after  such  judgment  entered   and  before 

any  execution  executed  shall  pay  into  the  court  where  the  action  shall  be 

brought  to  the  use  of  the  plaintiff  or  plaintiffs  or  his  or  their  executors  or 

administrators  such  damages  so  to  be  assessed   by  reason  of  all  or  any  of 

the  breaches  of  such  covenants  together  with  the  costs  of  suit  a  stay  of 

execution  of  the  said  judgment  shall  be  entered  upon  record  or  if  by  reason 

of 
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of  any  cxecutioa  executed  the  plaintirt'or  plaintifls  or  his  or  their  executors  3i  VictoeixXo.  5. 

or  administrators  shall  be  fully  paid  or  satisfied  all  such  damaji;cs  so  to  be  — 

assessed  together  with  his  or  their  costs  of  suit  and  all  reasonable  charges 

and  expenses  for  executing  the  said  execution  the  body  lands  or  goods  of 

the  defendant  shall  be  thereupon  forthwith    discharged    from    the    said 

execution  which  shall  likewise  bo  entered  upon  record  but  notwithstanding  But  judgment  to 

in  each  case  such  judgment  shall  remain   continue  and  bo  as  a  further  r"'!*'"  1°""!*"""' 

lurtiicr  brcflcu* 

security  to  answer  to  the  plaintifi'  or  plaintiffs  and  his  or  their  executors 

or  administrators  such  damages  as  shall  or  may  be  sustained  for  further 

breach  of  any  covenant  or  covenants  in  the  same  indenture  deed  or  writing 

contained  upon  which  (he  plaintifi"  or  plaintiffs  may  huxG  a  Jieri  facias  w^on  And    plaintiff  may 

the  said  iudginent  against   the  defendant  or  against  his  heir  terre-tenants '""'?  ^./'Ts  -^".""f 

1  ■  ,  1      ■     •    ,       ,  ,•  ,1  ,  1  ,^    1  .  ,  ognmstthodcfcudant. 

or  his  executors  or  administrators  suggesting  other  breaches  of  the  said 
covenants  or  agreements  and  to  summon  him  or  them  respectively  to  show 
cause  why  execution  shall  not  be  had  or  awarded  upon  the  said  judgment 
upon  which  there  shall  be  the  like  proceeding  as  was  in  the  action  of  debt 
upon  the  said  bond  of  obligation  for  assessing  of  damages  upon  trial  of 
issues  joined  upon  such  breaches  or  inquiry  thereof  upon  a  writ  to  be 
awarded  in  manner  aforesaid  and  that  upon  payment  or  satisfaction  in 
manner  as  aforesaid  of  such  future  damages  costs  and  charges  as  aforesaid 
all  further  proceedings  on  the  said  judgment  are  again  to  be  stayed  and 
so  (oties  quoUes  and  the  defendant  his  body  lands  or  goods  shall  be 
discharged  out  of  execution  as  aforesaid. 

25.  In  actions  of  libel  and  slander  the  plaintiff  shall  be  at  liberty  Dccinration  for  libel 
to  aver  that  the  words  or  matter  complained  of  were  used  in  a  defamatory  jy^y-"'^,,  ,1  ,  55 
sense  specifying-  such  defamatory  sense  without  any  prefactory  averment  2  PnnKi62o. 
to  show  how  such   words   or  matter  were   useil  in  that  sense  and  such  ^^^;^  ^^  ^"■'  '■  ''^ 

s.  61. 

averment  shall  be  put  in  issue  by  the  denial  of  the  alleged  libel  or  slander 
and  whore  the  words  or  matter  set  forth  with  or  without  the  alleged 
meaning  show  a  cause  of  action  the  declaration  shall  be  suflicient. 

New  Assignment. 
2G.  One  new  assignment  only  shall  be  pleaded  to  any  number  of  One  new  assignment 
pleas  to  the  same  cause  of  action  and  such  new  assignment  shall  be  ™'-^j  ""f'''",*!^"^,^^^' 
consistent  with  and  confined  by  the  particulars  delivered  in  the  action  if  cuuscof  mtion. 
any  and  shall  state  that  the  plaintiff  proceeds  for  causes  of  action  different  IVr'n'- ui23"'  "  ^ 
from  all  those  which  the  pleas  profess  to  justify  or  for  an  excess  over  and  is  &  "le  Vic.  c.  76 
above  what  all  the  defences  set  up  in  such  pleas  justify  or  both.  '• 

27.  No  plea  which  has  already  been  pleaded  to  the  declaration  pieas  not  to  be  re- 
shall  be  pleaded  to  such  new  assignment  except  a  plea  in  denial  unless  by  ','™y-'o"  ^o  21  s  81. 
leave   of  the  court  or  a  judge  and  such  leave  shall  only  be  granted  upon  2  Piing  1023. 
satisfactory  proof  that  the  repetition  of  such  plea  is  essential  to  a  trial  on  ^''g*  ^^  ^"'-  '"^  ^*' 
the  merits. 

Plea  and  subsequent  Pleadings. 

28.  Express  color  shall  no  longer  be  necessary  in  any  pleading.       Expn-fs  color  abo- 

'  •'•'•■  li9Ued. 

17  Vie.  No.  21  s.  68. 
2  I'ring  1620. 
15  &   16  Vic.  c.  7G 
?.  61. 

29.  Special  traverses  shall  not  be  necessary  in  any  pleading.  SpeenU  traverses  abo- 

17  Vic.  No.  21  8.  59. 

2  rrinu  1021. 

15   &  "IG  Vic.  c.  76 

30.  Ihe  '•<^^- 
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31  VicTonij:  No.  5.  30.  The  signature  of  counsel  shall  not  be  required  to  any  pleading. 

Sismature  of  counsel. 
17  Vic.  No.  21  9.  78. 
2  Pring  1623. 

15  &  16  Vic.  c.  76  .SI.  In  a  plea  or  subsequent  pleading  it  shall  not  be  necessary  to 

Formal  commence-  ^^^°  ''^^7  'iHegatiou  of  actionem  110)1  or  actionem  ulterius  non  or  to  the  like 
mcnt  aud  prajei-  of  elTcct  or  any  prayer  of  judgment  nor  shall  it  be  necessary  in  any  replica- 
iarv.""'  ^i""<'ocs-  j^j^^^  ^^.  g^^ij^eq^^eiii;  pleading  to  use  any  allegation  of  prechuli  non  or  to  the 
17  Vic.  No.  21  s.  60.  like  effect  or  any  prayer  of  judgment. 

i5^T°i6  Vic.  c.  76  32.  No  formal  defence  shall  be  required  in  a  plea  or  avowry  or 

e.  66.  cognizance  and  it  shall  commence  as  follows  or  to  the  like  effect — 

Commencement        of 

plea.  "  The  defendant  by  liis  attorney  \or  iu  person  or  as  the  case  may  te] 

17  Vic.  No.  21  s.  61.  says  that"  Hiere  state  first  defence'] 

2  Pring  1621.  •'  '"  J  J         J 

15  &  16  Vic.  c.  76  j^j^ii  j{.  ^\y^\\  mjt  \y^  nocessary  to  state  in  a  second  or  other  plea  or 
avowry  or  cognizance  that  it  is  pleaded  by  leave  of  the  court  or  a  judge 
or  according  to  the  form  of  the  si  itulj  or  to  that  effect  but  every  such 
plea  avowry  or  cognizance  shall  be  written  in  a  separate  paragraph  and 
numbered  and  shall  commence  as  follows  or  to  the  like  effect  — 

"  And  for  a  second  \et  ccclcra\  plea  the  defendant  says  that   \_herc  state  second  ct 
calcra  defence'^" 

or  if  pleaded  to  part  only  then  as  follows  or  1o  the  like  effect — 

"  And  for  a  second  [et  ca'.lera]  plea  to  [^staling  to  loltat  it  is  pleaded']  the  defendant 
says  that  "   \_et  ccctcra'] 

And  no  formal  conclusion  shall  be  necessary  to  any  plea  avowry  cognizance 
or  subseiiueut  pleading. 

Several  Pleadings. 

Certain  pleas  may  be  3-3.  TIic  foUowing  plcas  or  any  two  or  more  of  them  may  be  pleaded 

pieadedtogetherwith-  together  as  of  coursc  without  Icavc  of  the  court  or  a  judge  that  is  to  say  a 

n  vl^No.  21  9.  77.  pica  denying  any  contract  or  debt  alleged   iu  the  declaration  a  plea  of 

2_Pring  1623.^      ^   tender  as  to  part  a  plea  of  the  statute  of  limitations   set-off  l>ankruptcy  of 

s.^'si.  ""  tlie  defendant  discharge  under  an  Insolvent  Act  jjlenc  admiuisti-avit  plene 

admintstruvit  prccter  infancy  coverture   payment   accord   and   satisfaction 

release  not  guilty   a  denial  that    the    property    an    injury    to    which    is 

complained  of  is  the  plaintiff's   leave  and  license  son  assault  demesne  and 

any  other  pleas  which  the  judges   of  the  Supreme  Court  shall  by  any  rule 

or  order  made  as  hereinafter  mentioned  from  time  to  time  order  or  direct. 

For  pleading  several  34.   E.KCcpt  ill  tlic  cascs  lioreiu  Specifically  provided  for  if  either 

matters  without  leave  p^^^.^y   plead    scvcral   plcas    replications    avowries    cognizances    or  other 

signed.  '        plcadiugs  witliout  leave  of  the  court  or  a  judge  tlic  opjjosite  party  shall  be 

^ Vrhf^w^f^  ^  "'^  '"''*"  'i'-"^i'ty  t'^  ■'^iy  judgment  provided  that  sucli  judgment  may  be  set  aside 

15  &  Iff  Vic.  c.  76  by  the  court  or  a  judge  upon  an   affidavit  of  merits  and  such  terms  as  to 

°- ^^-  costs  and  otherwise  as  they  or  ho  may  think  fit. 

As  to  pleading  and  35.  Either  party  may  by  leave  of  the  court  or  a  judge   plead  and 

i7Tio'NV°if9^74  demur  to  the  same  pleading  at  the  same  time  ujion  an   affidavit  by  such 

2  Pring  1622.  party  or  his  attorney  if  required  by  the  court  or  judge  to  the  effect  that  he 

io^&  16  Vie.  c.  76  jg  advised  and  believes  that   he  has  just  ground   to   traverse  the  several 

matters  proposed  to  be  traversed  by  him  and  that  the  several  matters 

sought    to    1)0    pleaded  as  aforesaid  by  way  of  confession  and  avoidance 

are  respectively  true  in  substance  and  in  fact  and  that  he  is  further  advised 

and  believes  that  the  objections  raised  by  such  demurrer  are  good  and  valid 

objections 
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objections  in  law  and  it  shall  be  in  the  discretion  of  the  court  or  a  judge  3i Victobije  No.  5. 

to  direct  which  issues  shall  be  first  disposed  of.  

30.  The  plaintill'  in  any  action  may  by  leave  of  the  court  or  a  judge  Scvcmi  maitera  may 
plead  in  answer  to  the  plea  or  the  su1)si'i|neiit  pleadinir  of  the  defendant  as ''°  P''^*'|'■<^ ,"' .»'>y 
many  several  matters  as  lie  shall  think  necessary  to  sustain  his  action  and  17  vic.  \o.  21  s.  75. 
the  defendant  in  any  action  may  by  leave  of  the  court  or  a  judge  plead  in  i-^'i'^g^-jc  ^  -g 
answer  to  the  declaration  or  other  subscr|uent  pleading  of  the  plaintilT  as  s.  81. 
many  several  matters  as  he  shall  think  necessary  for  his  defence  upon  an 
allidavit  of  the  party  making  such  application  or  his  attorney  if  required 
by  the  cnirt  or  judge  to  the  elfect  that  he  is  ailvised  and  believes  that  he 
has  just  ground   to   traverse  the  several  matters  proposed  to  be  traversed 
by  hiui  and  that  the  several  matters  sought  to  be  pleaded  as  aforesaid  by 
way  of  confession  and  avoidance  are  respectively  true  in  substance  and  in 
fact     Provided  that  the  costs  of  any  issue  either  of  fact  or  law  shall  follow 
the  finding  or  judgment  upon  such  issue  and  be  adjudged  to  the  successful 
party  whatever  may  be  the  result  of  the  other  issue  or  issues. 

Summons  lo  Plead  Several  JIatfers. 

37.  All  objections  to  the  pleading  of  several  pleas  replications  or  Objections  to  plead- 
subsequent  pleadings  or  several  avowries  or  cognizances  on   the  ground  '",f,tnIons''  to^^V^ad 
that  they  arc  founded  on  the  same  ground  of  answer  or  defence  shall  be  sevi-rai  matters, 
heard  upon  the  summons  to  plead  several  matters.  -''pring  le^a    °' 

Traverse.  l%i  ^«  '^'<=-  "=•  ^^ 

38.  A  defendant  may  either  traverse  generally   such  of  the  facts  Traverse  of  the  dccia- 
contaiued  in  the  declaration  as  might  have  been  denied  by  one  plea  or  may  'j^' y"^  j^.^,  ,j  ^  »(, 
select  and  traverse  separately  any  material  allegation  in  the  declaration  2 1'ring  ifi22" 
although  it  might  have  been  iucludcd  in  a  general  traverse.  ^^^^  ^^  ^'"'-  '^-  ^^ 

39.  A  plaintiff  shall  be  at  liberty  to  traverse  the  whole  of  any  pleaxravereo  of  pica  or 
or  subsequent  pleading  of  the  defendant  by  a  general  denial  or  admitting '"bscquent  pleading 

,  ,       n  p  ,        ^  11    J 1  i  1        ^  of  defendant. 

some  ])art  or  parts  thereof  to  denv  all  the  rest  or  to  denv  any  one  or  more  17  vic  No  "i  s  71 

allegations.  '  '  vot^G^^i  c  76 

40.  A  defendant  shall  be  at  liberty  in  like  manner  to  deny  the  s";;. 

whole  or  part  of  a  replication  or  subsequent  pleading  of  the  plaintiff.  Traverse  of  replica- 

tioii  or  subsequent 
pleading  of  the  plain- 
till'. 

41.  So  much  of  any  clause  or  provision  in  any  Act  or  Acts  com- 17  vic.  No.^21  s.  72. 
monly  called  pul)lic  local  and  personal  or  local  and  personal  or  in  any  Act  15  "^^"16  vie.  c.  76 
or  Acts  of  a  local  and  personal  nature  whereby  any  party  or  parties  are»-78. 

entitled  or  permitted  to  ph^ad  the  general  issue  only  and  to  give  any  ^J;;',^™'  "'""  ^^ 
special  matter  in  evidence  Avithout  specially  pleading  the  same  shall  be  and  i5  &  6  A'ic.  c.  97  9.  a. 
the  same  is  hereby  repealed. 

Joinder  of  Issue. 

42.  Either  party  may  plead   in  answer  to  the  plea  or  subsequent  joinder  of  issue, 
pleading  of  his  adversary  that  he  joins  issue  thereon  which  joinder  of  issue  ^'pYlJ';  ^"22"^  °''^' 

may  be  as  follows  or  to  the  like  effect —  is  &  16  Vic.  c.  76 

.    .  9  79. 

"The  plaintiff  joins  issue  upon  tlie  defendant's  first  [f<  ca-lcrn  specifi/ing  what  or 
u-hiii  pa)  l]  plea"  "  The  defendant  joins  issue  upon  the  plaintiff's  replication 
to  the  first  [e<  ccelcva  specifi/inj  uhut\  plea" 

and  such  form  of  joinder  of  issue  shall  be  deemed  to  be  a  denial  of  the 
substance  of  the  plea  or  other  subsequent  pleading  and  an  issue  thereon 
and  in  all  cases  where  the  plaintiff's  pleading  is  in  denial  of  the  pleading 
of  the  defendant  or  some  part  of  it  the  plaintiff  may  add  a  joinder  of  issue 
for  the  defendant.  Pai/ment 
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31  VicTOEiiE  No.  5.  Payment. 

'  Action  of  debt  beuig  43.  When  ally  action  of  debtor  scire  facias  shall  he  brought  upon 

afi™°^'m"ue"''°'™ui  ■'■'^y  judgment  if  the  defendant  hath  paid  the  money  due  upon  such 
such  paymeut  may  judgment  such  payment  shall  and  may  be  pleaded  in  bar  of  such  action 
the  hke'in  bonds. '''"  ^^'  ^^^^^  aud  whoie  an  actiou  of  debt  is  brought  upon  any  bond  which  hath 
4  &  5  Auue  c.  16  a  condition  or  defeasance  to  make  void  the  same  upon  payment  of  a  lesser 
*•  '^-  sum  at  a  day  or  place  certain  if  the  obligor  his  heirs  executors  or  adminis- 

trators have  before  the  action  brought  paid  to  the  obligee  his 
executors  or  administrators  the  principal  aud  interest  due  by  the  defeasance 
or  condition  of  such  bond  though  such  payment  was  not  made  strictly 
according  to  the  condition  or  defeasance  yet  it  shall  and  may  nevertheless 
be  pleaded  in  bar  of  such  action  and  shall  be  as  effectual  a  bar  thereof  as 
if  the  money  had  been  paid  at  the  day  and  place  according  to  the  condition 
or  defeasance  and  had  been  so  pleaded. 

Payment  into  Court. 

Principal  and  interest  44.  If  at  any  tinic  pending  an  action  upon  any  such  bond  with  a 

on  bonds  payable  into  penalty  the  defendant  shall  bring  into  court  all  the  principal  money  and 
4.°"ct  5  Anne  c.  16.  interest  due  on  such  bond  and  also  all  such  costs  as  have  been  expended 
8. 13.  in  any  suit  or  suits  in  law  or  equity  upon  such  bond  the  said  money  so 

brought  in   shall  be  deemed  and   taken   to  be  in    full   satisfaction   and 
discharge  of  the  said  bond  and  court  shall  and  may  give  judgment  to 
discharge  every  such  defendant  of  and  from  the  same  accordingly. 
Payment  into  court  45.  It  shall  be  lawful  for  the  defendant  in   all  actions  (except 

in  certain  actions.  actious  foi  libel  uialicious  aiTcst  or  piosecutiou  criminal  conversation  or 
2^pTiui'^62i.^  *■  ^*'  debauching  of  the  plaintiff's  daughter  or  servant)  and  by  leave  of  the  court 
15  &  16  Tic.  c.  76  or  a  judge  upon  such  terms  as  they  or  he  may  think  fit  for  one  or  more  of 
^'  several  defendants  to  pay  into  court  a  sum  of  money  l)y  way  of  compensa- 

tion or  amends.  ■ 
Payment  into  court  46.  The  plaintiff  in  replevin   may  in  answer   to  an  avowry  pay 

in  replevin.  ,„  mouev  iuto  coui't  iu  Satisfaction  iu   like  manner   and  subject  to  the  same 

26  Vic.   No.  7  s.  18.  •'  1       il  •  i   •     J  ;    1 

2Pringi6.57.  procecduigs  as  to  costs  and  otherwise  as  upon  a  payment  into  court  by  a 

23^&  24  Vic.  c.  126  defendant  in  other  actions. 

„"  ',    r      I  47.  Such  payment  into  court  in  replevin  shall  not  nor  shall  the 

Ellect   oi   such   pay-  i     "'  ,       ,  .  .    i        .  ,  .      „  . 

ment  in  ropierin.      acceptance  thereof  by  the  defendant  m  satisfaction  work  a  lorfeiture  of  the 

I%rh,gf657.'' "'"'i-epleviii^o"^!- 

23  &  24  Vice.  126  48.  In  auy  action  brought  upon  a  bond  which   has  a  condition  or 

'•  ^'■■'  defeasance  to  make  void  the  same  upon  payment  of  a  lesser  sum  at  a  day 

u/\"Tion  on''money  or  placo  Certain  with  a  penalty  and  in  any  action  for  detaining  the  goods 

bond  and  for  detainer,  of  the  jilaiutiff  it  shall  bc  Uiwful  for  thc  defendant  by  leave  of  the  court 

2  Pring  ^657.    '  "    ^'^  '-^  j^^'^K*^  upou  sucli  tcmis  as  they  or   he  shall  think  fit  to  pay  into  court 

23  &  24  Vic.  e.  126  ^  gum  of  moncy  to  answer  tlie  claim  of  the  jjlaintiff  in  respect  of  such 

bond  in  the  former  case  and  in   the  latter  case  to   tlie   value  of  the  goods 

alleged  to  be  detained. 
Pa  ment  luio  court  49.  When  uioncy  is  paid  into  court  such  payment  shall  be  pleaded 

how  pleaded.  in  all  cascs  as  near  as  may  be  in  the  following  form  mutatis  mutandis — 

17  Vie.  No.  21  s.  65. 

2  Pring  1G21.  "  The  defendant  by  bis  attorney  \ov  in  pcr.son  et  ccetera']  [if 

15  &   16  "\  ic.  c.  76  pleaded  to  pavt  saij  us  to  £  parcel  of  the  money  claimed] 

'■     '  bring.s  into  court  the  sum  of  .£  and  say.s  that  the  said  sum 

is  enough  to  satisfy  thc  claim  of  the  plaintiff  in  respect  of  the  matter 

herein  pleaded  to." 

60.  No 
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50.  No  rule  01-  judge's  order  to  ])ay  money  into  court  shall  be  3i  a-:ctobi.e  No.  5. 
necessary  except  in  the  case  of  one  or  more  of  several  defendants  but  the  j^r^  , — 
money  shall  be  paid  to  the  proper  oflicer  of  the  court  who  shall  give  a  moiu-y'iiTto  court.^"' 
receipt  for  the  amount  in  the  margin  of  the  plea  and  the  said  sum  shall  be  J  p];j|;'  jg,j-^  '• "" 
l)aid  out  to  tlie  plaint  ill'  or  to  his  attorney  upon  a  written  authority  from  15  i'le  Vic.  c.  76 
the  plaintifi'  ou  deuuuul.  '■  '''^■ 

51.  The  plaintilf  after  the  delivery  of  a  plea  of  payment  of  money  Proceedings  by  plain- 
into  court  shall  1)e  at  liberty  to  reply  to  the  same  by  accepting  the  sum  ,so  J.j|J'^^,""P»J'»'^»''"'o 
paid  into  court  in  full  satisfaction  and  discharge  of  the  cause  of  action  in  17  Vic.  Xo.  21  9.67. 
respect  of  which  it  has  been  paid  in  and  he  shall  be  at  liberty  in  that  case  j -f ^"iG^'vfc  c  76 
to  tax  his  costs  of  suit  and  in   case  of  non-payment  thereof  within   forty- *■■  73. 

eiglit  hours  to  sign  judgment  for  his  co.sts  of  suit  so  taxed  or  the  plaintilf 
may  reply  that  the  sum  paid  into  court  is  not  enough  to  satisfy  the  claim 
of  the  plaintilf  in  respect  of  the  matter  to  which  the  plea  is  jilcaded  and 
in  the  event  of  an  issue  thereon  being  found  for  the  defendant  the 
defendant  shall  be  entitled  to  judgment  and  his  costs  of  suit  from  the 
time  of  such  i)lea. 

52.  In  any  action  for  defamation  it  shall  be  lawful  ft  r  the  defendant  0""^'|'  "f  «"  «pology 
(after  notice  in  writing  of  his  intention  so  to  do  duly  given  to  the  plaintiirSc°erh!i'mitig"iiorof 
at  the  time  of  fding  or  delivering  the  i>lea  in  such  action)  to  aivc  in  JimaKcs. 
evidence  in  mitigation  of  damages  that  he  made  or  otTered  an  apology  to  1  rnng  479.  °'  ' 
the  plaintilY  for  such  defamation  before  the  commencement  of  the  action  "^^ 7  Vice.  9c  e.  1. 
or  as  soon  afterwards  as  he  had  an  opportunity  of  doing  so  in  case  the 

action  shall  have  been  commenced  belbrc  there  was  an  opportunity  of 
making  or  offering  such  apology. 

53.  In  an  action  for  a  lil)el  contained  in  anv  public  newspaper  or  in  »"  action  against 
other  periodical  publication  it  shall  be  coinpeteut  to  the  defendant  to  plead  ri,"'l!Snr  mn'' 
that  such  libel  was  inserted  in  such  newspaper  or  other  periodical  publica-  pi™d  that  it  was  in- 
tion  without  actual  malice  and  without  gross   negligence  and  that  before  r<i'1vrtiIout"'n°giect 


the  comuieucement  of  the  action  or  at   the  earliest  opportunity  afterwards  i""'  '»».''■  pay  money 

■  ■  ■  -----  *  ;... .    -amends. 

13  s.  6. 


he  inserted  in  such  newspaper  or  other  periodical  publication  a  full  apology  n  Vk"'xo!  """'"'''• 


for  the   said  libel  or  if  the  newspaper  or  periodical  publication  in  which  1  i'ring_.i79. 

the  sail]  libel  appeared  should  be   ordinarily  published  at  intervals  exceed-  '         "''  '^'      '' "' 

ing  one  week  had  offered  to  publish  the  said  apology  in  any  newspaper  or 

periodical  publication  to  be  selected  by  the  plaintiff  in   such  action  and 

every  such  defendant  shall  upon  pleading  such  plea  be  at  liberty  to  pay 

into  court  a  sum  of  money  by  way  of  amends  for  the  injury  sustained  by 

the  publication  of  such  libel  and  such  payment  into  court  shall  be  of  the 

same  effect  and  be  available  in  the  same  manner  and  to  the  same  extent 

and  bo  sulyect  to  the  same  rules  an<l  regulations  as  to  payment  of  costs  and 

the  form  and  mode  of  jilcading  except  so  far  as  regards  the  pleading  of  the 

additional  facts  hcreinl)cfore  required  to  be  pleaded  by  such  defendant  as 

if  actions  for  libel  had  not  been  excepted  from  the  personal  actions  in 

which   it   is   lawful  to  pay  money   into  court  and  to  such  plea  to   such 

action  it  shall  be  competent  to  the  plaintiff  to  rei)ly  generally  denying  the 

whole  of  such  plea. 

Cross  Action  and  Equitable  Plea. 
54.  All  matters   which  at  present  are  only  the  subject  of  a  cross  Subjecu  of  cross  ac- 
action  or  may  be  made  the   subject  of  a  cross  action  between  the  parties  jov^'-^-o^gPj'^"''^^; 
shall  hereafter  by  leave  of  a  judge  and  on   such  terms  as  he  shall  think  2  Pring  le-ig. 
proper  be  pleadable  by  way  of  set-off. 

55.  It 
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31  TicioBia;  No.  5.  55.  It  sliall  be  lawful  for  the  defeudaut  or  the  plaintiff  in  replevin 

. in  any  cause  in  which  if  judgment  were  obtained  he  would  be  entitled  to 

may'be  pleaded.  relief  agaiust  such  judgment  on  ef^uitable  grounds  to  plead  the  facts, 
o  pT''',',^6-3''  ^'  ^^'  which  entitle  him  to  such  relief  by  way  of  defence  and  the  said  court  is 
17  &  18  Vic.  0.  125  hereby  empowered  to  receive  such  defence  by  way  of  plea  provided  that 
^•^^-  such  plea  shall  begin  with  the  words  "  for  defence  on  equitable  grounds" 

or  words  to  the  like  effect. 
Equitable  defence  56.  Ally  such  matter  whicli  if  it  arose  before  or  during  the  time 

after  judsmeut.         f^^.  pleading  would  be  an  answer  to  the  action  bv  way  of  plea  mav  if  it 

20  Vic   "Vo   31  s    -19.  1  o  ^  ^  J  X  ^   ^ 

2Pnngi653.  ariso  after  the  lapse  of  the  period  during  which  it  could  be  pleaded  be  set 

17  &  18  Vic.  c.  125  yp  |jy  ^yr^y  q{  audUtt  (juevela. 

Equitable      replica-  57.  The  plaintiff  may  in  answer  to  any  plea  reply  facts  avoiding 

tion.      _  ^    such  plea  upon  equitalsle    grounds     Provided  that   the   replication  shall 

2*Prin"i653.    '  ""    begin  with  the  words  "  for  reply  on  equitable  grounds"  or  to  that  effect. 
17  &  18  Vie.  c.  125  58.  Provided  always  tliat  in  case  it  shall  appear  to  the  court  or 

Court  or  iud'-e  may '^'^Y  J'^^^S*^  thereof  that  any  such  equitable  plea  or  equitable  replication 
strike  out  equitable  cauiiot  be  dealt  with  bv  a  court  of  law  so  as  to  do  justice  between  the 
20  v°c' Ts-faf 'b''."51.  Pai'^ies  it  shall  be  lawful  for  such  court  or  judge  to  order  the  same  to  be 
2  Pring  1653.  _  struck  out  ou  sucli  tcmis  as  to  costs  and  otherwise  as  to  such  court  or 
^8^86.'^^  ^"'" "'  ■^^^jwJge  may  seem  reasonable. 

Pleas  puis  Darrein  Continuance. 
Plea  of  matter  subic-  59.  Any  defcncc  arising  after  the  commencement  of  any  action 

quent  to  action.         shall  be  pleaded  accoi'ding  to  the  fact  without  any  formal  commencement 

17  Vic   No    21  «    G2,  .1 

2  Pring  1G21.  '  or  conclusiou  and  any  plea  which  does  not  state  whether  the  defence 
15  &  16  Vic.  c.  76  tiierein  sot  up  arose  before  or  after  action  shall  be  deemed  to  be  a  plea  of 

matter  arising  before  action. 
Fieapuis  dan-em  con-  60.  lu  casos  in  whicli  a  plca  j^MJs  darrein  Continuance  has  heretofore 

tinuance  wiien  and  bcou  pleadable  ill  hanc  or  ninlsi  prius  the  same  defence  may  be  pleaded  with 
i7°Vi'e°  No!' IT  s.' 63.  ''■•^  allegation  that  the  matter  arose  after  the  last  pleading  and  such  plea 
2  Pring  1621.  ^  may  when  necessary  be  pleaded  in  vacation  but  no  such  plea  shall  be 
g.  69.  '*^'  *"  '  allowed  unless  accompanied  by  an  affidavit  that  the  matter  thereof  arose 
within  eight  days  next  before  the  pleading  of  such  plea  or  unless  the  court 
or  a  judge  shall  otherwise  order. 

Forms. 
im-ma  in   fc'ieduie  61.  The  instructious  and  forms  contained  in  the  schedule  to  this 

may  beadop'ed.  ^^cf;  annexed  shall  be  sufficient  and  those  and  the  like  forms  may  be  used 
2  Pring  1624.  with  sucli  modifications   as   may   be   necessary  to  meet  the   facts   of  the 

^°^  ^'^  ^^"^  "  ''''  case  but  nothing  herein  contained  shall  render  it  erroneous  or  irregular  to 
depart  from  the  letter  of  such  forms  so  long  as  the  substance  is  expressed 
without  proli.xity. 

Powers  of  the  Court. 

General   rules   may  02.  It  shall    be  lawful    for   the    judgos  of  the    Supreme    Court 

^Mi-res"''^"   ^^   "'''  *^^"  "■  "i'y''i'ity  of  them  of  whom  the  Chief  Justice  shall  be  one  from  time 

17  Vie.  No.  21  s.  174.  to   time  to  make  all   such    general    rules    and    orders  for   the  effectual 

fs^T'nf'vic  c  70  execution    of  this    Act  and  of  the  intention    and  object  hereof  and  for 

6.223.  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  matters  herein 

Tpring  316.^^ "'  ~^'  contained  and  the  performance  thereof  and  for  apportioning  the  costs  of 

issues  and  also  for  altering  the  number  of  days  by  this  Act  limited  for 

the  return  of  any  writ  or  for  the  doing  of  anything  by  this  Act  prescribed 

or  authorised  to  be  done  and  substituting  other  days  for  the  same  as  in 

their  judgment  shall  be  necessary  or  proper    Provided  that  nothing  herein 

contained 
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contained  shall  be  construed  to  restrain  the  authority  or  limit  the  juris-  3i Victoble  No.  B. 
diction  of  the  said  court  or  the  judges  thereof  to  make  rules  or  orders  or  — 

otherwise  to  regulate  and  dispose  of  the  business  therein. 

Commencement  and  Short  Tide. 
63.  This  Act  shall  commence  on  the  thiriy-first  day  of  December  Commencement 
one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  as  "'^'^*" 
"  The  Common  Laiv  Fkadivg  Act  o/18(i7."  Short  title. 


SCHEDULE  A. 
Form  of  Issue  on  Special  Case. 

In  the  Supreme  Court  of  Queensland 

The  day  of  AD.  18       . 

Brisbane  to  wit. 

Whereas  A.  ]?.  [has  sued  C.  D.  or  as  tlie  case  may  he  and]  E.  F.  affirms  Schedule  a. 

and  G.  A.  denies  that  }^,|"^-  ^"^  ='•    ^  Pring 

Here  stale  the  Question  or  Qiicslioiis  of  Fad  to  he  tried]  Schcilulo  to  15  «  16  Vie. 

And  it  has  been  ordered  by  the  Ilononible  Sir.  Justice  according  to  the  section  i. 

Pleading  Act  of  1807   that  the  said  question  shall  be  tried  by  a  jury  therefore  let  the 
same  be  tried  accordingly. 

SCHEDULE  B. 
FORMS   OF   PLEADINGS.  Section  61 

Statement  of  causes  of  actions.  ,  ,  , 

.Schedule  B    to    17   Vic. 
On   Contracts.  -'>»2i-   2Pringl8M. 

1.  Money  payable  by  the  defendant  to  the  plaintiflF  for  [these  icords  money  payable  Goods  sold. 
et  rretera  nhould  precede  money  cminls  like  one  to   thirteen  hnt  need  only  be   inserted  in    the 

first]  goods  bargained  and  sold  by  the  plaintiff  to  the  defendant. 

2.  Work  done  and  materials  provided  by  the  plaintiff  for  the  defendant  at  his  w^<»"k«ndinaterii>i». 
request. 

."    Money  lent  by  the  plaintiff  to  the  defendant.  Money  lent. 

4.  Money  paid  by  the  plaintiff  for  the  defendant  at  hi.s  request.  Money  paid. 

5.  I^Ioney  received  by  the  defendant  for  the  use  of  the  plaintiff.  Money  received. 
G.  Money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  accounts  stated  Account  stated. 

between  them. 

7.  A  messuage  and  lands  sold  and  conveyed  by  the  plaintiff  to  the  defendant.  For  an  estate  sold. 

8.  The  goodwill  of  a  business  of  the  plaintiff  sold  and  given  up  by  the  plaintiff  to  For  goodwill, 
the  defendant. 

n.  The  defendant's  ufse  by  the  plaintiff's  permission  of  messuages  and  lands  of  the  For  the  use  of  a  house 
plaintiff.  ''°'""""- 

10.  The  defendant's  use  by  the  plaintiff's  permission  of  a  fishery  of  the  plaintiff.         For  the  use  of  ansbery. 

11.  The  hire  of  [as  the  case  may  he]  by  the  plaintiff  let  to  hire  to  the  defendant.      For  hire  of  good*  tc. 

12.  Freiglit  for  the  conveyance  by  the  plaintiff  fur   the  defendant  at  his  request  of  Po'"'*e'K''t- 
goods  in  ships. 

13.  The  demurrage  of  a  ship  of  the  plaintiff  kept  on  demurrage  by  the  defendant.      For  demurrage. 

It.   That  the  defendant  on  the  d;iy  of  A.D.  by  his  ^^l^'"  "8»""'  ""*""  "" 

pronii.ssory  note  now  overdue  promised  to  pay  to  the  plaintiff  pounds  [lico]  months 

after  date  but  did  not  pay  the  same. 

15.  That  one  A.  on  et  catera  [date]  by  his  promissory  note  now  overdue  promised  Endorsee    against    en- 
to  pay  to  the  defendant  or  order  pounds  [/?(•«]  months  after  date  and  the  defendant 

indorsed  the  same  to  the  plaintiff  and  the  said  note  was  duly  presented  for  payment  and 
was  dishonored  whereof  the  defendant  had  due  notice  but  did  not  pay  the  same. 

10.  That  the  plaintiff  on   et  catcra   [date]   by  his  bill   of  exchange  now   overdue  Drajvconiiainst  acceptor 
directed  to  the  defendant   required    the   dcfindant  to  pay  to  the  plaintiff  pounds 

[two]  months  after  date  and  the  defendant  accepted   tlie  said  bill  but  did  not  pay  the  same. 

17.  That  the  defendant  on   ct  ca'fcra   [(/o^]  by  his  bill  of  exchange  directed  to  A.  Payee  against  drawer. 
required  A.  to  pay  to  the  plaintiff  pounds   [fu-o]   months  after  date  and  the  said 

bill  was  duly  presented  for  acceptance  and  was  di.shonored  of  which  the  defendant  had  due 
notice  but  did  not  pay  the  same.  IS.  That 
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31  VicTOEii  No.  5.  19-  That  the  plaintiff  and  defendant  agreed  to  marry  one  anotlier  and  a  reasonable 
time  for  such  marriage  has  elapsed  and  the  plaintiff  has  always  been   ready  and  willing  to 

maTriage"'    pi'omise  o(  marry  the  defendant  yet  the  defendant  has  neglected  and  refused  to  marry  the  plaintiff. 

Breach   of   promise   of  19.  That  the  plaintiff  and  defendant  agreed    to  marry  one   another  on   a  day  now 

marriage.  elapsed  and  the  plaintiff  was  ready  and  willing  to  marry  the  defendant  on  that  day  yet  the 

defendant  neglected  and  refused  to  marry  the  plaintiff. 

TVai-ranty  of  a  horse.  20.   That   the   defendant  by  warranting  a  horse  to  be  then  sound  and  quiet  to  ride 

sold  the  said  horse  to  the  plaintiff  yet  the  said  horse  was  not  then  sound  and  quiet  to  ride. 

Fornot  loadhispm-suaiit  21.  That  the  plaintiff  and  the  defendant  agreed  by  charter-party  that  the  plaintift''s 

ai  er-part>.  ^j^j^^  called  the  "  Ariel"  should  with  all  convenient  speed  sail  to  R.  or  so  near  thereto  as  she 

could  safely  get  and  that  the  defendant  should  there  load  her  with  a  full  cargo  of  tallow  or 
other  lawful  merchandise  which  she  should  carry  to  11.  and  there  deliver  on  payment  of 
freight  pounds  per   ton  and   that   the  defendant   should   be  allowed   ten  days  for 

loading  and  ten  for  discharge  and  ten  days  for  demurrage  if  required  at  pounds  per 

day  and  that  the  plaintiff  did  all  things  necessary  on  his  part  to  entitle  him  to  have  the 
agreed  cargo  loaded  on  board  the  said  ship  at  R.  and  that  the  time  for  so  doing  has  elapsed 
yet  the  defendant  made  default  in  loading  the  agreed  cargo. 

Bpott  a  lease  tor  rent.  22.  That  the  plaintiff  let  to   the  defendant  a  house  number  forty  George  street 

Brisbane  for  seven  years  to  hold  from  the  day  of  AD.  at 

pounds  a  3'ear  payable  quarterly  of  which  rent  quarters  are  due  and  unpaid. 

Upon    a   covciiaut   to  23.  That  the  plaintiff'  by  deed  let  to  the  defendant  a  house  number  forty  George 

'''''""''•  street  Brisbane  to  hold  for  seven  years  from  the  day  of  a.d.  and 

the  defendant  by  the  said  deed  covenanted  with  the  plaintiff' well  and  svibstantially  to  repair 
the  said  house  during  the  said  term  [ciccordiiKj  to  the  covenant']  yet  the  said  house  wa.s 
during  the  said  terra  out  of  good  and  substantial  repair. 

For   Wrongs  indcjjendeni  of   Contract. 

Trespass  to  land.  24.  That  the  defendant  broke  and  entered  certain  land  of  the  plaintiff  called  the 

Big  Field  and  depastured  the  same  with  cattle. 

Assault  battery  and  false  25.  That  the  defendant  assaulted  and  beat  the  plaintiff  gave  him  into  custody  to  a 

impnsonmeut.  policeman  and  caused  Jiim  to  be  imprisoned  in  a  police  office. 

Wrongful  conversion  of  26.  That  the  defendant  converted  to  his  own  use  or  wrongfully  deprived  the  plaintiff 

of  the  use  and  possession  of  the  plaintiff's  goods  that  is  to  say  iron  hoops  household  furniture 
[r<c  as  the  case  7iiai/  be]  ■ 

Wrongful   detention   of  27.  That  the  defendant  detained  from  the   plaintiff  his  title  deeds  of  land  called 

property  So.  Belmont  in  the  county  of  that  is  to  say  \jlesci-ihe  the  deeds]. 

Diverting  water  from  a  28.  That  the  plaintiff  was  possessed  of  a  mill  and  by  reason  thereof  was  entitled  to 

the  flow  of  a  stream  for  working  the  same  and  the  defendant  by  cutting  the  bank  of  the 
said  stream  diverted  the  water  thereof  away  fi-om  the  said  mill. 

Infringement  of  a  patent  29.   That  the  plaintiff  was  the  first  inventor  of  a  certain  new  manufacture  that  is  to 

say  of  "  certain  improvements  in  the  manufacture  of  sulphuric  acid"  for  which  be  obtained 
letters  patent  for  the  term  of  fourteen  years  from  the  day  of  .■V.D. 

subject  to  a  condition  that  the  plaintiff  should  within  six  calendar  months  cause  to  be 
enrolled  an  instrument  in  writing  partieidarly  describing  the  nature  of  his  said  invention 
and  the  plaintiff  did  within  the  time  prescribed  fulfil  the  said  condition  and  the  defendant 
during  the  said  term  did  infringe  the  said  patent  right. 

Defamation  of  cliaracter.  30.  That  the  defendant  falsely  and  maliciously  spoke  and  published  of  the  plaintiff 

^'*°''"'  the  words  following  that  is  to  say  "  he   is  a  thief"   [)/  tliere  he  ant/  special  damage  here 

state  it  with  sxtch  reasonahle  j>articvJaritii  as  to  give  notice  to  the  defendant  of  the  peculiar 
injury  complained  of  for  instance]  whereby  the  plaintiff  lo.st  his  situation  as  overseer  in  the 
employ  of  A. 

Libel.  31.   That  the  defendant  falsely  and  maliciously  printed  and  published  of  the  plaintiff' 

in  a  newspaper  called  "  "  the  words  following  that  is  to  say  "  he  is  a  regular 

prover  under  bankruptcies"  the  defendant  meaning  thereby  that  the  plaintiff  had  proved  and 
was  in  the  habit  of  proving  fictitious  debts  against  the  estates  of  bankrupts  with  the 
knowledge  that  such  debts  were  fictitious. 

Commencement  of  Plea. 
Pleas.  32.  The  defendant  by  his  attorney  [or  in  person]  says  \lure  state  the 

suhstance  of  the  plea']. 

83.  And  for  a  second  plea  the  defendant  says  [Itcre  state  the  second  plea]. 

Pleas  in  Actions  on  Contracts. 
Denial  of  debt.  34.  Tiiat  he  never  was  indebted  as  alleged. 

\_Tkis plea  is  applicable  to  declarations  like  those  numbered  one  to  thirteen]. 
Denial  of  contract.  35.  That  he  did  not  promise  as  alleged. 

IThis 
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[^T/ns  pica  is  applicable  to  other   declarations    on    simple   contracts  not  on  hills  and  31  Victobi*  No  5 

notes  sucli  as  those  numbered  eir/hleen  to   twenty-one.     It   would  be   unobjectionable   to  use  

"  did  not  warrant"   "  did  not  agree"  or  any  other  appropriate  denial.'] 

36.  That  the  alleged  deed  is  not  his  deed.  Denial  or  dood. 

37.  That  the  alleged  cause  of  action  did  not  accrue  within  six  years  [state  the  period  statute  of  hmitaiion'i. 
of  limitation  applicable  to  the  case]  before  this  suit. 

88.  That  before  action  bo  satisfied  and  discharged  the  plaintiff's  claim  by  payment.  Paj-mcut. 

39.  Tiiat  the  plaintiff  at  the  commencement  of  this  suit  was  and  still  is  indebted  to  set-orr. 
the  defendant  in  an  amount  cnual  to  the  jdaintiff's  claim  for   [ficrc  state  the  cause  of  set-off 

as  in  a  declaration  see  forms  ante]  which  amount  the  defendant  is  willing  to  set  off  against 
the  plaintiff's  claim. 

40.  That  after  the  alleged  claim  accrued  and  before  this  suit  the  plaintiff  by  deed  boIcom. 
released  the  defendant  therefrom. 

Pleas  in  Actions  for  Wron<js  independent  of  Contract. 

41.  That  he  is  not  guilty.  Notgiiiity. 

42.  That  he  did  what  is  complained  of  by  the  plaintiff's  leave.  Leave  and  uceiuo. 

43.  That   the   plaintiff  first   a.s.saulted    the   defendant   who   thereupon    necessarily  soit defence, 
committed  the  alleged  assault  in  his  own  defence. 

44.  Tliat  the  defendant  at  the  time  of  the  alleged  trespass  was  possessed  of  land  the  Eisiit  of  way, 
occupiers  whereof  for  twenty  years  before  this  suit  enjoyed   as  of  right  and  without  inter- 
ruption a  way  on  foot  and  with  cattle   from   a  public  highway  over   the   said   land   of  the 
plaintiff  lo  the  said  land  of  the  defendant  and  from  the  said  land  of  the  defendant  over  the 

said  land  of  the  plaintiff  to  the  .said  public  highway  at  all  times  of  the  year  for  the  more 
convenient  occupation  of  the  said  land  of  the  defendant  an<l  that  the  alleged  trespass  was  a 
use  by  the  defendant  of  the  .said  way. 

45.  That  the  defendant  at  the  time  of  the  alleged  trespass  was  pos.ses.sed  of  land  the  Bigut  of  common, 
occupiers  whereof  for  thirty  \'ears  before  this  suit  enjoyed  as  of  right  and  without  interrup- 
tion common  of  pasture  over  the  said  land  of  the  plaintiff  for   all  their  cattle  levant  and 

couchant  upon  the  said  land  of  tlie  defendant  at  all  times  of  the  year  as  to  the  said  land  of 
the  defendant  appertaining  and  that  the  alleged  trespass  was  a  use  by  the  defendant  of  the 
said  right  of  common. 

Replications. 
40.  The  plaintiff  takes  issue  upon  the  defendant's  first  second  [_et  co'lera]  pleas.  Joinder  of  issue. 

47.  The  plaintiff  as  to  the  second  plea  says  {here  stale  the  ansvcr  to  the  plea  as  in  p<-i>iication  to  iiieas  con- 

.7^,/.,.  T  i^L  J  tuiniug  new  mutter. 

the  foUotcinri  Jiirm.f.] 

48.  That  the  alleged  release  is  not  the  plaintiff's  deed.  To  plea  of  release. 

49.  That  the  alleged  release  was  procured  by  the  fraud  of  the  defendant.  Fraud. 

50.  That  the  alleged  set-off  did  not  accrue  within  six  years  before  this  suit.  To  pica  of  set-oir. 

51.  That  the  plaintiff  was  pos.5Cssed  of  land  whereon    the  defendant  was  trespassing  To  self  defence, 
and    doing  damage  whereupon   the  jilaintiff  requested  the  defendant  to  leave  the  said  land 

■which  the  defendant  refused  to  do  and  thereupon  the  plaintiff  gently  laid  his  hands  on  the 
defendant  in  order  to  remove  him  doing  no  more  than  was  necessary  for  that  purpose  which 
is  the  alleged  first  assault  by  the  plaintiff. 

52.  That  the  occupiers  of  the  said  land  did  not  for  twenty  years  before  this  suit  Torigiit  ofwar. 
enjoy  as  of  right  and  without  interruption  the  alleged  way. 

Keio  Assignment. 

53.  The  plaintiff  as  to  the  and  pleas  says  that  he  sues  not  for  the  Totiio  piens  of  rigut  of 
trespasses  therein  admitted  but  for  trespasses  committed  by  the  defendant  in  excess  of  il,o  ™>"»^' "«'"»' '=<"'"'""'• 
alleged  rights  and  also  in  other  parts  of  the  said  land  and  on  other  occasions  and  for  other 

purposes  than  those  referred  to  in  the  said  pleas. 

{If  the  Plainliff  replies  and  new  assigns  the  New  Assignment  may  be  as  follows — ] 
51.  And  tiie  plaintiff  as  to  the  and  pleas  further  says  that  he  sues 

not  only  for  the  trespasses  in  tTiose  pleas  admitted  but  also  for  [et  ca-tera.] 
{If  the  Plaintiff  replies  and  new  a.'ssigns  to  some  of  the    Pleas  and  new  assigns  only  to  the 
other  the  Form  may  be  as  follows  — ] 
55.  And  the  plaintiff  as  to  the  and  pleas  further  .'^ays  that  he  sues 

not  for  the  trespasses  in  the  pleas  {the  pleas  not  replied  to]  admitted  but  for  the 

trespasses  in  the  pleas  {the  pleas  replied  In]  admitted  and  also  for  {ct  ca-tera]. 


An 


136 


FEAUDS  AND  LIMITATIONS. 


3ivicTOEi^No,22.  An   Act  to   Consolidate   and  Amend  tlie  Laws 

relating   to    Frauds  and  the  Limitation  of 
Actions.  [28th  December,  1867. 


Preamble. 


X^HEREAS  it   is  expedient   to  consolidate  and  amend  the  laws 
'  *       relating  to  fvands    and  to    the    limitation    of  actions     Be   it 
enacted  by   the  Queen's  Most   Excellent  Majesty  by  and  with  the 


advice    and  consent    of    the 


Legislative 


Council  and    Legislative 


Australia  and  the  ad- 
jacent islands  not  to 
be  deemed  beyond 
seas. 


Parol  leases  and 
interest  of  freehold 
shall  hare  the  force 
of  estates  at  will  onlr 
29  Car.  II,  c.  3  s.  1." 


Assembly  of  Queensland  in  Parliament  assembled  and  by  the  authority 
of  the  same  as  follows — 

Interpretation. 

1.  No  part  of  Australia  nor  any  island  adjacent  thereto  (being 
part  of  the  dominions  of  Her  Majesty)  shall  be  deemed  to  be  beyond 
seas  within  the  meaning  of  this  Act. 

Statnte  of  Frauds. 

2.  All  leases  estates  interests  of  freehold  or  terms  of  years 
or  any  uncertain  interest  of  in  to  or  out  of  any  messuages  lands 
tenements  or  hereditaments  made  or  created  by  livery  and  seisin  only 
or  by  parol  and  not  put  in  writing  and  signed  by  the  parties  so  making 
or  creating  the  same  or  theu'  agents  thereuuto  lawfully  authorised  by 
"RTiting  shall  have  the  force  and  effect  of  leases  or  estates  at  T^ill  only 
and  shall  not  either  in  law  or  equity  be  deemed  or  takeu  to  have  any 
other  or  greater  force  or  effect  any  consideration  for  making  any  such 


Promises   and  agi'ec- 
ments  by  parol. 
29  Car.  II.  c.  3  s.  4. 


usage  -to 


the  contrary 


Except  leases  not 

exceeding  three  years 

Ac. 

29  Car.  II.  c.  3  s.  2. 


No  leases  or  estates 
of  freehold  shall  be 
granted  or  surren- 
dered by  Tvord. 
29  Car. "II.  c.  3  s.  3. 


parol  lease  or  estates   or  any  former  law  or 
notTvithstanding. 

3.  Except  nevertheless  all  leases  not  exceeding  the  tenn  of 
three  years  from  the  making  thereof  whereupon  the  rent  reserved  to 
the  landlord  during  such  tei'm  shall  amount  unto  two  tliird  parts  at 
the  least  of  the  full  improved  value  of  the  thing  demised. 

4.  No  leases  estates  or  interests  either  of  freehold  or  terms  of 
years  or  any  luicertain  interest  of  in  to  or  out  of  any  messuages  lands 
tenements  or  hereditaments  shall  be  assigned  granted  or  surrendered 
unless  it  be  by  deed  or  note  in  writing  signed  by  the  party  so  assigning 
granting  or  surrendering  the  same  or  their  agents  thereunto  la^A-fully 
authorised  by  writing  or  by  act  and  operation  of  law. 

5.  No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  sjiecial  promise  to  answer  damages  out  of 
his  own  estate  (2)  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt  default  or  miscarriages  of 
another  person  (3)  or  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage  (4)  or  upon  any  contract  or 
sale  of  lauds  tenements  or  hereditaments  or  any  interest  in  or 
concerning  them  (5)  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  I'rom  the  making  thereof  (6) 
unless  the  agreement  upon  which  such  action  shall  be  brought  or 
some  memorandum  or  note  thereof  shall  be  in  writing  and  signed  by 
the  i^arty  to  be  charged  therewith  or  some  other  person  thereunto  by 
him  lawfully  authorised, 

6.  No 


10   i   20  Vi( 
1. 
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6.  No  special  promise  made  by  any  person  after  the  twenty-  3i  Victobije  No.  22. 
fifth   day    of  Angust   one   thousand   eiu;ht    hundred    and    sixty-four  ,    ^     ~7 

to    answer    for  the    debt    default    or   miscarriage  of  another  ])erson  gimmiaw'nmi  not 
being     in     Avriting     and     signed    l)v     the    party     to     be     charwd  "•'i''.'"' ''■^  "''''"e- 
therewith  or   some  other  person  by  him  thereunto  lawfully  autlio- 3  ivinp  227. 
riscd  shall   be  deemed  invalid  to  support   an   action   suit   or  other  ^" J^  ^'^  ^''^-  "■  ^^ 
proceeding   to    charge    the    person   by    whom    such    promise     shall 
have  been  made  by  reason  only  that  the  consideration  of  such  promise 
does  not  appear  in  wi-iting  or  by  necessary  inference  from  a  Avritten 
document. 

7.  No  promise  to  answer  for  the  debt  default  or  miscarriage  of  Gimvnnico  to  or  for 
another  made  to  a  firm  consisting  of  two  or  more  persons  or  to  a  "^  'i""  '°  F'"'F  "JP"" 

,  J.        T  A        4.\  e  XX  1  -J.     a  cliange  in   tlip  firm 

smgle  person  trading  under  the  name  ot  a  firm  and  no  promise  to  except  in  special 
answer  for  the  debt  default  or  miscarriage  of  a  firm  consisting  of  two  ™"',;.    „    ^ 

„  .        ,  p      ..  1  ii  28    A  ic.   ?.o.  C  8.  4. 

or  more  persons  or  01  a  single  person  trading  unfler  the  name  of  a  3  Prinp  227. 
firm  shall  he  binding  on  the  jjerson  making  such  promise  in  respect  of '" 
anything  done  or  omitted  to  be  done  after  a  change  shall  have  taken 
place  in  any  one  or  more  of  the  persons  constituting  the  firm  or  in  the 
person  trading  under  the  name  of  a  firm  unless  the  intention  of  the 
jiarties  that  such  promise  shall  continue  to  be  binding  notwithstanding 
such  change  shall  appear  either  by  express  stipulation  or  by  necessary 
implication  from  the  nature  of  the  firm  or  otherwise. 

8.  No  contract  for  the  sale  of  any  goods  Avares  and  merchandises  Conimcts  for  sales  of 
for  the  price  of  ten  pounds  sterling  or  upwards  shall  be  allowed  to  be  ^r''„'Jo,[°''  '*"  p°"'"'» 
good  except  the  buyer  shall  accejit  part  of  the  goods  so  sold  and  29  Car.  11.  c.  3  s.  17. 
actually  receive  the  same  or  give  something  in  earnest  to  bind  the 

bargain  or  in  part  of  payment  or  that  some  note  or  memorandum  in 

Avriting  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be 

charged  by  such  contract  or  their  agents  thereunto  laAvfully  authorised 

and   the   enactments   of  this   section  shall  extend   to   all  contracts  Thccnaetmcnisoftiiis 

for  the  sale  of  goods  of  the  value  of  ten  pounds  sterling  and  upwards  contra"cts7oi"goofis iTf 

notwithstanding  the  goods  may  be  intended  to  be   delivered  at  some  •<^'''  pounds  or  up- 

future  time  or  may  not  at  the  time  of  such  contract  be  actually  made  I rTivcr/bVuot  made! 

procured  or  provided  or  fit  or  readA"  for  delivei-A'  or  some  act  maA'  be  9  Geo.  iv.  c.  us.  7. 

requisite  for  the  making  or  completing  thereoi  or  rendering  the  same 

fit  for  delivery. 

9.  In  actions  of  del)t  or  upon  the  case  grounded  u])on  any  in  actions  of  debt  or 
simple  contract  no  acknowledgment  or  promise  by  words  only  shall  be  J,''l^"o,vfecign"nt  "" 
deemed  sufficient  evidence  of  a  new  or  continuing  contract  whereby  simii  be  deemed  sum- 
to  take  any  case  out  of  the  operation  of  this  or  any  statute  of  ^';:;;|„^"'„7  ^^  ^p'^'J 
limitations  or  to  deprlA'e    any    party  of  the  benefit  thereof  unless  i^vment. 

such  acknoAvledgment  or  promise  shall  be  made  or  contained  by  or  in  "  p,!'°g  472!^'  " '' '' 

some   Avriting  to  be    signed   by   the    party   chargeable  thereby  and 

Avhere  there  shall  be  tAvo   or  more  joint  contractors  or  executors  or  joint  contractor?. 

administrators  of  any  contractor  no  such  joint  contractor  executor 

or  administrator    shall   lose  the     benefit    of     such    enactments    so 

as  to  be  chargeable  in  respect  or  by  reason    only  of  any    written 

aeknoAvledgment   or    promise    made    and    signed   by   any    other  or 

others  of  them     Provided  always  that  nothing  herein  contained  shall 

alter  or  take  aAvay  or  lessen  the  effect  of  any  payment  of  any  principal 

or  interest  made  by  any  person  Avhatsoever    Provided  also  that  in  Proviso  for  tho  case 

actions    Jo*"' ^<>"t ■•actors. 
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SI  VicTOEii  No.  22.  actions  to  be  commenced  against  two  01"  more  sucli  joint  contractors 
or  executors  or  administrators  if  it  shall  appear  at  the  trial  or  other- 
Avise  that  the  plaintiff  thongh  barred  by  this  or  any  statute  of 
limitations  as  to  one  or  more  of  such  joint  contractors  or  execntors 
or  administrators  shall  nevertheless  be  entitled  to  recorer  against  any 
other  or  others  of  the  defendants  by  yirtne  of  a  new  acknowledgment 
or  promise  or  otherwise  jiidgment  may  be  given  and  costs  allowed  for 
the  plaintiff  as  to  such  defendant  or  defendants  against  whom  he  shall 
recover  and  for  the  other  defendant  or  defendants  against  the 
plaintiff. 
Provisions    of    tiie  10.  lu   reference    to   tlie   provisions    of    the   next   preceding 

preceding  section  ex- gpp^jQj-^  ^^^^l  ^f  ^j^p  fourteenth   scctiou  of  this  Act  an   acknowledg- 

tentlea     to     acknow-  .  ,     ■        -,     -i  •  •    •  •! 

ledgments  by  agents,  mcut  Or    prouiise   made    Or    contained    by    or   m   a    writing    signed 

s^Priir  2^8 "  ^^°^^.^"   ^^^  agent  of  the   party  chargeable   thereby   duly   authorised  to 

19  &  20  Vic.  c.  97  make  such  acknowledgment  or  promise  shall  have  the  same  effect  as 

^'  ^^'  if  such  writing  had  been  signed  by  such  party  himself. 

Indorsements  of  11.  No  indorsement  or  memorandum  of  any  payment  written  or 

9*Gco"iv  c  11 «  3  ^^'^^  upon  any  promissory  note  bill  of  exchange  or  other  writing  by 

iPring473.  Or  ou  the  behalf  of  the  party   to  whom  such  ])ayment  shall  be  made 

shall  be  deemed  sufficient  proof  of  such  payment  so  as  to  take  the  case 

out  of  the  operation  of  this  or  any  statute  of  limitations. 

ConCrmaiion  of  pro-  12.  No    actioii    shall  1)0  maintained    wherelw  to  cliarge  any 

9  G?o"iv  o^uTs!  pei'son  upon  any  promise  made  after  full  age  to  pay  any  debt  contracted 

1  Pring  473.  duriug  iufaucy  or  upon  any  ratification  after  full  age  of  any  promise 

or    simple  contract    made    during   infancy   unless    such    promise    or 

ratification  shall  be  made  by  some  writing  signed  l)y  the  party  to  be 

charged  therewith. 

Representations     of  13.  No  actiou  shall  bc  brought  wlicreby  to  charge  any  person 

9  gTo'iv  c  14  s  6  ^^pou  or  by  reason  of  any  representation  or  assurance  made  or  given 

1  Pring  473.  conceruiug  or  relating  to  the  character  conduct  credit  ability  trade  or 

dealings  of  any  other  person  to  the  intent  or  purpose  that  such  other 

person  may   obtain    credit   money   or  goods  thereupon  unless  such 

representation  or  assurance  be  made  in  writing  signed  by  the  party 

to  be  charged  therewith. 

Memorandums  14.  No  memorandum  or  other  writing  made  necessary  by  the 

exemp^ted  from         ninth    tcuth   twelfth    aud    thirteenth    sections    of  this   Act  shall   be 

9  Geo' IV.  c.  14  s.  8.  deemed   to   be    an  agreement   within   the   meaning  of    any    statute 

1  Pring  473.  relating  to  the  duties  of  stamps. 

Simple  contract  debts  15.  Tliis    and  evciy  statutc  of  frauds  or  limitations  shall  be 

aUcged  byway  of  set-  deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple  contract 
9  Geo.  IV.  c.  14  s.  4.  alleged  by  way  of  set-ott'  on  tin;  part  of  any  defendant  either  by  plea 
1  Prmg  473.  noticB  Or  othcrwisc. 

Stattite  of  Limitations. 

Tiie    limitation  of  16.  All  actioiis  of  trespass  quare  elausnm  fregit  all  actions  of 

actions  ^'"''^°"'''       ti'cspass  dctiuue  action  sur  trover  and  replevin  for  taking  away  of 

2iJac.  1.  c  16  s.  3.    goods  aiid  Cattle  all  actions  of  account  and  upon  tlie  case  all  actions 

3  Pring  f*?  ** '  ^'      of  debt  grounded  upon  any  lending  or  contract  without  specialty  all 

actions  of  debt  for  arrearages  of  rent  and  all  actions  of  assault  menace 

battery    Avounding    and    imprisonment    or    any    of    them   shall    be 

commenced    and    sued    within   the   time   and    limitation    hereafter 

expressed  and  not  after  that  is  to  say  the  said  actions  upon  the  case 

(other 
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(othor  than  for  slander)  and  tlie  said  actions  for  account  and  the  said  aiTicroBiiXo.  22. 
actions  for  trespass  debt  detinue  and  replevin  for  goods  or  cattle  and  — 

the  said  action  of  trespass  qiiore  clausiim  frerjit  within  six  years  next 
after  the  caiise  of  such  actions  or  suits  and  not  after  and  the  said 
actions  of  tres])ass  of  assault  battery  wounding  imprisonment  or  any 
of  them  Avithin  four  years  next  after  the  cause  of  such  actions  or  suits 
and  not  after  aiul  the  said  actions  upon  the  case  for  words  within  two 
years  next  after  the  words  spoken  and  not  after. 

17.  All  suits  and  actions  in  the  Court  of  Admiralty  for  seamen's  Seaman's  wages  must 
wages  shall  be  commenced  and  sued  Avithin  six  years  next  after  the  ^9  ^'"^'^  H^  "'"''" 

^  ,.  ,  .,  ,.  ,      ,,  1  /     i'^  six  years  after  cause 

cause  oi  sucli  suit  or  actions  shall  accrue  and  not  alter.  of  action  accrued. 

18.  No  action  or  suit  or  other  proceeding  shall  be  brought  to  *  ^'""'  '^'  ^^  '•  ^'^■ 
recover  any  sum  of  monev  secured  bv  any  mortgage  judgment  or  lien  K.^,?,rL!i''Kf.!?;",.''?^ 
or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent  ut  law  be  deemea  satisfied 
or  in  equity  or  any  legacy  but  within  twenty'  years  next  after  a  ^^Ji'-ifXereVhrbl 
present  right  to  receive  the  same  shall  have  accrued  to  some  person  '">  interest  paid  or 
capable  oi"  giving  a  discharge  for  or  release  of  the  same  unless  in  the  wT'ii^ing'hMTio'mcan- 
meantime  some  part  of  the  principal  money  or  some  interest  thereon  ''in";- 

shall  have  been  paid  or  some  acknowledgment  of  the  right  thereto  g.  40''  "''  ' '"' ^ 
shall  have  been  given  in  Avriting  signed  by  the  person  by  whom  the  2  Pring  1205. 
same  shall  be  payable  or  his  agent  to  the  i^ersou  entitled  thereto  or 
his  agent  and  in  such  case  no  such  action  or  suit  or  proceeding 
shall  be  brought  but  within  twenty  years  after  such  payment  or 
acknowledgment  or  the  last  of  such  payments  or  acknowledgments  if 
more  than  one  was  given. 

19.  After  the  thii'ty-iirst  day  of  December  eighteen  hundred  Claims  to  estates  of 
and  sixty-seven  no  suit  or  other  proceeding  shall  be  brought  to  recover  03  &'.>i'^vict  c  ss 
the  personal  estate  or  any  share  of  the  personal  estate  of  any  person  s.  13. 

dying  intestate  possessed  by  the  legal  personal  representative  of 
such  intestate  hut  within  twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giving 
a  discharge  for  or  release  of  the  same  unless  in  the  meantime  some 
l)art  of  such  estate  or  share  or  some  interest  in  respect  thereof  shall 
have  been  accounted  for  or  paid  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  Avriting  signed  by  the  person  account- 
able for  the  same  or  his  agent  to  the  person  entitled  thereto  or  liis 
agent  and  in  such  case  no  such  action  or  suit  shall  be  brought  but 
within  twenty  years  after  such  accounting  payment  or  acknowledgment 
or  the  last  of  such  accountings  payments  or  acknowledgments  if  more 
than  one  w'as  made  or  given. 

20.  No  arrears  of  dower  nor  any  damages  on  account  of  such  No  arrears  of  dower 
arrears  shall  be  recovered  or  obtained  by  any  action  or  suit  for  a  longer  morrthmrsinears 
l^eriod  than  six  years  next  before  the  commencement  of  such  action  or  s  &  4  Wm.  ly  e.  27 

""ll^-  2rringl20o. 

21.  No  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  xo  arrears  of  rent  or 
money  charged  upon  or  payable  out  of  any  land  or  rent  or  in  respect  interest  to  be  recov- 

n'l"  ^  1  •  \       p  1  I'  L  ct'*'    for   more   tlian 

ot  any  legacy  or  any   damages    111    respect  ot    such  arrears  ot    rent  gi^  j.e„rs. 
or  interest  shall  be  recovered  by  any  distress  action  or  suit  but  within  ^  ^\  ^V"}Z- 
six  years  next  after  the  same  respectively  shall  have  become  due  or  1205/    "        "°^ 
next  after  an  acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto  or  his  agent  signed  by  the  person 

by 
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31  vicToniiE  No.  22.  by  wlioin  the  same  was  payable  or  his  agent     Provided  nevertheless 

•  that  where  any  prior  mortgagee  or  other  encumbrancer  shall  have 

been  in  possession  of  any  land  or  in  the  receipt  of  the  jirofits  thereof 

within  one  year  next  before  an  action  or  suit  shall  be  brought  by  any 

person  entitled  to  a  subsequent  mortgage  or  other  encumbrance  on 

the  same  land  the  person  entitled  to  such  subsequent  mortgage  or 

encumbrance  may  reeoA'er  in  such  action  or  suit  the  arrears  of  interest 

which  shall  have  become  due  during  the  whole  time  that  such  prior 

mortgagee    or    encumbrancer   was  in    such  possession  or  receipt  as 

aforesaid  although  such  time  may  have  exceeded  the  said  term  of 

six  years. 

Limitation  Of  certain  22.  All  actious  of  del)t  for  rcut  upon  any  indenture  of  demise 

actions  of  debt  &e.     all  actious  of  covcuaut  or  dcbt  upou  auv  boud  or  other  specialty  and 

25  Vic.  No.  13  3.  59.     „  ,.  i?     i    i  x  •         ^      ■  '  •  j        n 

2  Pring  1006.  sH  actious  01   dcut  or  scti'e  jacias  upon   any  recognizance  and   all 

Same  as  3  &  4  Wm.  actioiis  of  debt  upou  any  award  where  the  submission  is  not  by 
specialty  or  for  money  levied  under  fieri  facias  and  all  actions  for 
jienalties  damages  or  sums  given  to  the  j^arty  grieved  by  any  law 
now  or  hereafter  in  force  in  this  colony  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereinafter  expressed  but  not  afterwards 
that  is  to  say  the  said  actions  of  debt  for  rent  or  covenant  or  debt  upon 
any  bond  or  other  specialty  and  actions  of  debt  or  scire  facias  uj)on 
reco2:nizance  within  twenty  years  after  the  cause  of  such  actions  the 
said  actions  by  the  party  grieved  within  two  years  after  the  cause  of 
such  actions  and  the  said  other  actions  within  six  years  after  the  cause 
of  such  actions"  Provided  that  nothing  herein  contained  shall  extend 
to  any  actions  given  by  an  Act  or  statute  where  the  time  for  bringing 
such  action  is  or  shall  be  thereby  specially  limited. 
Infants  and  persons  23.  If  auy  pcrsou  entitled  to  any   such   action  or  scire  facias 

beyond  sea  &c.         shall  be  at  the  time  the  cause  of  action  accrued  within  the  age  of 

25  Vie.  No.  13  e.  GO.  ■         r  i  /  •     xi  i 

2  Prins  ifiOR.  twcnty-oiie  years/e»2we  covert  or  ^o??- cow?jjos  ?h^«os  then  such  person 
3 '^  ■i^^'"'- ^^- ''■  ^^  shall  be  at  liberty  to  commence  the  same  action  within  such  times 

after  being  of  full  age   discovert  of  sound  memory  as  other  persons 

having  no  such  impediment  should  have  done  and  if  any  person  against 

whom  there  shall  be  any  such  cause  of  action  shall  be  at  the  time  such 

action  accrued  beyond  sea  then  the  party  entitled  to  any  such  cause 

of  action   shall  be  at  liberty  to  bring  the  same  against  such  person 

within  such  times  as  are  before  limited  after  the  return  of  such  person 

from  beyond  sea. 

Proviao  as  to  24.  If  any  acknowledgment  shall  have  been  made  either  by 

ociinowiecigmen^s.^^  Writing  sigucd  l)y  the  party  liable  under  any  such  indenture  specialty 

■iVm\% KjoG.  or  recognizance  or  his  agent  or  by  ])art  payment  or  satisfaction  on 

3  &  4  Wni.  iv.  c.  42  jjccouut  of  tlic  principal  or  interest  due  thereon  it  shall  be  lawful  for 

the  person  entitled  to  such  actions  to  bring  his  action  for  the  money 
remaining  unpaid  and  so  acknowledged  within  twenty  years  after  such 
acknowledgment  or  part  payment  or  satisfaction  or  in  case  any  person 
entitled  to  such  action  shall  at  the  time  of  such  acknowledgment  be 
under  disability  as  aforesaid  or  the  party  making  sucli  acknowledgment 
shall  then  be  beyond  sea  then  within  twenty  years  after  such  disability 
shall  have  ceased  or  such  party  shall  have  returned  from  beyond  sea 
as  the  case  may  lie  and  in  answer  to  a  plea  of  this  Act  the  plaintiff  in 
any  such  action  may  rejily  such  aeknowledgmeut  and  that  such  action 
was  brought  within  such  time  as  aforesaid.  25.  All 


FRAUDS  AND  LIMITATIONS.  141 

25.  All  actions  of  account  or  for  not  accounting  and  suits  lor  sucli  31  victoble  xo.  22. 

accounts  as  concern  the  trade  of  uicrchandisc  between  merchant  and  ..  .    . 

merchant  their  factors  or  servants  shall  be  commenced  and  sued  within  for'mmim°ui"'''''a" 
six  years  after  the  cause  of  such  actions  or  suits  and  no  claim  in™""'."-.  „ 
respect   of  a  matter   which  arose  more   than   six  years   before   the  tvrmg  227.'  ^  °'  ^' 
commencement  of  any  action  or  suit  shall  be  enforceable  by  action  or  ^^*^"^'''•"^■^'•"• 
snit  by  reason  only  of  some  other  matter  of  claim  comprised  in  the 

same  account  having-  arisen  within  six  years  next  before  the  com- 
mencement of  such  action  or  suit. 

26.  In  reference  to  the  enactments  of  the  sixteenth  and  Part  payment  by  one 
twenty-second  sections  of  this  Act  Avhen  tlierc  shall  be  two  or '•"""■""''"r '^'■; "°' *° 
more  co-contractors  or  co-debtors  whether  bound  or  liable  jointly  l'iraita"ioii  "in  fuvor  of 
only  or  jointly  and  severally  or  executors  or  administrators  of "'^°y"7''^-'^'^g°'"jj- 
any  contractor  no  such  co-contractor  or  co-debtor  executor  or  3  Piin'g  2*28! 
administrator  shall  lose  the  benefit  of  the  said  enactments  or  any  l\^  ^°  ^  ''^'  '■  ^^ 
of  them   so  as  to    be  chargeable  in    respect    or   by  reason   only   of 

payment  of  any  principal  interest  or  other  money  by  any  other  or 
others  of  such  co-contractors  or  co-debtors  executors  or  administratoi-s. 

27.  No  person  or  persons  who  shall  be  entitled  to  any  action  Absence  beyond  seas 
or  suit  with  respect  to  Avhich  the  period  of  limitation  witliiu  which  the  °'' '"'P'''*°"""'""'f » 
same  may  be  brought  is  fixed  by  the  sixteentli  seventeenth  eighteenth  duliXty""'  "*  * " 
nineteenth  twentieth  twenty-first  and  twenty-second  sections  of  this  ^^''^'l''- -^,'^j'*-8- 
Act  shall  be  entitled  to  any  time  within  ^\ hich  to  commence  and  sue  19  & "ao'vic.  c.  97 
such  action  or  suit  beyond  the  period  so  fixed  for  the  same  by  the  enact-  '■  ^°- 

ments  aforesaid  by  reason  only  of  such  persons  or  some  one  or  more 
of  such  persons  being  at  the  time  such  cause  of  action  or  suit  accrued 
beyond  the  seas  or  by  reason  of  such  person  or  some  one  or  more  of 
such  persons  being  imprisoned  at  the  time  such  cause  of  action  or  suit 
accrued. 

28.  Where  any  cause  of  action  or  suit  with  respect  to  which  Period  of  limitation 
the  period  of  limitation  is  fixed  in  the  said  last-mentioned  sections  j",,,"!."  in  nie°ciony 
lies   against  two  or  more  joint  del)tors  the  person  or  jjersons  who  though  some  arc  be- 
shall   be   entitled   to   the   same   shall   not   be   entitled  to  any  time  28"vic'"No.  c  9. 9. 
within  which  to  commence  and  sue  any  such  action  or  suit  against  3  Pring  22s. 

any  one  or  more  of  such  joint  debtors  who  shall  not  be  beyond  the 

seas  at  the  time  such  cause  of  action  or  suit  accrued  by  reason  only  Jiuigment  rcoorered 

1 ,       ,  ,1  1?  1       •     •     J.     1     I  i.  '  1.  n":iinst  joint  debtors 

that  some  otlicr  one  or  more  01  such  jomt  ael)tors  Avas  or  were  at  in  tUc  colony  to  bo 
the  time    such  cause  of  action    accrued  bevond  the  seas  and  such  "o '"""i"  i""'^™'''"g 

1.1,     1  ,.  •  1        1      11  J.     1         1  11.  ns:mi>t  others  bevond 

person  or  persons  so  entitled  as  aioresaul  shall  not   be  barred  Ironi  seas.ifier their reium. 

commencing  and  suing  any  action  or  suit  against  the  joint  debtor  ly"^  20  vic.  c.  97 

or  joint  debtors  who  was  or  Avcre  beyond  the  seas  at  the  time  the  *' 

cause  of  action  or  suit  accrued  after  his  or  their  return  from  beyond 

the  seas  bv  reason  onlv  that  judgment  was  alreadv  recovered  against 

any  one  or  more  of  such  joint  debtors  who  was  not  or  Avere  not  Ijeyond 

the  seas  at  the  time  aforesaid. 

Commencement  and  Short  Title. 

29.  This  Act  shall  commence  on  the  thirty -first  day  of  December  Commencement  of 
one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  ^''^' 

as  the  "  Statute  of  Frauds  and  Limitations  q/'18G7."  Shot^uuc. 

An 
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3iTicTOBi^Ko.i3.  An  Act  to  Consolidate  and  Amend  the  Law  of 
Evidence  and  Discovery  at  Common  Law. 

[2Sth  December,  1867. 

Preamble.  "V\7HEREAS   it  is  expedient  to  consolidate  aud  amend  the  law  of 

'  '       evidence  and  discovery  at  common  law     Be  it  enacted  by  the 

Qneen's  Most  Excellent  Majesty  by  and  with  the  advice  and  consent 

of  the  Legislative  Council  and  Legislative  Assembly  of  Queensland  in 

Parliament  assembled  and  by  the  authority  of  the  same  as  follows — 

Judicial  Notice. 
Prociamaiioiis     and  1.  Evcvy  proclamation  or  order  of  the  Governor  in  Council 

Orders  111  Council  to  j^-^j^^jg  or  purportiuo'  to  bc  uiadc  in  pursuance  of  any  Act  or  statute 

be  judicially  noticed.  ti-ii-         i/-<  ihi.t-ti  i 

22  Vic.  No.  12  8.  6.  and  published  m  the  Gazette  shall  be  judicially  taken  notice  oi. 
1  Pring  13.  2.   All  copies  of  private  and  local  and  personal  Acts  not  being- 

journals  ^"of  ^  the  pT-iblic  Acts  and  all  copies  of  the  journals  of  the  Legi-slative  Council 
Legislative  Council  Qn{|  Legislative  Asseuibly  aud  all  proclamations  and  commissions 
ci"raations"and  com-  issucd  by  tlic  Govcriior  or  Ijy  the  officer  administering  the  Govern- 
missions  by  the  jj^gn^  fgi'  tlic  time  bciug  if  purporting  to  be  printed  by  the  govern- 
thr'^go^ernmcnt  ^  lueut  printer  or  by  the  authority  of  the  Government  shall  be 
printer  admissible  as  admitted  as  prima  facie  evidence  thereof  by  all  courts  iude,-es  iustices 

evidence  .  e'^uotJ 

13  Vie.  Xo.  16  3.  -1.  and  others  in'  the  said  colony  without  proof  being  given  that  such 
I  F'lTr^*'^'  ,,n    o  copies  were  so  printed. 

8  &  9  Vie.  e.  113  s. 3.        ■*■   '        „       »  n  j.       •      i  •       l-  ii  l       ■  j.  ■  -j 

Courts  &c    to  take  "^^  "^^^  courts  judgcs  justiccs  prothouotarics  masters  in  equity 

judicial  notice  of  sig- registrars  commissioners  or  other  persons  officiating  judicially  shall 
of Sum-e^iL'courtlmd  heuccforth  take  judicial  notice  of  the  signature  of  any  of  the  judges 
of  certain  officers  of  tlic  Suprciiie  Court  aiid  also  of  the  i^rothonotary  and  master  in 
I'^v^e.  Xo.  16  s.  3.  ^'<l^iity  and  registrar  thereof  res2:)ectively  and  of  any  deputy  or  acting 
1  PriiiR  568.  prothonotary  master  in  equity  or  re"-istrar  of  the  said  Supreme  Court 

iijvic.  c.    -^  s— pi-ovided  such  signature  shall  purport  to  be  attached  or  ajipended  to 
any  decree  order  certificate  or  other  judicial  or  official  document. 

Competency  and  Fricileges  of  Witnesses. 
■Witnesses  not  to  bo  'i-  No  pcrsoii  offered  as  a  witness  shall  hereafter  be  excluded 

excluded  from  giving  ijy  reasoii  of  Incapacity  from  crime  or  interest  from  giving  evidence 

evidence  bv  mcapaci-      ;,,  .  i  i  •±-  t  j_       J_^  l-  p    ji 

ty  from  crime  or  in-  citiicr  111  ^icrsou  or  hy  dcpositiou  accordiug  to  tiic  2)ractice  of  tfic 
s'^t''   w  court  on  the  trial  of  any  issue  joined  or  of  any  matter  or  question  or 

1  Pring  560.  '  Oil  auy  iuquiry  arising  in  any  suit  action    or   proceeding   civil  or 

iV--'*^^^?!^**' ^'  criminal  in  any  court  or  before  any  judge  jury  sheriff  coroner  magis- 
6  &  7  Vie.  e.  85  s.  1.  tratc  officcr  or  person  having  by  law  or  by  consent  of  parties  authority 
16  &  17  v'*^  '^  83  ^^  hear  receive  and  examine  evidence  in  the  Colony  of  Queensland 
but  every  person  so  offered  may  and  shall  be  admitted  to  give 
evidence  on  oath  or  solemn  affirmation  or  declaration  in  those  cases 
wherein  such  affirmation  or  declaration  is  by  law  receivable  notwith- 
standing that  such  person  may  or  shall  have  an  interest  in  the  matter 
in  question  or  in  the  event  of  the  trial  of  any  issue  matter  question 
or  injury  or  of  the  suit  action  or  proceeding  in  which  he  is  offered  as 
a  witness  and  notwithstanding  that  such  person  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or  offence. 

5.  On 
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5.  On  the  trial  of  any  issue  joined  or  of  any  matter  or  question  3i  Victobi^  no.13. 
or  on  anv  inquirv  arisino-  in  anv  suit  action  or  other  procecdinn:  in  „  .■    .     i 

'         .  ^.        ■.  ,~  „  '  1         •  ,        1        '        ,  ^  Inrties  to  notions  ami 

any  court  oi  justice  or  beiore  any  person  liavnig  by  m\v  or  hy  consent  tiidr  husbamu  ami 
of  parties  autiioritv  to  hear  receive  and  examine  evidence  the  parties  ."'?'  "■'"''''  'T^r 

,■'■  lii  "iiiii  »•  ^  lent  ar.U  ooin|HMlablo 

tliereto  and  tiie  persons  in  whose  behali  anv  such  suit  action  or  otlier  to  gire  evidence  for 
proceeding  may  be  hrouyht  or  defended  and  the  husbands  and  \^ives  "„  v"c°  Xo.'Trti; 
of  such  parties  and  persons  respectively  shall  except  as  hereinafter  i  I'nng  571. 
excepted  be  competent  and  coinpellable  to  give  e\idence  either  ricci  I"ryj',^„  57.'^ ''  ' 
voce  or  by  deposition  accurdiny  to  the  practice  of  the  court  on  helialf  i'*  isvic.  c.99s.3. 
of  either  or  any  of  the  parties  to  the  said  suit  action  or  other  p^Q.  ^"''^ '^^"'•'■^3'•'• 
ceeding■. 

0.  Nothing  in  the  section  last  preceding  contained  shall  apply  to  Exceptions  in  pro- 
any  action  suit  proceeding  or  Ijill  in  any  court  instituted  in  conse-  orbirfcVof  p'rom'ise 
quence  of  adulterv  or  to  anv  action  for  breach  of  promise  of  marriage,  of  marriage. 

'■  '       -^r  '  r,  »        Ifi  Vic.    No.   11  8.    1. 

Nono  tenelur  Seipsum  accnsarc.  1  PHng  571. 

7.  Nothing  hereinbefore  contained  shall  render   any  person  1  pnng  573. 

Avho  in  any  criminal  in-oeeeding  is  charged  with  the  commission  of i'*i^"^"'<'<'-S'9  8.4. 

any  indictable  oilence  or  any  olfence  punishable  on  summary  conviction  !vtine"9cs*^hmfeach°'^ 

competent  or  comiiellaljle  to  give  evidence  for  or  against  himself  or  Mc  criminaiiv. 

herself  or  shall  render  any  person  compellable  to  answer  any  question  y  y^H'^  5-"{      '' 

tending  to  criminate  himself  or  herself.  'i  &  is  Vic.  c.  ou 

°  .   ,  6.3. 

Hasband  ami  Wife. 

8.  Nothing  hereinbefore  contained  shall  render  any  husband  Exceptions  as  to 
competent  or  compellable  to  give  evidence  for  or  against  his  wife  or  o"proccod^n"s  for 
any  Avife  competent  or  compellable  to  give  evidence  for  or  against  her  aiiuitery. 
husband  in  any  criminal  proceeding  or  in  any  proceeding  instituted  Tpring  57+. 

in  consequence  of  adultery.  ic  *  i7  Vic.  c.  83 

i).  No  husband  shall  be  competent  or  compellable  to  disclose  communications  to 
any  communication  made  to  him  by  his  wife  during  the  marriage  and  imsband  or  wife  pri- 
no  Avife  shall  be  competent  or  eomj^ellable  to  disclose  any  eommuni-  22' vfc  Xo  7  s  4 
cation  made  to  her  bv  her  husband  during  the  marriage.  1  Pring574. 

10.  On  any  petition  presented  by  a  wife    praying  that  her^  3  "'  ''' 
marriage  may  be  dissolved  by  reason  of  her  husband  having  1)een  wife  petitioning  for 
guilty  of  adultery  coupled  Avith  cruelty  or  of  adultery  coupled  Avith  'rtge'^husbami  'ami 
desertion  the  husband  and  Avife  respectively  shall  be  competent  and  wife  may  give  evi- 
compellable  to  give  evidence  of  or  relating  to  such  cruelty  or  desertion.  erueiu"(!r  d''4rt'ion 

Hated  LihaUtant.  fe*^'^^  "'""'■  '■  "^ 

11.  No  inhabitant  or  person  rated  or  liable  to  l)e  rated  to  any  Rntoabio  inhabit-mts 
rates   or   cesses   of  any    district    AvhoUy   or   in   part   maintained   or ""'  i»competent  wu- 

•'  .  111.  Y>  L'  ncssos  m  cvrtani  coses 

supported   thereby   or  executing    or  holding   any  olhce   thereot   or  on  behalf  of  or 
therein  shall  before  any  court  or  person  or  persons  Avhatsoever  be  ",:j"J"''  certain  dia- 
deemed  and  taken  to  be  by  reason  thereof  an  incompetent  AA'itness  for  5t  oeo.  in.  c.  170 
or  against  such  district  in  any  matter  relating  to  such  rates  or  cesses''*' 
or  to  the  boundary  betAveen  such  district  and  any  adjoining  district 
or    the    election  or    appointment  of    any   officer  or  ollieers   or   the 
alloAA'ance  of  the  accounts  of  any  officer  or  officers  of  any  such  district. 

12.  No  person  called  as  a  Avitness   on  anv  trial  in  anv  court  Persons  not  disquaii- 
whatever  may  and  shall  be  disabled   of  or  preVented   from  giving  |{;;;JJ™J^fj;^"e^j"^j 
evidence  by  reason  only  of  such  person  being  as  the  inhabitant  of  any  King  assessed  to 
district  rated  or  assessed  or  liable  to  be  rated  or  assessed  for  any  g""^'-  ^   y^^,  ^  go 
purpose  whatever.  13.  No   e.  1. 
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31  vicTosij;  ^•o.  13.  13.  Xo  officei'  in  aud  for  any  district  nor  any  person  rated  or 

„    .   iT  ,,,        assessed  or  liable  to  be  rated  or  assessed  as  aforesaid  sliall  be  disabled 

Nominal  rateable  ,      i     a  •     •  •  i  .     •    i  i  .^ 

parties  on  any  trini    or  prevented  irom  giving  evidence  on  any  trial  aj^peal  or  other  pro- . 
"•°\'',i^ev^donc'c  ^'""^  cceding   hj  reason    only  of  his  ])eing  a  party  to   such   trial   appeal 
3  &  fvic.  c.  23  3.  2.  or  Other  proceeding  or  of  his  being  liable  to  costs  in  respect  thereof 
when  he  shall  be  only  a  nominal  party  to  such  trial  appeal  or  other 
proceeding  aud  shall  be  only  liable  to  contribute  to   such  costs  in 
common  with  other  the  ratepayers  of  such  district. 
Word  "district"  lo  14.  Ill  the  three  scctious  last  preceding  tlic  word  "district"  shall 

include  province       jjg  }iqI([  to  includc  proviucB  couuty  parish  city  town  township  hamlet 
couu  y   c.  ^^^  other  like  division. 

Interest. 
Certain   verdicts  or  15.  If  any  witucss  shall  be  objected  to  as  incompetent  on  the 

judgments  not  to  be  ^rouiid  that  the  verdict  or  iudgment  in  the  action  would  be  admissible 

iiscl    lor   or   s^ainst  ,  .  .  .  * 

witness.  °       in    evidcuce  for  or  against  him  such  witness   shall  nevertheless  be 

2°Prin'' iGO'^^  '^  ^^'  examined  but  in  that  case  no  verdict  or  judgment  pronounced  or 
signed  in  any  action  sball  at  any  time  be  admissible  in  evidence  for  or 
against  any  witness  examined  at  the  trial  of  the  same  or  any  one 
claiming  under  him  Provided  that  the  name  of  every  witness  so 
objected  to  shall  at  the  trial  at  the  reqnest  of  either  party  be  indorsed 
on  the  record  or  document  on  which  such  trial  is  bad  by  some  officer 
of  the  court  together  with  the  name  of  the  party  calling  him  and  be 
afterwards  euteredon  the  record  of  the  judgment  which  judgment  or 
entry  shall  in  any  subsequent  proceeding  be  sufficient  evidence  that 
such  witness  was  so  examined. 

Credit  of  Party's  oioi  Tf^itness. 

Howfarapartv  may  l^-  ■^''^^  wliercas  '  a  party  iicvev  shall  be  permitted  to  produce 

di;^ciedit  his  omi      general  evidence  to  discredit  his  own  witness  for  that  would  be  to 

BuUer''s  sui  Prms  enable  him  to  destroy  the  witness  if  he  spoke  against  him  and  to  make 

p-  297.  him  a  good  witness  if  he  spoke  for  him  Avith  the  means  in  his  hand  of 

destroying  his  credit  if  he  spoke  against   him   but  if  a  witness  jirove 

laV.L^Q.Rp.  VX^^^^^  ^^  ^  cause  which  make  against  the  party  who  called  him  yet  the 

15  Q.B.  878.  party  may  call  other  witnesses  to  prove  that  those  facts  were  otherwise 

for  such  facts  are  evidence  in  the  cause  and  the  other  witnesses  are  not 

called  directly  to  discredit  the  first  witness  but  the  impeachment  of 

liis  credit  is  incidental  and  consequential  only'     Now  tlierelore  be  it 

further  provided  and  be  it  enacted  as  follows — A  party  producing  a 

20  Vic.  No.  31  s.  11.  witness    shall    not    be   allowed    to    impeach    his    credit   by   general 

i7^&"i8^Vic  c  I'o  evidence  of  ])ad  character  but  he  may  in  case  the  Avitness  shall  in 

B.  25.  '       '  the  opinion  of  the  judge  prove   adverse   contradict   him   by   other 

28  Vie.  e.  18  s.  3.      evidence  or  by  leave  of  the  judge  prove  that  he  has  made  at  other 

times  a  statement  inconsistent  with  his  present  testimony  but  before 

such    last-mentioned  proof  can  be  given  the  circumstances  of  tlie 

supposed  statement   sufficient   to  designate  the  particular  occasion 

must  be  mentioned  to  the  witness  and  he  must  be  asked  whether  or 

Gi-eenougii  v.  Eccies  not  hc  has  uiadc    such    statement      Provided    that   nothing    in   the 

c°p.°i6o'5  c\i^N.s.  enactments  of  this  section   contauicd  shall   limit   the  common   law 

?8(j.  right  of  a  party  to  prove  facts  which  are  evidence  on  the  trial. 

Cross-examination  and  Credit  of  JVitnesses. 
Contradictory  state-  17-   If  a  witucss  upou  cross-examinatiou  as  to  a  former  state- 

nients  of  adverse  wit- ment  made  by  him  relative  to  the  subject  matter  of  the  trial  and 

inconsistent 


17  &  18  Vic.  c.  125 
18  s.  5. 
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inconsistent  with  his  present  testimony  does  not  distinctly  admit  that  3i  victoui*  no.  13. 
he  has  made  such  statement  proof  may  be  i!:iveii  that   he  did  in  fact  oq  vic  If^ai  .  13 
make  it  Init  before  such  proof  can  be  i^iven  t lie  circumstances  of  the  2  Pring  p.  16 to. '' 
supposed  statement    sufficient  to  desii,'aate  the   particular   occasion  J'g*  ^^  ^''''  "'    ^^ 
must  be  mentioned  to  the  witness  and  he  must  be  asked  whether  28  vie.  c.  is  9.  4. 
or  not  he  has  made  such  statciiKmt. 

18.  A  witness  may  be  cross-examined  as  to  previous  statements  Cross-examination  as 
made  by  him  in  Avi-itin;?  or  reduced  into  writing  relative  to  the  su1)ject  mei,tr'in'''ri'ting°"""' 
matter  of  tlic  trial  without  such  Avriting  being-  shown  to  him  but  if  it  20A'ic.  Xo.  31  s.  13. 
is  intended  to  contradict  such  witness  by  the  writing  his  attention  n^i'ls  vic.^c.^' 
must  before  such  contradictory  proof  can  be  given  be  called  to  those  f-  ^\ 
parts  of  the  writing  which  arc  to  be  vised  for  the  purpose  of  so"^^"'"'^' 
contradicting    him     Provided   that  it   shall  be    comj)etent    for    the 

judge  at  any  time  during  the  trial  to  require  the  production  of  the 
writing  for  his  inspection  and  he  may  thereupon  make  such  use  of  it 
for  the  purposes  of  the  trial  as  he  shall  think  fit. 

19.  A  witness   on  any  trial  may  be  questioned  as  to  whether  Proof  of  previous 
he  has  been  convicted  of  anv  felonv  or  misdemeanor  and  upon  bciii":  co'"''ct'on of'"'^'t""9 

1     ...  ,  .,1  ,    '   .  1  '    /•      i  I.  •*■       .  '^  ■Di'V  be  given. 

so  questioned  it  lie  either  denies  the  tact  or  refuses  to  answer  it  shall  i7"&.i8  Vic.  c.  125 

be   lawful  for  the  opposite  party   to   prove   such  conviction  and  a  2s%\c  c  is  s  6 

certiticate  containing  tlie  substance   and   cflcct   only   (omitting   the 

formal    part)    of  the    indictment    and    conviction    for    such    offence 

signed  by  the  clerk  of  the  court  where  the  offender  was  convicted  or 

by  the  deputy  of  such  clerk  or  officer  (for  which  certificate  a  fee  of 

five  shillings  and  no  more  shall  be  demanded  and  taken)  shall  upon 

proof  of  the  identity  of  the  person  be  sufficient  evidence  of  the  said 

conviction  and  such  certificate  shall  lyrimd  facie  be  deemed  to  be  so 

signed  if  it  purport  so  to  be   and  without  proof  of  the  signature  or 

official  character  of  the  person  appearing  to  have  signed  the  same. 

20.  A  witness  cannot  by    laAv   refuse  to    answer  a  question  Dceiaring    tiio  law 
relevant   to   the   matter   in   issue   the   answering   of  which  has  no  '"jp^^^'ue     witness 

o  rotusing     to    answer 

tendency  to  accuse  himself  or  to  expose  him  to  ])eiialty  or  forfeiture  questions. 

of  any  nature  Avhatsoever  by  reason  only  or  on  the  sole  ground  that^^g^""'  ^^^"  •■■  ^^ 

the  answering  of  such   question  may  establish  or  tend  to  establish 

that  he  owes  a  debt  or  is  otherwise  subject  to  a  civil  suit  either  at  the 

instance  of  Her  Majesty  or  of  any  other  person  or  persons. 

Admissions. 

21.  Either   party  may  call  on  the  other  party  by  notice  to  Admissions  as  to 
admit  any  docunieiit  saving  all  just  exceptions  and  in  cast;  of  refusal  i^™-™'"^*^  21  <.  9> 
or  neglect  to  admit  the  costs  of  proving  the  document   shnll  be  i)aid2Pring  1625. 


by  the  party  so  neglecting  or  refusing  whatcA^er  the  result  of  the  cause  ^-^  *  ^*'  ^'"^-  '^-  ''^ 

may  be  unless  at  the  trial  the  judge  shall  certify  that  the  refusal  to 

admit  was  reasonable  and  no  costs  of  proving  any  document  shall 

be  allowed  unless  such  notice  be  given  except  in  cases  where  the 

omission  to  give  the  notice  is  in  the  opinion  of  the  prothonotary  a 

saving  of  expense. 

22.  An  affidavit  of  the  attorney  in  the  cause  or  his  clerk  of  the  Proof  of  admissions, 
due  signature  of  any  admissions  made  in  pursuance  of  such  notice  and  2^p^i,'p  J^^s^' ''''' 
annexed  to  the  affidavit  shall  be  in  all  cases  sufficient  evidence  of  such  15  k  16  vie.  c.  76 
admissions.  °'  ^^®' 

K  28.  An 
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siTicTOBLsNo.  13.  23.  An  affidavit  of  the  attorney  in  the  cause  or  his  clerk  of  the 

Proof  oTTotice  to  ssrvicc  of  auy  notice  to  produce  in  respect  of  which  notice  to  admit 
produce.  shall  havc  been  given  and  of  the  time  when  it  was  served  with  a  copy 

2^Pdn^Tfi5o^^^^  ^f  such  notice  to  produce  annexed  to  such  affidavit  shall  he  sufficient 
15  &  16  Vic.  c.  76  evidence  of  the  service  of  the  original  of  such  notice  and  of  the  time 
^-  ^^^'  when  it  was  served. 

Proof  of  Hcoidwi'itlnrj. 
Compbrisou  of  dis-  24.  Comparisou  of  a  disputed  writing  Avith  any  writing  proved 

puted  writing.  _  to  the  Satisfaction  of  the  judge  to  he  genuine  shall  be  permitted  to  be 
2  Pring  i6'49.  ^  ""  made  l\v  witnesses  and  such  writings  and  the  evidence  of  Avitncsses 
17  &  18  Vic.  c.  125  respecting  the  same  may  be  submitted  to  the  court  and  jury  as 
28  Vic.  c.  18  s.  8.      evidence  of  the  genuineness  or  otherwise  of  the  writing  in  dispute. 

Proof  of  Attested  Tf'ritings. 
Attesting -witness.  25.  It  shall  uot  bc  iiccessary  to  prove  by  the  attesting  witness 

2'priir  1619^'^  ^  ^^  ^^y  instrument  to  the  validity  of  which  attestation  is  not  requisite 
17  &  18  Vie.  c.  125  and  sucli  instrument  may  be  proved  by  admission  or  otherwise  as  if 
^8  Vic  c  18  s  7       there  had  been  no  attesting  witness  thereto. 

Secondary  Ecidence, 
Maciuue  copies  to  bo  26.  When  auy  writmg  whatsoever  shaU  have  been  copied  by 

evidence.  meaus  of  auy  machine  or  press  which  produces  a  fac  simile  impression 

1  Prin^"  57i.  ^  ^      o^"  copy  of  sucli  Writing  such  impression  or  copy  shall  upon  proof  to 

the  satisfaction  of  the  cotu-t  or  person  having  by  law  or  by  consent  of 
parties  authority  to  hear  receive  and  examine  evidence  that  the  same 
was  taken  or  made  from  the  original  writing  by  means  of  such  machine 
or  press  as  aforesaid  be  j^i'imtt  facie  evidence  of  such  writing  without 
any  proof  that  such  unpression  or  copy  was  compared  ■ndth  the  said 
original  thereof  and  without  any  notice  to  produce  such  original. 

TFills. 
WiUs  deeds  &e.  may  27.  It  shall  aiid  may  be  lawful  to  and  for  any  attesting  witness 

beycriiiedondeciara-  ^^  |j^g  exccxition  of  auv  wiU  or  codicil  dccd  or  instrument  in  writing 
9  Vic.  Ko.  9  8.  8.      and  to  and  for  any  other  competent  person  to  verify  and  prove  the 

2  Tring  1034.  signing  sealing  publication  or  delivery  of  any  such  will  codicil  deed  or 

instrument  in  writing  by  declaration  in  writing  made  under  the 
Oaths  Act  or  any  like  Act  for  the  time  being  and  every  justice  notary 
or  other  officr?  or  person  by  law  authorised  to  administer  an  oath  shall 
be  and  is  hereby  authorised  and  empowered  to  administer  or  receive 
such  declaration. 
Plaintiff  with  notice  28.  Tlic  party  intending  to  adduce  such  verification  and  proof 

of  trial  to  give  notice  jjg  -^  jj^g  scctiou  last  preceding  mentioned  shall  give  such  notice  of 

that   lie  will  use  such  ■,■,••,•  ■         •  ■->  1  ii-  ••! 

declaration.  such  his  intention  to  give  m  evidence  such  a  declaration  as  is  in  the 

last  preceding  section  mentioned  as  may  be  required  by  any  general 
rules  and  orders  made  as  hereinafter  mentioned  otherwise  such  decla- 
ration shall  not  be  admissible. 
Probate  or  office  copy  29.  Ill  any  actioii  at  law  or  suit  in  equity  where  according  to 

to  beeTid(nceof  tiielfv-\v  it  Avould  bc  ucccssary  to  producc  and  prove  an  original 
to  real  csta'te'^'uniesf  will  in  ordcr  to  establish  a  devise  or  other  testamentary  disposition  of 
the  validity  of   the  or  affcctiug  real  cstatc  it  shall  be  lawful  for  the  partv  intending  to 

Will    13  fll*^TiUtt?(J  ^  ^  ^^ 

27  Vic.  Xo.  11- 8. 18.  estalilish  in  proof  such  devise  or  other  testamentary  disposition  to 
\ot^ii  v^  "7  S^^^  ^^  ^^^®  opposite  party  ten  days  at  least  before  the  trial  or  other 
B.  61.  '      proceeding  in  which  the  said  proof  shall  be  intended  to  be  adduced 

notice 
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notice  that  he  intends  at  the  said  trial  oi-  other  proceeding  to  give  in  3i  Vicioei*  xo.  13. 

evidence  as  proof  of  tlie  devise  or  other  testamentary  disposition  the  — 

probate  of  tlie  said  will  or  tlie  letters  of  administration  with  the  will 

annexed  or  a  copy  thereof  respectively  stamped  with  the  seal  of  the 

Supreme  Court    (or  such  other  notice  as  may  be   required  by  any 

general   rules 'and   orders   made   as   hereinafter   mentioned)   and   in 

every    such    case    such    probate    or    letters    of    administration    or 

copy     thereof    respectively     stamped    as    aforesaid     shall    be    suf- 

licient  evidence^  of  such  will  and  of  its  validity  and  contents  not- 

^^^thstanding  the  same  may  not  have  been  proved  in  solemn  form 

unless  the  party  receiving  such  notice  shall  within  four  days  after 

such  receipt  give  notice  that  he  disputes  the  validity  of  such  devise  or 

other  testamentary  disposition. 

30.  In  every  case  in  which  in  any  such  action  or  suit  the  wiicn  original  win 
original  will  shall  be  produced  and  proved  it  shall  be  lawful  for  the  }^Xwi>i"°irpart7^' 
court  or  a  judge  before  whom  such  evidence  shall  be  given  to  direct  ehaii  nay  costs. 

by  which  of  the  parties  the  costs  thereof  shall  be  paid.  s"*63  "^  ^""  '^'  '^ 

JncUjmeiits  Decrees  caul  Orders. 

31.  Copies  of  all  judgments  decrees  rules  and  orders  filed  or  Copies  of  judgments 
recorded  in  the  Supreme  Court  of  the  said  colony  at  Brisbane  shall  ^^j'.*;"  of'''s«pren-.e 
be  admitted  as  evidence  of  the  contents  thereof  by  all  eonrts  judges  Court  to  bo  received 
justices  and  other  legal  tribunals  and  in  every  judicial  proceeding  in  J.",.t-fi'j|[""^y  'LS 
the  said  colony  without  production  of  the  originals  of  such  docmueuts  prothonoiary  eiuof 
respectively  provided  the  copies  of  such  orders  and  decrees  made  in  t'rar''resVeemd)r^'^" 
the  equitable  jurisdiction  of  the  said  Supreme  Court  at  Brisbane  be  i3  vic.  No.  16  s.  1. 
certified  under  the  hand  of  the  master  in  equity  of  the  said  court  and  ^  '^"^°  "''^' 
that  snch  copies  of  all  judgments  decrees  rules  and  orders  made  in  the 

common  law  and  ecclesiastical  jiu'isdiction  of  the  said  Supreme  Com't 
at  Brisbane  be  certified  under  the  hand  of  the  prothonotary  or  chief 
clerk  thereof.  And  they  shall  be  dccm.ed  jirimd  facie  to  be  so  certified 
if  they  purport  to  be  so  certified. 

Convictions  and  Orders, 

32.  Whenever  in  any  proceeding  whatever  it  may  be  necessary  Proof  of  conviction 
to  prove  the  trial  and  conviction  or  acquittal  of  any  person  charged  jgy'J""^^^'' jj  ^g 
with  any  indictable  offence  it  shall  not  be  necessary  to  produce  the  1  Pring  572. 
record  of  the  conviction  or  acquittal  of  such  person  or  a  copy  thereof  ^25.       *"   ' 
but   it   shaU    be    sufficient    that   it   be    certified    under    the    hand 

of  the  clerk  of  the  court  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  such  conviction  or  acquittal 
took  place  or  by  the  deputy  of  such  clerk  or  other  officer  that  the 
paper  produced  is  a  copy  of  the  record  of  the  indictment  or  informa- 
tion trial  conviction  judgment  or  acquittal  as  the  case  may  be  omitting 
tlie  formal  ])art  thereof  And  it  shall  be  deemed  prima  facie  to  be  so 
certified  if  it  purport  to  be  so  certified. 

33.  In  every  case  civil  or  criminal  in  which  it  shall  be  necessary  Evidence  to  prove  n 
to  prove  that  any  person  Avas  convicted  of  any  offence  or  sentenced  to  J^°„^"'' 

any  punishment  or  pecuniary  fine  before  or  by  any  court  or  justices  23  Vic.  Xo.  7  e.  7. 
or  was  ordered  by  any  court  or  justices  to  pay  any  sum  of  money  a      ■'"'K'"  • 
certificate    luider    the    hand    of    the   officer    having    ordinarily    the 
custody    of   the    records    or    documents   and    proceedings    showing 
such    conviction     sentence    or    order    shall    upon    proof    of    the 

identity 
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31  Victokij:  No.  13.  identity  of  the  party  be  sufficieut  evidence  of  such  conviction  sentence 

or  order  and  of  the  particular  offence  or  matter  in  respect  of  which  it 

was  had  or  passed  or  made  if  stated  in  such  certificate     Provided  that 

the  time  and  place  of  such  conviction  sentence  or  order  shall  be  stated 

therein  with  the  title  of  the  court  in  which  or  the  names  of  the  justices 

by  or  before  whom  the  same  was  so  had  or  made     Provided  also  that 

a  document  purporting-  so  to  be  shall  be  deemed  pi'imd  facie  to  be 

such  a  certificate. 

The  like  as  to  tiie  31.  lu  cvciy  case  civil  or  crhninal  in  which  it  shall  be  necessary 

fcct  of  a  trial  or       ^q  iDrovc  that  auv  particular  cause  or  case  or  matter  was  tried  or  under 

22  Vie.  No.  7  s.  8.     mquuy  in  any  court  or  beiore  any  judge  or  justices  or  justice  a  like 

1  Tring  575.  certificate     under     the     hand     of     the     officer     having     ordinarily 

the     custody     of     the     records     or     documents     and    proceedings 

showing  the  j^endency  or  existence  of  such  cause  or  case  or  matter 

shall  be  taken  as  evidence  of  the  fact  of  such  trial  or  inquiry  and  of 

the  i^articular  natiu*e  and  occasion  or  ground  and  cause  thereof  if 

stated  in  such  certificate     Provided  that  the  time  and  place  of  such 

trial  or  inquiry  shall  1)e  stated  therein  with   the  title  of  the  court  in 

which  all  the  names  or  name  of  the  justices  or  justice  by  or  before 

whom  the  same  occurred  or  was  had  or  pending     Provided  also  that  a 

document  purporting  so  to  be  shall  be  deemed  ^;;'/«jrr /«(?/(?  to  be  such  a 

certificate. 

Proof  of  certificate.  35.  Evciy  sucli  Certificate  or  paper  purj^orting  to  be  a  certificate 

i"pr^g  575.  ^         stating  that  the  party  signing  the  same  has  ordinarily  the  custody  of 

the  records   documents  or  proceedings  referred  to  therein   shall  be 

prlnid  facie  evidence  of  that  fact  and  of  the  signature  and  official 

character  of  such  party. 

Ship's  Bcfjistcr. 

Registers  of  British  36.  Evciy  register  of  a  vessel    kept  under  any  of   the  Acts 

vessels  aud    ccrtifi-  relating  to  the  registry  of  British  vessels  may  be  proved  in  any  court 

catesof  registry   ad-  .  p  i      <■  i         •  i        i  i  i.      /         j.- 

missibie  as  pnmrt       oi  justice  or  bciore  any  person  having  by  law  or  by  consent  oi  parties 
/a«e  eTidence  of  their  f^^^l^Q^.j^y  ^q  hear  reccivc  and  examine  evidence  either  by  the  produc- 

contents    ivithout  /  •    •       i  i  •        ^  xi  c    "^      ^       ^ 

proof  of  signature  &c.  tiou  01  the  Original  or  by  an  examined  copy  thereoi  or  by  a  copy 
B  Vs  ^^  ^"^  *^'  ^^  thereof  purporting  to  be  certified  under  the  hand  of  the  person  having 
the  charge  of  the  original  and  which  jjerson  is  hereby  required  to 
furnish  such  certified  copy  to  any  person  applying  at  a  reasonable 
time  for  the  same  upon  payment  of  the  sum  of  one  shilling  and  every 
such  register  or  such  copy  of  a  register  and  also  every  certificate  of 
registry  granted  under  any  of  the  Acts  relating  to  the  registry  of 
British  vessels  and  purporting  to  be  signed  as  required  by  law  shall  be 
received  in  evidence  in  any  court  of  justice  in  Queensland  or  before 
any  person  having  by  law  or  by  consent  of  j)arties  authority  to  hear 
receive  and  examine  evidence  as,  jxriuid  facie  proof  of  all  the  matters 
contained  or  recited  in  such  register  when  the  register  or  such  copy 
thereof  as  aforesaid  is  produced  and  of  all  the  matters  contained 
recited  in  or  indorsed  on  such  certificate  of  registry  when  the  said 
certificate  is  produced  And  a  copy  purporting  to  be  so  certified  and 
a  certificate  i:)ur2)orting  to  be  so  signed  shall  be  dcem.ed  pvlmd  facie  to 
be  so  certified  and  signed  respectively. 

Documentaty 
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Documoitary  Eridence  in  General.  31  Tictobie  No.  is. 

37.  Every  dociiniont  Avliich  by  any  law  now  in  force  or  horc-  rtocwmo^xr  adi  • 
after  to  be  in  force  is  or  shall  be  atbniss;i])lc  in  cAidence  of  any  partienlar  sibic  without  proof  of 
in   any   court   of  jiistice  in   Eno'land   or   Ireland   withont   proof  of'"'"'    t"  1    ^"s'""** 
the  seal  or  stamp  or  signatiire  autlienticating-  the  same  or  of  the  missibio  in  Queens- 
judicial  or  odicial  character  of  the  person  appearing  to  have  signed '/'^\ti5Yip   ,,  93 
the  same  shall  be  admitted  in  evidence  to  the  same  extent  and  for  the  9.  9- 

same  purposes  in  any  court  of  justice  in  Queensland  or  before  any 
j^erson  having- in  Queensland  by  law  or  by  consent  of  parties  authority 
to  hear  receive  and  examine  evidence  without  proof  of  the  seal  or 
stamp  or  signature  authenticating  the  same  or  of  the  judicial  or 
official  character  of  the  person  appearing  to  liaA'C  signed  the  same. 

38.  Any  document  piu-porting  to   have  afftxed  impressed  or  Certain  documents  to 
subscribed  thereon  or  thereto  the  seal  and  si"-nature  of  any  British  ^^  7'''^"''-",  «'''''°''t 

ijrooi  of  scqI  or  bic* 

ambassador  envoy  minister  charge  d'affaires  secretary  of  embassy  or  nature  of  official 
legation  consul-general  consul  vice-consul  acting  consul  pro-consul  or  l,8''yi"'xo  ig 
consular   agent  in   testimony    of   any    oath    aflidavit   affirmation    or3Pringi28. 
notarial  act  having  been  administered  sworn  affirmed  had  or  done  by  is&iuvic.  c.  42. 
or  before  him  shall  be  deemed  prima  facie  to  be  so  affixed  impressed 
or  subscribed  and  shall  accordingly  be  admitted  in  evidence  without 
proof  of  any  such  seal  and  signature  being  the  seal  and  signature  of 
the  person  whose  seal  and  signature  the  same  purport  to  be  or  of  the 
official  character  of  such  person. 

39.  All  proclamations  treaties  and  other  Acts  of  State  of  the  Evidence  of  Acts  of 
United  Kingdom  or  of  any  forei"-n  state  or  British  colony  and  all  ^''''?  ^""^  °'^il"'l?', 

-P  T  *ii'T*i  T  1*  ments  in  any  xfritisli 

judgments  decrees  orders  and  other  judicial  proceedmgs  oi  any  court  colonial  and  foreign 
of  justice  in  Great  Britain  and  Ireland  or  of  any  foreign  state  or  jgy'j^^;  jto  hs  7 
British  colony  and  all  affidavits  pleadings  and  other  legal  documents  iPHngSTi. 
filed  or  deposited  in  any  such  court  maybe  proved  in  any  court  of  ^''"'^^''^  "'■''■  ^^'''^' 
justice  or  before  any  person  ha%ang  by  laAV  or  by  consent  of  parties 
authority  to  hear  receive  and  examine  evidence  either  by  examined 
copies  or  by  copies  authenticated  as  hereinafter  mentioned  that  is  to 
say  if  the  document  sought  to  be  proved  be  a  proclamation  treaty  or 
other  Act  of  State  the  authenticated  copy  to  be  admissible  in  evidence 
must  be  sealed  with  the  seal  of  the  United  Kingdom  or  other  proper 
seal  in  that  behalf  or  ^ith  the  seal  of  the  foreign  state  or  British  colony 
to  which  the  original  document  belongs  and  if  the  document  sought 
to  be  jjroved  be  a  judgment  decree  order  or  other  judicial  proceeding 
of  any  British  foreign  or  colonial  court  or  an  affidavit  pleading  or 
other  legal  document  filed  or  deposited  in  any  such  court  the  authenti- 
cated cojiy  to  be  admissible  in  evidence  must  cither  be  scaled  with 
the  seal  of  the  court  to  which  the  original  document  belongs  or  in  the 
event  of  such  court  having  no  seal  must  be  signed  by  the  judge  or  if 
there  be  more  than  one  judge  by  any  one  of  the  judges  of  the  said 
court  and  such  judge  shall  attach  to  his  signature  a  statement  in 
writing  on  the  said  copy  that  the  court  whereof  he  is  a  judge  has  no 
seal  but  if  any  of  the  aforesaid  authenticated  copies  shall  purport  to 
be  sealed  or  signed  as  hereinbefore  respectively  directed  the  same  shall 
respectively  be  admitted  in  evidence  in  every  case  in  which  the 
original  document  could  have  been  received  in  evidence  without  any 
proof  of  the  seal  where  a  seal  is  necessary  or  of  the  signature  or  of 

the 
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SlTiCTOEi^  No.  13. 


Certain  official  entries 
and  copies  evidence. 
11  Vic.  No.  38  s.  1. 
1  Pring  567. 


Certified 
tliereot'. 


copies 


the  trutli  of  the  statement  attached  thereto  where  such  signature  and 
statement  are  necessary  or  of  the  judicial  character  of  the  person 
appearing  to  have  made  such  signature  and  statement. 

40.  Every  entry  or  copy  now  kept  or  hereafter  to  be  kept 
as  of  record  or  for  public  or  ofl6.cial  purposes  in  the  office  of 
the  Colonial  Secretary  or  of  the  Registrar-General  purporting  to  be 
an  entry  or  copy  of  any  letters  patent  or  deed  of  grant  from  the 
Crown  of  any  land  situated  in  the  said  colony  to  any  person  or 
persons  whomsoever  shall  in  case  tlie  letters  jjatent  or  deed  of  grant 
of  which  the  same  pui-jwrts  to  be  an  entry  or  copy  shall  not  be 
produced  in  evidence  be  deemed  and  taken  to  be  of  the  same  force 
and  effect  as  the  original  letters  patent  or  deed  of  grant  under  the 
seal  of  the  said  colony  duly  recorded  and  signed  by  the  Governor  of 
the  said  colony  for  the  time  being  and  a  copy  of  any  such  entry  or 
copy  kept  or  hereafter  to  be  kept  as  of  record  as  aforesaid  of  any 
such  letters  patent  or  deed  of  grant  certified  to  be  a  true  copy  under 
the  hand  of  the  said  Colonial  Secretary  or  the  E/egistrar- General 
for  the  time  being  shall  upon  proof  made  that  such  certiticale  has  been 
signed  by  the  said  Colonial  Secretary  or  Registrar-General  for  the  time 
being  (and  whom  it  shall  not  be  necessary  to  j)rove  to  be  such  Colonial 
Secretary  or  Registrar-General)  shall  have  the  same  force  and  effect 
for  the  purposes  of  evidence  to  all  intents  and  purposes  whatsoever  as 
if  the  original  letters  patent  or  deeds  of  grant  of  which  the  copy  so 
produced  and  certified  shall  purport  to  be  a  copy  of  the  entry  or  copy 
as  aforesaid  had  been  produced  in  evidence  Provided  that  for  every 
such  copy  a  fee  at  the  rate  of  one  shilling  and  threepence  for  every 
folio  of  seventy-two  words  shall  be  charged  previouslv  to  the  delivery 
of  the  same  and  the  amount  thereof  shall  be  duly  paid  by  the  ofiicer 
receiving  the  same  into  the  Colonial  Treasury  for  the  public  uses  of 
the  said  colony  and  in  sujiport  of  the  government  thereof. 

41.  Whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from 
the  proper  custody  and  no  Act  exists  which  renders  its  contents 
provable  Ijy  means  of  a  copy  any  copy  thereof  or  extract  therefrom 
shall  be  admissible  in  evidence  in  any  court  of  justice  or  before  any 
person  now  or  hereafter  having  by  laAV  or  by  consent  of  parties 
authority  to  hear  receive  and  examine  evidence  provided  it  be  proved 
to  be  an  examined  cojiy  or  extract  or  provided  it  be  signed  and 
certified  as  a  true  copy  or  extract  by  the  ofiicer  to  whose  custody 
the  original  is  entrusted  and  which  ofiicer  is  hereby  required  to 
furnish  such  certified  copy  or  extract  to  any  person  applying  at  a 
reasonable  time  for  the  same  upon  payment  of  a  reasonable  sum  for 
the  same  not  exceeding  fourpence  for  every  folio  of  ninety  words  and 
eveiy  copy  purporting  to  be  so  signed  and  certified  shall  be  prima 
facie  taken  to  be  so  signed  and  certified. 

Certain  documents  42.  Wheucvcr  by  any  Act  now  in  force  or  hereafter  to  be  in 

to  be  recci^rcd  in  evi- fQj,(>(j  r,j.,y  (,gj.^lljpjj;(^g  Qj.  official  Or  pubHc  documcut  Or  documeut  or 

dence  without   proof  .»  .  .     •     j      j       i 

of  sicnature  or  seal,    procccdiiig  ot  any  corporatiou  or  joint  stock  or  other  company  or  any 

1  Vri'n^^Gs  "^  ^^     certified  copy  of  any  document  or  bye-law  or  entry  in  any  registry  or 

8  &  9  Vic.  c!  113  s.  1.  other  book  or  of  any  other  proceeding  shall  be  receivable  in  evidence 

of  any  particulars  in  any  court  of  justice  or  before  any  legal  tribunal  or 

before 


Proviso  as  to  fees. 
11  Vic.  No.  38  s.  2. 
1  Pring  567. 


Proof  of  boots  and 

documents    of  a 

public   nature   by 

certified   copies  or 

extracts. 

16  Vic.  No.    4  s.  9. 

1  Prins  572. 

14  &  15  Vic.  c.  99 

B.  14. 
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before  either  chamber  of  the  Loi^ish\ture  of  the  said  cohmy  or  any  com-  3i  Victohle  xo.  13. 

mittee  thereof  or  in  any  judicial  i)roceeding;  the  same  shall  respectively  — 

be  admitted  in  evidence  provided  they  respectively  are  or  be  sealed 

or  im])ressed  Avith  a  stamp  and  signed  as   directed  liy  the  respective 

Acts  made  or  to  be  hereafter  made  and  they  shnli  jirim/i  facie  be  deemed 

to  be  so  sealed  impressed  or  signed  if  they  purport  so  to  be  and  \yithout 

any  proof  of  the  seal  or  stamp  where  a  seal  or  stamj)  is  necessary  or  of 

the  signature  or  of  the   ofllcial  character  of  the  persons  appearing  to 

have  signed  the  same  aud  without  any  further  proof  thereof  iu  every 

case  in  Avhich  the  original  record  or  document  could  have  been  received 

in  evidence. 

Speeches  or  Addresses. 
43.  Upon  the  trial  of  any  civil  cause  the  addresses  to  the  court  Spccciips  to  the  jmr. 
or  jury  shall  be  regulated  as  follows — the  party  who  bee-ins  or   his''^'^  is  vie.  c.  125 

x«  o  sis 

counsel  shall  be  alloAved  iu  the  event  of  his  opijonent  not  announcing  20  mc  no  31  s.  58. 
at  the  close  of  the  case  of  the  party  Avho  begins  his  intention  to  adduce  'ifF^i'\^i['''^- 
evidence  to  adcbess  the  court  or  jury  a  second  time  at  the  close  of  such  2  Pri'ng  i°ic,oi. 
case  for  the  i)m'posc  of  sunmiing  up  the  evidence  and  the  party  on  the  l\^y'  jg;^*  ^■^^■ 
other  side  or  his  counsel  shall  be  allowed  to  open  Ihe  case  and  also  to      ""^ 
simi  up  the  evidence  (if  any)  and  the  right  to  reply  shall  be  the  same 
as  at  present. 

4-i.  If  a  prisoner  or  prisoners  defendant  or  defendants  shall  be  Summing  up  in  case* 
defended  by  coimsel  but  not  otherwise  it  shall  be  the  duty  of  the  ^]'J|^'');'>" '""' '"'"''- 
clerk  or  proper  oflicer  of  the  court  at  the  close  of  the  case  for  the  28  vir.'e.s.  9.  2. 
prosecution   to   ask   the   counsel   for   each  prisoner  or  defendant  so 
defended  by  counsel  whether  he  or  they  intend  to  adduce  evidence  aud 
iu  the  event  of  none  of  them  thereupon  annoinicing  his  intention  to 
adduce  evidence  the  comisel  for  the  prosecution  shall  be  allowed  to 
adcb-ess  the  jury  a  second  time  in  su])])ort  of  his  case  for  the  purpose 
of  summing  u^i  the  evidence  against  such  prisoner   or    prisoners  or 
defendant  or  defendants  and  upon  every  trial  for  felony  or  misdemeanor 
whether  the  prisoners  or  defendants  or  any  of  them  shall  be  defended 
by  counsel  or  not  each  and  every  such  prisoner  or  dt>fendant  or  his  or 
their  counsel  respectively  shall  be  allowed  if  he  or  they  shall  think  lit 
to  oj^en  his  or  their  case  or  cases  resi)ectivcly  and  after  the  conclusion 
of  such    opening   or   of  all   such   openings   if  more   than   one   such 
prisoner  or  prisoners  or  defendant  or  defendants  or  their  counsel  shall 
be  entitled  to  examine  such  witnesses  as  he  or  they  may  think  fit  and 
when  all  the  evidence  is  concluded  to  sum  uj)  the  evidence  respectively 
aud  the  right  of  reply  and  ]n'actice  aud  course  of  proceedings  save  as 
hereby  altered  shall  be  as  at  present  aud  the  word  "coimsel"  in  this "Counsoi." 
section  shall  be  construed  to  apply  to  attorneys  in  all  cases  where  ^^  ^  ""■'' ^''^ '■  ^" 
attorneys  are  allowed  by  law  or  by  the  practice  of  any  court  to  appear 
as  advocates. 

Skmq). 

45.  Every  instrument  liable  to  stamp  duty  shall  be  admitted  rnstrumcnts  ndmissi- 
in  evidence  in  any  criminal  proceeding  although  it  may  not  have  thc^J?,,r,^';,''j^/5',',^^^j{ 
stamp  required  by  law  impressed  thereon  or  affixed  thereto.  not proppriy si«mpc1i. 

40.  Upon 'the  production  of  any  document  as  evidence  at  the  ^p^'''jg^'°-.J '^.''g^'^- 
trial  of  any  cause  not  being  a  criminal  proceeding  the  officer  of  the  9.27. 
coiirt  whose  duty  it  is  to  read  such  document  shall  call  the  attention  f™^^"]""  ZJ^mt 
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31 Y1CTOE133  No.  13.  of  the  judge  to  any  omission  or  insufficiency  of  the  stamp  and  the 
at  an  "Trial  not  ^^^^^^^^^^^  ^^  Unstamped  or  not  sufficiently  stam]5ed  shall  not  be 
criminal.  I'eceivsd  ill  evideucc  until  the  whole  or  the  deficiency  of  the  stamp 

17  &"^'i8YiJ^c'  1^5  ^^^^^y  ^"^^  ^'^^^  fi^^  required  by  this  or  any  Act  in  that  behalf  shall  have 
s.  28.  been  paid. 

Officers  of  the  court  47.  Sucli  officcr  of  the  court  shall  upon  payment  to  him  of 

to  receiTe  and  account  g^p]^  stamp  dutv  aud  fiucs  OTye  a  rcccipt  for  the  amount  of  the  same 

for  the  duty  and  fine.  ,.-  '■  ''-,■,  ^^^^^^•^■\^^  -i 

30  Tic.  No.  14  s.  24.  and  thercupon  such  document  shall  be  admissible  m  eyidence  saying 

17  &  18  Vic.  c.  125    ^\\  j^^g^  exceptions  on  other  grounds  and  an  entry  of  the  fact  of  such 

payment  and  of  the  amount  thereof  shall  be  made  in  a  book  kept  by 

such  officer  who  shall  at  the  end  of  each  sittings  or  assizes  duly  make 

a  return  to  the  commissioners  of  any  moneys  whicli  he  has  so  received 

by  way   of  duty  or  fine  distinguishing   between  such    moneys  and 

stating  the  name  of  the  cause  and  of  the  parties  from   whom   he 

received  such  moneys  and  the  date  and  description  of  the   document 

for  the  purjiose  of  identifying  the  same  and  he  shall  pay  over  tho  said 

moneys  to  the  commissioners    And  such  officers  shall  for  the  purposes 

in   this   Act  mentioned  be   deemed   public    accountants    under    the 

provisions  of  Tlie  Audit  Act  for  the  time  being  and  the  commissioners 

shall   upon   request   and    production    of    the    receipt    hereinbefore 

mentioned   cause    such   document   to  be  stamped   with   the   proper 

stamp  in  respect  of  the  sums  so  paid  as  aforesaid. 

No  deed  affecting  48.  No  coiivcyaiice  or  other  instrimieut  affecting  real  estate 

to"r'e^  uire^tam')"^     witliiu  tliis  colouy  or  powcr  of  attomcy  authorising  the  execution  or 

20  Vic.  No.  23.         registering  of  any  such  conveyance  or  other  instrument  executed  at 

1  Pnng  573.  ^^^^  j^lacc  out  of  tliis  colouy  shall  be  inadmissible  in  evidence  in  this 

colony  by  reason  of  the  same  not  being  stamped  according  to  the 

stamp  laws  in  force  at  the  place  where  such  conveyance  or  other 

instrument  or  j)ower  of  attorney  was  executed. 

Interrogation  of  Parties. 

Power  to  deUrer  49.  In  all  causcs  ill  the  Supreme  Court  by  order  of  the  court 

written  iuterroga-      q^  a  ludgc  the  plaiiititf  may  with  the  declaration  and  the  defendant 

party.  may  with  the  plea  or  either  of  them  by  leave  of  the  court  or  a  judge 

i7^&  18  Vie.  c.  125    iBay  at  any  other  time  deliver  to  the  opposite  party  or  his  attorney 

(provided  such  party  if  not  a  body  corjiorate  would  be  liable  to  be 

called  and  examined  as  a  witness  upon  such  matter)  interrogatories 

in  wi'iting  njion  any  matter  as  to  which  discovery  may  be  sought 

and  require  such  party  or  in  case  of  a  body  corporate  any  of  the 

officers    of    such    body    corporate  within  ten   days   to    answer   the 

questions  in  writing  by  affidavit  to  be  sworn  and  filed  in  the  ordinary 

way  and  any  party  or  officer  omitting  without  just  cause  sufficiently 

to  answer  all  questions  as  to  which  a  discovery  may  be  sought  within 

the  above  time  or  such  extended  time  as  the  court  or  a  judge  shall 

allow  shall  be  deemed  to  have  committed  a  contemjit  of  the  court  and 

shall  be  liable  to  be  proceeded  against  accordingly. 

Affidavit.^  by  party  50.  Tlic  application  for  such  order  shall  be  made  upon  an 

proposing  to  intcrro- affidavit  of  the  party  proposing  to  interrogate  and  his  attorney  or 

17  aTs  vic.''c.''i25  s!  agent  or  in  the  case  of  a  body  corporate  of  their  attorney  or  agent 

52.  stating  that  the  deponents  or  dci^onent  believe  or  believes  that  the 

jiarty  proposing  to  interrogate  whether  plaintiff  or    defendant  will 

derive  material  benefit  in  the  cause  from  the  discovery  which  he  seeks 

that 
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that  there  is  a  good  cause  of  action  or  defence  upon  the  merits  and  3i  Victoblh  No.  is. 
if  tlie  ai)plieation  be  made  on  tlie  part  of  the   defendant   that  the  — 

discovery  is  not  sought  for  the  purpose  of  delay  Provided  that  where 
it  shall  happen  from  unavoidable  circumstances  that  the  plaintiff  or 
defendant  cannot  join  in  such  alhdavit  the  court  or  judge  may  if 
they  or  he  think  fit  upon  allidavit  of  such  circumstances  by  which 
the  party  is  prevented  from  so  joining  therein  allow  and  order  that 
the  interrogatories  may  be  delivered  Avithout  such  affidavit. 

51.  In   case    of    omission    without    just    cause    to    answer  Oral  examination  of 
sufficiently  such  written    interrogatories  it  shall  be  lawful  for  the  |,',"'^"j  "'""  '°  -^ 
court  or  a  judge  at  their  or  his  discretion  to   direct  an  oral  examin-  i7A;  is  Vice.  125 
ation  of  the  interrogated  party  as  to  such  points  as  they  or  he  may  ^'  ^^' 

direct  before  a  judge  or  commissioner  and  the  court  or  judge  may  by 
such  rule  or  order  or  any  subsequent  rule  or  order  command  the 
attendance  of  such  party  or  parties  before  the  person  appointed  to 
take  such  examination  for  the  purpose  of  being  orally  examined  as 
aforesaid  or  the  jiroduction  of  any  writings  or  other  documents  to  be 
mentioned  in  such  rule  or  order  and  may  impose  therein  such  terms 
as  to  such  examination  and  the  costs  of  the  application  and  of  the 
proceedings  thereon  and  otherwise  as  to  such  court  or  judge  shall 
seem  just. 

52.  Such  rule  or  order  .shall   have  the  same  force  and  effect  Proceedings  upon 
and  may  be  proceeded  upon  in  like  manner  as  auv  rule  or  order  ri'''',",Q,^°'"'''''";o. 

,„*',■!..■'•„  .  •-  J7  &   18   \ie.  c.  12o 

made  tor  the  examination  01  persons  as  witnesses.  b.  64. 

Commissh)is fov  Exam't)i'iitg  Witnesses. 

53.  It  shall  be  lawful  for  the  Supreme  Court  or  any  judge  thereof  OyUct  or  commission 
in  any  action  or  suit  depending  in  such  Supreme  Court  or  in  any  district  i°wm"iv.  "''22  s**!' 
or  other  inferior  court  upon  the  apj^lieation  of  any  of  the  parties  to  such  1  i'"ng  564. 
action  or  suit  to  order  the  examination  on  oath  upon  interrogatories 

or  otherwise  before  some  person  to  be  named  in  such  order  of  any 
witnesses  within  Queensland  or  its  dependencies  or  to  order  a 
commission  to  issue  for  the  examination  of  witnesses  on  oath  at 
any  place  or  places  out  of  Queensland  and  its  dependencies  by 
interrogatories  or  otherwise  and  by  the  same  or  any  subsequent 
order  or  orders  to  give  all  such  directions  touching  the  time  place 
and  manner  of  such  examination  as  well  within  Queensland  and  its 
dependencies  as  without  and  all  other  matters  and  circumstances 
connected  witli  such  examinations  as  may  appear  reasonable  and 
just  and  it  shall  be  lawful  for  every  person  authorised  to  take  the 
examination  of  witnesses  by  any  rule  order  writ  or  commission  made 
or  issued  in  pursuance  of  this  Act  and  he  is  hereby  authorised  and 
required  to  take  all  such  examinations. 

54.  When  any  rule  or  order  shall  be  made  for  the  examination  Witnesses  may  bo 
of  witnesses  Avithin  Queensland  or  its  dependencies  Ity  authority  of  this  I'jllniinat^on.'"^"'* '^" 
Act  it  shall  be  lawful  for  the  Supreme  Court  or  any  judge  thereof  in  1  ^Vm.  iv.  c.  22  s.  5. 
and   by   the  first  rule  or  order  to  be  made  in  the  matter  or  any  ^  ^""^  ^*'*" 
subsequent  rule  or  order  to  command  the  attendance  of  any  person 

to  be  named  in  such  rule  or  order  for  the  purpose  of  being  examined 
or  the  production  of  any  writings  or  other  documents  to  be  mentioned 
in  such  rule  or  order  and  to  direct  the  attendance  of  any  such  person 
at  his  own  place  of  abode  or  elsewhere  if  necessary  or  convenient  so 

to 


154  EVIDENCE  AND  DISCOVERY  ACT. 

31  VicToni.E  No.  13.  to  cIo  and  tlie  Tvilful  disobedience  of  any  sucli  rule  or  order  sliaU  be 
deemed  a  contempt  of  the  Supreme  Court  and  proceedings  may  be 
thereupon  had  by  attachment  (the  judges'  order  being  made  a  rule  of 
court  before  or  at  the  time  of  the  apj)lication  for  an  attachment)  if  in 
addition  to  the  service  of  the  rule  or  order  an  appointment  of  the  time 
and  place  of  attendance  in  obedience  thereto  signed  Ijy  the  person  or 
persons  appointed  to  take  the  examination  or  by  one  or  more  of  such 
persons  shall  be  also  served  together  with  or  after  the  service  of  such 
rule  or  order  Provided  always  that  every  person  whose  attendance 
shall  be  so  required  shall  be  entitled  to  the  like  conduct  money  and 
payment  for  expenses  and  loss  of  time  as  upon  attendance  at  a  trial 
Provided  also  that  no  person  shall  be  comjielled  to  produce  under  any 
such  rule  or  order  any  writing  or  other  document  that  he  would  not 
be  compellable  to  produce  at  the  trial  of  the  cause. 

Examination  of  Prisoners. 

Examination  of  55.  It   shall  bc  lawful  for  any  sheriflF  gaoler  or  other  officer 

prisoners  having  tlic   custodv    of    anv    prisoner    to   take   such   prisoner   for 

1  Pring  561. '""  '  '  examination  under  the  authority  of  this  Act  by  virtue  of  a  writ  of 

habeas  corpiis  to  be  issued  for  that  purpose  which  writ  shall  and  may 

be   issued   by  the  Supreme   Court   or   a  judge  thereof  under  such 

circumstances  and  in  such  manner  as  such  court  or  judge  may  noAV 

by  law  issue  the  writ  commonly  called  a  writ  of  habeas  corjms  ad 

testificandum. 

Exaininatioti  and  Depositions  of  Witnesses. 
Examinations  of  wit-  5G.  It  shall  be  lawful  for  all  and  every  person  authorised  to  take 

nesses  to  be  taken  {\^q  examination  of  witucsscs  by  any  rule  order  writ  or  commission 
i'wm.''iv.  c.  22  s.  7.  made  or  issued  in  pursuance  of  tliis  Act  and  he  and  they  are  hereby 
1  Pring  565.  authorised  and  required  to  take  all  such  examinations  upon  the  oath 

of  the  witnesses. 
Persons  appointed  for  57 .  It  sliall  aud  may  be  lawful  for  the  master  prothonotary  or 

taking  examinations  anv  otlicr  i)ersons  to  bc  iiamcd  in  any  such  rule  or  order  as  aforesaid 

to  report  to  the  court  n'li-  •        a  •  •  ji  f  i-i  tit 

upon  the  conduct  or  lor  taking  ally  examination  in  pursuance  thereot  and  he  and  they  are 
absence  of  witnesses  hereby  I'equircd  to  make  if  need  be  a  special  report  to  the  court 
1  Wm!rv  c.  22  s.  8.  toucliiiig  such  examination  and  the  conduct  or  absence  of  any  witness 
1  Pring  565.  or  otlicr  jicrson  thereon  or  relating  thereto  and  the  court  is  hereby 

authorised  to  institute  such  proceedings  and  make  such  order  and 
orders  ujion  such  report  as  justice  may  require  and  as  may  be  insti- 
tuted and  made  in  any  case  of  contempt  of  the  court. 
Costs  of  the  order  for  58.    The   costs  of  evei'y   rule   or   order  to   be   made   for   the 

examination  may  be  examination  of  witucsscs  uudcr  any  commission  or  otherwise  by  virtue 
cause.  of  this  Act  aud  of  the  proceedings  thereupon  shall  (excejit  in  the 

1  M^n  ^65  ^^  ^'  ^'  ^^^^  hereinbefore  provided  for)  be  costs  in  the  cause  unless  otherwise 
directed  either  by  the  judge  making  such  rule  or  order  or  by  the  judge 
before  whom  the  cause  may  bc  tried  or  by  the  court. 
Depositions  not  to  bc  59.  No  examination  or  deposition  to  be  taken  by  virtue  of  this 

read  without  proof  of  Act  sliall  bc  rcad  iu  evideucc  without  the  consent  of  the  party  against 
eickncTs.  ™  '  °^       whoui  tlic  samc  may  be  oflered  unless  it  shall  appear  to  the  satisfaction 
ip^'"^565'^^^'^  '  °^  ^^®  court  or  person  having  by  law  or  consent  of  parties  authority 
"°^     ■  to  hear  receive  and  examine  evidence  that  the  examiuant  or  deponent 

is  such  party  or  is  beyond  the  jurisdiction  of  the  Supreme  Court  or 

dead 
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dead  or  unable  from  permanent  sickness  or  other  permanent  infirmity  31  Victobij!  No.  13. 
to  attend  in  all  or  any  ol' which  cases  the  examinations  and  depositions  — 

certified  under  the  hand  of  the  commissioners  master  protiionotary 
or  other  person  taking  the  same  shall  and  may  without  proof  of  tho 
signature  to  such  certificate  be  received  and  read  in  evidence  saving 
all  just  exceptions. 

GO.  Provided  that  Avhcre  any  examination  f  aken  under  the  order  AmjaTitstakenunJcr 
of  any  judge  for  that  purpose  siiall  1)0  oli'ered  in  evidence  the  same  may  !'"'  ^f''  ™"7  be  usod 
be  read  without  proof  of  the  examinant  being  beyond  the  jurisdiction  "oiony!'* 
of  the  court  or  unable  to  attend  the  trial  and  where  such  examination  25  Vic  No.  13  e.  50. 
shall  appear  to  be  certified  under  the  hand  of  the  person  appointed      ""^ 
or  authorised  to  take  the  same  no  proof  shall  be  necessary  of  the 
signature  of  such  person     Provided  nevertheless  that  where  it  shall  be 
made  to  appear  that  in  fact  the  examinant  is  within  the  jurisdiction 
and  able  to  attend  as  aforesaid  then  such  examination  shall  be  rejected. 

01.  Aflldavits    and    affirmations    duly    taken    under   tliis   Act  suoh  examinations 
shall  and  may  be  received  read  and  made  use  of  in  and  before  any  m".*'  ^e  read  without 
court  of  law  or  equity  or  other  judicature  whatever  in  the  Colony  of  Is^vic.  No.  is  9.  1. 
Queensland  and  the  judges  and  officers  thereof  in  or  in  relation  to  ^  ^""S  i^s. 
any  action  suit  cause  matter  or  proceeding  in  or  before  any  such  court 
or  judicature  in  like  nianner  and  shall  be  of  the  same  force  and  effect 
as  affidavits  and  affirmations  taken  in  or  before  such  court  or  judicature 
or  by  any  person  duly  commissioned  or  authorised  l)y  such  coiu't  or 
judicature  to  take  such  affidavits  or  affirmations  and  shall  be  filed 
and  dealt  with  accordingly. 

62.  In  all  cases  whether  at  law  or  in  equity  or  in  any  ccclesi-  provision  for  eiamin- 
astical  proceeding  where  any  witness  shall  be  beyond  seas  or  at  a '"g  "■''"<^*'" ''« *'."« 
greater  distance  than  two  hundred  miles  from  the  intended  place  of  "on.  ""^  °" 

trial  or  shall  from  age  or  infirmity  be  unable  to  attend  tlie  trial  or  oV'''^;r?fi'  i^^ ''  ^^' 
where  from  either  of  such  last-mentioned  causes  or  from  his  or  her  "  ""= 
being  about  to  d(>part  beyond  sea  or  to  some  place  beyond  the  said 
distance  of  two  hundred  miles  the  testimony  of  any  such  witness  shall 
be  in  danger  of  being  lost  it  shall  be  lawful  for  any  judge  to  grant  a 
commission  or  make  an  order  at  any  stage  of  the  cause  for  the 
examination  of  such  witness  cither  viva  voce  or  upon  interrogatories 
as  any  judge  shall  think  fit  to  direct  and  before  such  person  or  persons 
or  such  commissioner  or  other  officer  of  the  court  as  he  shall  for  tliat 
purpose  appoint  and  every  such  examination  being  duly  taken  and 
retiu"ned  shall  be  allowed  and  read  as  evidence  at  the  trial  or  hearing 
accordingly. 

Evidence  in  Criminal  Cases. 

63.  The  like  commission  may  be  issued  or  order  made  under  commissions  in 
the  section  last  preceding  and  under  the  like  circumstances  in  any  "' y',"'''j^-"73  s  51 
criminal  case  if  on  the  application  or  by  and  with  the  consent  of  the  2  pmigieos. 
Attorney-General  or  the  Crown  Prosecutor  as  well  as  the  prisoner  but 

not  otherAvisc. 

Gl'.  No   confession   which   is   tendered    in    evidence    on    any  Confessions, 
criminal  proceeding  shall  be  received  which  has  been  induced  by  any  I'pr^ng^vs''  "' 
untrue  representation  or  by  any  threat  or  promise  whatever  and  every 
confession  made  after  any  such  repi'csentation  or  throat  or  promise 
shall  be  deemed  to  have  been  induced  thereby  xmless  the  contrary  be 
slio-\\ni  65.  In 
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31  YiCTOEts  No.  13. 

Depositions. 

ll&12Vic.c.42s.l7. 

1  Priiig  775. 

7  Geo.  IV.  c.  64  s?.  1 

ivnd  2. 


Oath  ov  aflirraation. 


Depositions    of   pei-' 
sons  dead  or  absent. 


Form  M. 

11  &  12  Vie.  c.  42. 

1  Pring  788. 


Statement   of 

prisoner. 

ll&12Vic.  c.  42  3. 1, 

1  Prirg776. 

12  &  13  Vic.  c.  69 

8.  18. 


65.  In  all  cases  where  any  person  shall  appear  or  be  brought 
before  any  justice  or  justices  of  the  peace  charged  with  any  indictable 
offence  whether  such  ]ierson  appear  voluntarily  upon  summons  or  have 
been  apprehended  with  or  without  ■\^'arrant  or  be  in  custody  for  the 
same  or  any  other  oflPence  such  justice  or  justices  shall  take  the 
examination  of  such  person  and  shall  put  the  same  or  so  mu.ch 
thereof  as  may  be  material  into  writing  and  shall  subscribe  the  same  and 
deliver  or  transmit  the  same  to  the  proper  officer  and  before  he  or 
they  shall  commit  such  accused  person  to  prison  for  trial  or  before  he  or 
they  shall  admit  him  to  bail  shall  in  the  presence  of  such  accused 
person  who  shall  be  at  liberty  to  put  questions  to  any  mtness  produced 
against  liim  take  in  the  form  A  hereto  subjoined  or  to  the  like  effect 
the  statement  on  oath  or  affu-matiou  of  those  who  shall  knoAv  the  facts 
and  circumstances  of  the  case  and  shall  put  the  same  into  ^n'iting  and 
such  depositions  shall  be  read  over  to  and  signed  respectively  by  the 
witnesses  ■who  shall  have  been  so  examined  and  shall  be  signed  also  by 
the  justice  or  justices  taking  the  same  and  the  justice  or  justices 
before  whom  any  such  witness  shall  appear  to  be  examined  as 
aforesaid  shall  before  such  ■n-itness  is  examined  administer  to  such 
witness  the  usual  oath  or  aflSi'mation  which  such  justice  or  justices 
shall  have  full  power  and  authority  to  do  and  if  upon  the  trial  of  the 
person  so  accused  as  first  aforesaid  it  shall  be  proved  by  the  oath  or 
affirmation  of  any  credible  witness  that  any  person  whose  deposition 
shall  have  been  taken  as  aforesaid  is  dead  or  so  ill  as  not  to  be  able  to 
travel  and  if  also  it  be  proved  that  such  deposition  Avas  taken  in  the 
presence  of  the  person  so  accused  and  that  he  or  his  counsel  or  attorney 
had  a  full  opportunity  of  cross-examining  the  witness  then  if  such 
deposition  purport  to  be  signed  l^y  the  justice  by  or  before  whom  the 
same  purports  to  have  been  taken  it  shall  be  lawful  to  read  such 
dej)Osition  as  evidence  in  such  prosecution  without  fiu-ther  proof 
thereof  unless  it  shall  be  proved  that  such  deposition  was  not  in  fact 
signed  by  the  justice  piu'porting  to  sign  the  same. 

FORM  A. 
")  Dej)osiiions  of  Witnesses. 

To  wit.  j 

The   examination  of  C.  D.   of  in  the  Colony  of  Queensland  {farmer'] 

and  E.  F.  of  in  the  said  colony  {laborer]  taken  on  {oatJi]  this  day  of 

in  the  year  of  our  Lord  one  thou.sand  eight  hundred  and  at 

in  and  for  the  colony  aforesaid  before  the  undersigned  one  [or  two]  of  Her  Majesty's  justices 
of  the  peace  for  the  .said  {coloiii/]  in  the  presence  and  hearing  of  A.  B.  who  is  charged  this 
day  before  me  {or  us]  for  that  he  [o?'  she]  the  said  A.  B.  on  the  day  of 

at  in  the  said  colony  {itc.  describing  ihe  offence  as  in  a  warrant  of  commiiment] 

This  deponent  C.  D.  on  his  {or  her]  oath  saith  as  follows  {&c.  stating  the  dejwsitioi 
of  the  icitness  as  nearly  as  possible  in  the  words  he  uses  When  his  deposition  is  complete 
let  him  sign  it.] 

And  this  deponent  E.  F.  upon  his  {or  her]  oath  saith  as  follows  [<f'c.] 
The  above  depositions  of  C.  D.  and  E.  F.  were  taken  and  {sworn]  before  mc  {or  us] 
at  in  the  said  colony  on  the  day  and  year  first  above  mentioned. 

J.  S. 

GG.  After  the  examination  of  all  the  witnesses  on  the  part  of 
the  prosecution  as  aforesaid  shall  have  been  completed  the  justice  of 
the  peace  or  one  of  the  justices  by  or  before  whom  such  examination 
shall  have  been  so  completed  as  aforesaid  shall  without  requiring  the 
attendance  of  the  witnesses  read  or  cause  to  be  read  to  the  accused  the 

depositions 
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depositions  takon  against  him  and  shall  say  to  him  these  words  or  si  Victobi *  Xo.  la- 
words  to  the  like  oircct —  — 

Having  lieard  the  evidence  do  you  wish  to  say  anything  in  answer  to  the  charge  ? 
You  are  not  obliged  to  say  anything  unless  you  desire  to  do  so  hut  whatever  you  say  will  be 
taken  dowu  in  writing  and  may  be  given  in  evidence  against  you  upon  your  trial 

and  whatever  the  prisoner  shall  then  say  in  answer  thereto  shall 
he  taken  down  in  Avritin^  in  the  form  B  hereto  subjoined  or  to  the  like 
efleet  and  read  over  to  him  and  shall  he  sig'ncd  by  the  said  justice  or 
justices  and  kept  with  the  depositions  of  the  witnesses  and  shall  he 
transmitted  with  them  to  the  i)roper  officer  and  afterwards  upon 
the  trial  of  the  said  accused  ])erson  the  same  may  if  necessary  he  given 
in  evidence  against  him  Avithout  I'urther  proof  thereof  if  the  same 
purport  to  he  signed  l)y  the  justice  or  justices  by  or  before  whom 
the  same  pm-ports  to  have  been  taken  unless  it  shall  be  proved 
that  the  justice  or  justices  purporting  to  sign  the  same  did  not 
in  fact  sign  the  same  Provided  always  that  the  said  justice  or  justices 
before  such  accitsed  person  shall  make  any  statement  shall  state  to 
him  and  give  him  clearly  to  understand  that  he  has  nothing  to  hope 
from  any  promise  of  favor  and  nothing  to  fear  from  any  threat  Avhich 
may  have  been  holden  out  to  him  to  induce  him  to  make  any 
admission  or  confession  of  his  guilt  but  that  whatever  he  shall  then 
say  may  be  given  in  evidence  against  him  upon  his  trial  notwith- 
standing such  promise  or  threat  Provided  nevertheless  that  notliing 
herein  enacted  or  contained  shall  prevent  the  prosecu.tor  in  any  case 
from  giving  in  evidence  any  admission  or  confession  or  other 
statement  of  the  person  accused  or  charged  made  at  any  time  which 
by  law  Avould  be  admissible  as  evidence  against  such  person. 

FORM  B. 

{Statement  of  (he  Accused. 

A  B.  stands  charged  before  the  undersigned  one  [oc  two]  of  Her  Majestj''s  justices  Form  N. 
of  the  peace  iu  and   for   the   [co/ujn/]  aforesaid  this  day  of  in  the  year  of  1 1  &  12  Vic.  c.  12. 

our  Lord  one  thousand  for  that  he  [oi-  she]  the  said  A.  B.  on  the  day  of  1  Prmg  7S9. 

at  in  the  said  colony   [<Cc.  «.v  in  the   caption  of  the  tlcpositions^   and  the 

said  charge  being  read  to  the  said  A.  B.  and  the  witnesses  for  the  prosecution  C.  D.  and 
E.  F.  being  severally  examined  in  his  [or  her]  presence  the  said  A.  B.  is  now  addressed  by 
me  [or  us]  as  follows — "  Having  heard  the  evidence  do  you  wish  to  say  anything  in 
answer  to  the  charge  you  are  not  obliged  to  say  anything  unless  you  desire  to  do  so  but 
whatever  you  say  will  be  taken  down  in  writing  and  may  be  given  in  evidence  against  you 
upon  your  trial"  whereupon  the  said  A.  B.  saith  as  follows — 

[//ere  state  ichalecer  the  ])risonei'  may  saj  and  in  his  vevj  words  as  nearly  as 
possible      Get  him  to  sir/n  it  if  he  will.^ 

Taken  before  me  [or  us]  at  in  the  said  colony  the  day  and  year  first 

above  mentioned. 

J.  S. 

67.  In  every   case   Avherc  any  witness  who  shall   have  been  Poposiiions  of 
called  and  examined  before  the  justice  or  justices  by  and  on  behalf  of  S"^,Tb"Lrctifar' 
a  party  committed  or  held  to  bail  shall  happen  to  die  before  the  trial  li  vie.  No.  43  s.  16. 
and   in   cases   iu    Avhicli   the    witness   shall    be    so    ill    as    not    to  }7^v-"^Jo'^3g  ^  13 
be  able  to  travel  and  in  all  cases  in  wliicli  the  justices  who  committed  1 1'rinR  827. 
the   prisoner   or  held   him  to  bail  shall  have  certiiied  before  such  ^J^^^^'fJ^y/,^^'^; 
committal   or  holding  to   bail   that  the   evidence   of  the  witness  is 
material  and  that  he  is  in  their  belief  willing  to  attend  the  trial  but 

will 
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31  VicTOEia:  No.  13.  will  be  iiuable  to  hear  the  expense  of  attendance  the  deposition  of 
such  witness  may  be  read  in  evidence  to  the  jury  in  the  prisoner's 
defence  if  the  party  on  trial  shall  so  require  Provided  that  where  any 
Avitness  has  in  due  time  before  the  trial  been  subpoenaed  by  the  Crown 
such  certilicate  of  such  justices  shall  not  render  the  deposition 
admissible. 
Witnesses  for  pvis-  68.  All  and  cvciy  person  and  persons  who  shall  be  produced 

oner  or  defendaut  to  qj,  apiDcar  as  a  wituess  or  witnesses  on  the  behalf  of  the  prisoner  or 

be  swoi'n.  J-  a  ,  J-   ^        ^ 

I  Aime  s.  2  c.  9  s.  3.  defendant    upon    any  trial    for    treason    or    felony  or  any  indictable 

offence  or  offence  punishable  on  summary  conviction  or  other  offence 
whatsoever  or  iij)on  the  examination  before  justices  of  a  prisoner 
or  defendant  charged  with  any  indictable  offence  whatsoever  before 
he  or  she  be  admitted  to  depose  or  give  any  manner  of  evidence 
shall  first  take  an  oath  to  depose  the  truth  the  whole  truth  and 
nothing  but  the  truth  in  such  manner  as  the  witnesses  for  the 
Queen  are  by  law  obHged  to  do  and  if  convicted  of  any  wilful 
perjury  in  such  evidence  shall  suffer  all  the  pimishments  penalties 
forfeitures  and  disabilities  which  by  any  law  or  statute  are  and  may 
be  inflicted  upon  persons  convicted  of  wilful  perjury. 
Defendant  may  iiave  69.  At  any  time  after  all  the  examinations  aforesaid  shall  have 

copies  of  the  deposi-  jjpejj  completed  and  before  the  first  day  of  the  assizes  or  sessions  or 

II  &  12  Vic.  e.  42.     otlicr  first  sitting  of  the  court  at  which  any  person  so  committed  to 
^-  ^^-  prison  or  admitted  to  bail  as  aforesaid  is  to  be  tried  such  person  may 

require  find  shall  be  entitled  to  have  of  and  from  the  officer  or  person 
having  the  custody  of  the  same  copies  of  the  depositions  on  which  he 
shall  have  been  committed  or  bailed  on  payment  of  a  reasonable  sum 
for  the  same  not  exceeding  the  rate  of  three  halfpenpe  for  each  folio 
of  ninety  words. 

Examination  of  Parties. 

Proviso.  70.  In  all  cases  in  which  any  person  not  being  a  party  to  the 

18  Vic.  No.  13  6.  3.    guit  action  or  proceeding  may  now  be  examined  as  a  witness  de  bene 

''"^""  '  esse  or  under  a  commission  it  shall  be  lawful  for  the  court  or  a  judge 

to  order  or  permit  any  party  to  the  suit  action  or  proceeding  to  be  so 

examined  on  such  terms  in  all  respects  as  the  court  or  judge  may 

think  reasonable  and  every  examinatioii  thereupon  taken  it'  the  same 

would  have  been  admissible  in  the  case  of  an  ordinary  witness  may  be 

read  in  evidence  at  the  trial  or  hearing  accordingly. 

Discovciy  of  docu-  ^1.  Provldcd  that  no  de  bene  esse  examination  shall  be  allowed 

mciits.  under  the  last  preceding  clause  on  the  ground  of  intended  departure 

2'prin'^"  iG5o^  ^'  ^^'  from  the  colony  or  to  remote  parts  within  the  same  unless  it  be  shown 

to  the  satisfaction  of  the  court  or  judge  that  such  departure  is  in  fact 

urgently  required  l)y  unavoidable  cu'cumstances  or  some  unexjiected 

emergency  and  that  the  examination  is  not  sought  in  order  to  avoid 

cross-examination  before  the  com-t  or  a  juiy. 

Discoceri/  and  Inspection. 

Examination  of  par-  ^2.  Upou  tlic  application  of  either  party  to  any  cause  or  other 

tics  tie  Lena  esse  or  clvil  procccding  upou  au  affidavit  by  such  party  or  his  attorney  of  his 

ITvirxris's.'L'.    belief  that  any'^document  to  the  production  of  a\  hich  he  is  entitled  for 

1  Pring573.  tlie  purposc  of  discovcry  or  otherwise  is  in  the  possession  or  pOAver  of 

the  opposite  party  it  shall  be  lawful  for  the  court  or  judge  to  order 

that  the  party  against  Avhom  such  application  is  made  or  if  such  party 

is  a  body  corporate   that    some  officer  to  be  named  of  such  body 

corporate 
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corporate  shall  answer  on  affidavit  stating  what  documents  he  or  they  3i  Vicrom*  No.  la. 

has  or  have  in  his  or  their  ])Osscssion  or  power  relating  to  the  matters 

in  dispute  or  what  he  knows  as  to  the  custody  they   or  any  of  them 

are  in  and  whether  he  or  they  objects  or  object  (and  if  so  on  what 

grounds)  to  tlie  production   of  such  as  are  in  his  or  their  possession 

or  power  and  upon  such  affidavit  being  made  the  court  or  judge  may 

make  such  further  order  therein  as  shall  be  just. 

73.  WhencA'er   any   action    or   other   legal    proceeding    shall  Onicrs  for  iuspcctiou 
henceforth  be  pending  in  the  Supreme   Court  such  court  and  i^iit.'h  jJ.'y':""'^iJ^"Y],  «.  6. 
of  the  judges  thereof  may  respectively  on  application  made  for  such  i  rring  571. 
purpose  by  either  of  the  litigants  compel  the  oi)])Osite  party  to  allow 
the  party  making  the  a])plication  to  inspect  all  documents  in  the 
custody  or  under  the  control  of  such  opposite  party  relating  to  such 
action  or  other  legal  proceeding  and  if  necessary  to  take  examined 
copies  of  the  same  or  to  procure  the  same  to  be  didy  stamped  in  all 
cases  in  which  previous  to  the  passing  of  tliis  Act  a  fliscovery  might 
have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding  in  a 
coiu't  of  equity  at  the  instance  of  the  party  so  making  application  as 
aforesaid  to  the  said  court  or  judge. 

71.  Either  party  shall  be  at  liberty  to  a])ply  to  the  court  or  a  inspection  by  jury  or 
judge  for  a  rule  or  order  for  the  inspection  by  the  jiu-y  or  by  himself  So'vic^No'sTs^.'^si. 
or  by  his  witnesses  or  by  so  many  and  such  of  the  persons  summoned  2  Pring  i65o. 
as  jurors  for  the  trial  as  may  be  thovight  desirable  of  any  real  or  ^^"''^g  nnd°i9. 
personal  property  the  inspection  of  which  may  be  material  to  the 
proper  determination  of  the  question  in  dispute  and  it  shall  be  lawful 
for  the  court  or  a  judge  if  they  or  he  tliink  fit  to  make  such  rule  or 
order  upon  such  terms  as  to  costs  and  otherwise  as  such  court  or  judge 
may  direct    Provided  always  that  nothing  herein  contained  shall  all'ect 
the  provisions  of  any  Act  as  to  obtaining  a  view  by  a  jury  Provided  also 
that  all  rules  and  regulations  now   in  I'orce  and  applicable  to  tl:e 
proceedings   by   view    shall   he   held    to    apply   to   proceedings   for 
inspection  by  a  jury  under  the  provisions  of  this  Act  or  as  near 
thereto  as  may  be. 

Penalties. 

75.  If    any   person    shall   force    the    seal    stamp     signature  ri»"siinient  for  forg- 

■;     /       „  ,  °  i      •         ii   •         A     i.  i-  1  '"g   <»■  ulti-ring   any 

mipression   or  prmt   ot   any   document   m   this    Act   mentionetl    or  fy,.g„i  stamp  soui  or 
referred  to  or   shall  tender   in   evidence   any   such   document   Avith  fia'-^'u^of  "'7 

„,  ,       „  . ,  -,         ,  .  .  ''  .  .  ■     ,  document  mentioned 

a    false   or    counterfeit    seal    stamp   signature   impression   or   print  ;„  ,1,13  Act. 
thereto    knowing    the   same   to    be    false    or    counterfeit   he   sli^^l  ["i.^j,"' j-"^  ^■''' '^" 
be   guilty   of  felony   and   shall   upon    conviction  be    liable  at    the      ""^""  ' 
discretion  of  the  court  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years  with  or  without  hard  labor  and 
with  or  without  solitary  confinement. 

70.  "Whenever  any  document  has  been  tendered  or  admitted  in  ''"P°"°^,j^  °o^(.ej^' 
e\ddenee  by  virtue  of  thfs  Act  the  court  or  the  person  to  whom  the  I,'l'„i,'tt''oire,C^.  "^° 
same  has  been  tendered  or  Avho  has  admitted  the  same  may  "t^*'p,^'^„  ,^8  '^'' ^' 
the  request  of  any  party  against  whom  the  same  is  so  tendered  or  i,-,  {-'^"xo.  11 8.  a. 
admitted  in  evidence  direct  that  the  same  shall  be  impounded  and  be  i  riing572. 
kept  in  the  custody  of  some  officer  of  the  court  or  other  proper 
person  for  such  period  and  subject  to  such  conditions  as  to  the  said 

court 
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31  YicroniJE  No.  13.  court  01'  pei'son  shall  seem  meet  and  every  person  charged  Avitli 
committing  any  felony  under  this  Act  may  be  dealt  Avith  indicted 
tried  and  if  convicted  sentenced  and  his  offence  may  bo  laid  and 
charged  to  have  been  committed  in  the  district  or  place  in  which  he 
may  be  apprehended  or  be  in  custody  and  every  accessory  before  or 
after  the  fact  to  any  such  offence  may  be  dealt  with  indicted  tried  and 
if  convicted  sentenced  and  his  offence  laid  and  charged  to  have  been 
committed  in  any  district  or  place  in  which  the  principal  offender 
may  be  tried. 

Government  Printer. 
Power  of  the  GoTor-  77.  It  shall  and  may  be  lawful  for  the  Governor  of  the  said 

nortoappomtagoT- (jQJQj^y  Q^.  £^^j^.  ^j^g  officcr  admiuisteriucf  the  government  for  the  time 

crauieut  printer.  i»i.  i-iiif. 

13  Vic.  No.  16  s.  6.     being  for  and  m  belialf  of  Her  Majesty  to  appoint  a  government  printer 

1  Prmg  s60.  fQ^.    ^2ie    said    colony    and    such  government   printer   to    suspend    or 

remove  and  to  appoint  another  in  his  stead  as  occasion  may  from  time 
to  time  in  the  oi)inioii  of  the  said  Governor  or  officer  administering 
the  government  aforesaid  require. 

Foioers  of  the  Court. 
General  rules  may  be  78.  It  sliall  bc  lawful  for  the  judgcs  of  the  Supreme  Court  or 

ly^'vi^VoVi's'^nj.  ^  majority  of  them  of  whom  the  Chief  Justice  shall  be  one  from  time 

2  Pring  1638.  to  time  to  make  all  such  general  rules  and  orders  for  the  effectual 
p^2^3^*'  ^"^  '^'  ''^  execution  of  this  Act  and  of  the  intention  and  object  hereof  and  for 
27  Vie.  No.  14  s.  20.  fixiug  thc  costs  to  bc  allowcd  for  and  in  respect  of  the  matters  herein 

3  Prmg  31G.  contaiucd  and  the  perfornitmce  thereof  and  for  ajiportioning  the  costs 

of  issues  and  also  for  altering  the  number  of  days  by  this  Act  limited 
for  the  return  of  any  writ  or  for  the  doing  of  anything  by  this  Act 
prescribed  or  authorised  to  be  done  and  substituting  other  days  for  the 
same  as  in  their  judgment  shall  be  necessary  or  jiroper  Provided 
that  nothiug  herein  contained  shall  be  construed  to  restrain  the 
authority  or  limit  the  jurisdiction  of  the  said  court  or  the  judges 
thereof  to  make  rules  or  orders  or  otJierwise  to  regulate  and  dispose 
of  the  business  therein. 

Commencement  and  Short  Title. 
Commencement  of  79.  Tliis    Act   shall    comiuence    on    the   thirty-first    day    of 

■*^°'-  December  one  thousand  eight  hundred  and  sixty-seven  and  may  be 

Short  title.  referred  to  as  the  "  Ecidence  and  Discovery  Act  of  1867." 


An 
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An  Act  to  Consolidate   and  Amend  the   LawssivicroBt^No.aj 
relating*  to  Jurors  and  Juries. 

[2Sfh  December,  18G7. 

BE  it  enacted  by  the  Queen's  IMost  Excellent  Majesty  l)y  and  with  Preamble, 
the  advice  and  consent  of  the  Legislative  Council  and  Legislative 
AssemLly  of  Queensland  in  Parliament  assembled  and  by  the  authority 
of  the  same  as  follows — 

QitaUficalion  of  Jurors — Jury  Districts. 

1.  Every  man  except  as  hereinafter  excepted  between  the  ages  A(;c  and  quaUfication 
of  twenty-one  years  and  sixty  years  who  shall  have  in  his  own   name  ?'^ri"™Tv     ka    i 

o         t  *  I'oii  -I  "  Cioo.  IV.  c.  50  e.  1. 

or  in  trust  lor  hmi  real  estate  ot  the  clear  value  of  two  hundred  ii  Vic.  No.  20.  si. 
pounds  or  who  shall  have  in  his  own  name  or  in  trust  for  him  the  ^  ^""^  ^*^' 
clear  yearly  income  of  fifty  pounds  in  real  estate  or  who  shall  have 
the  clear  yearly  income  of  one  hundred  pounds  in  lands  held  by  lease 
or  leases  for  the  absolute  term  of  twenty-one  years  or  more  or  who 
being  the  occupier  of  any  laud  shall  be  rated  or  assessed  in  respect 
thereof  to  any  rate  or  duty  whatsoever  on  an  annual  value  of  not  less 
than  twenty-tivc  pounds  or  who  shall  hold  any  land  as  tenant  thereof 
to  any  other  person  at  a  rent  of  not  less  than  fifty  pounds  for  the  year 
or  in  that  jiroportion  for  any  period  less  than  a  year  shall  be  qualified 
and  liable  to  serve  on  all  juries  that  may  be  em})anelled  for  any  trial 
or  inquiry  within  the  jury  district  in  which  such  jierson  shall  reside 
Init  nothing  herein  contained  shall  extend  to  any  inquest  or  inquiry 
to  be  taken  by  or  before  any  coroner  by  virtue  of  his  office  but  every 
such  coroner  shall  and  may  take  and  make  all  inquests  and  inquiries 
by  jurors  of  the  same  description  as  they  have  been  used  and  accus- 
tomed to  do  before  the  commencement  of  this  Act. 

2.  All  executive  councillors  all  members  of  the  legislature  all  Exemptions  from 
iuds'es  of  courts  whether  of  record  or  otherwise  all  chairmen  of  c-eneral  1^!T'"°tv -"""n'  o 

".  n*  T  •  iix»*i  •  ••  b  lieo.  1 V .  c.  oO  e.  2. 

sessions  all  stipendiary  magistrates  all  onicial  assignees  in  insolvency  n  Tic.  No.  20  9.  2 
all  clergymen  in  holy  orders  all  persons  who  shall  teach  or  preach  in  ^  ^""°  ^*^' 
any  religious  congregation  and  shall  follow  no  secular  occupation 
except  that  of  a  schoolmaster  all  schoolmasters  all  managers  cashiers 
accountants  and  tellers  respectively  employed  as  such  in  any  bank  all 
barristers-at-law  actually  practising  all  attorneys  solicitors  proctors  and 
conveyancers  duly  admitted  and  actually  practising  and  all  oOicers  and 
servants  of  any  such  coui'ts  actually  exercising  the  duties  of  their 
respective  ofiiees  or  places  all  coroners  gaolers  and  keepers  of  houses  of 
correction  all  physicians  surgeons  apothecaries  chemists  and  druggists 
duly  qualified  and  in  actual  practice  all  officers  in  Her  Majesty's 
navy  or  army  on  full  pay  every  member  of  any  corps  of  volunteers 
whom  the  Governor  in  Council  shall  in  any  year  release  in  this  behalf 
and  all  masters  of  vessels  actually  trading  and  all  jiilots  licensed  under 
any  Act  now  or  hereafter  to  bo  in  force  for  the  regulation  of  pilots  in 
any  port  all  officers  of  customs  and  police  aU  sheriffs  and  bailifls  and 
their  officers  or  assdstants  all  constables  all  persons  holding  any  office 
L  or 
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31  TicTOBia;  No.  34.  01"  employment  iu  or  vintler  any  department  of  the  public  service  tlie 

mayor  aldermen  councillors  town  clerk  and  other  officers  and  servants 

of  any  miinicipal  corporation  all  household  officers  and  servants  of 

the  Governor  all  postmasters  and   clerks  of  petty  sessions  and   all 

inspectors  of  schools   shall  he  and  are  herehy  absolutely  freed  and 

exempted  from  being  returned  and  from   serving   upon  any  juries 

whatsoever  and  shall  not  be  inserted  in  the  lists  to  be  prepared  as 

hereinafter  mentioned. 

Disqualifications.  3.  No  man  (cxccpt  Only  in  the   cases  hereinafter   expressly 

iiv°c^No''2o's  ^3^  provided  for)  not  being  a  natural  born  or  naturalized  subject  of  the 

1  Pring  745.  Quccu  and  no  man  Avho  shall  not  be  able  to  read  and  write   and 

no  man  Avho  shall  have  been  convicted  of  any  treason  or  felony  or 

of  any  crime  that  is  infamous  (unless  he  shall  have  obtained  a  free 

pardon  thereof)   or  who  is  insolvent  or  bankrupt  and  shall  not  have 

obtained  his  certificate  is  or  shall  be  qualified  to  serve  on  any  jury 

in  any  court  or  on  any  occasion  whatsoever. 

Jury  ciistricis.  4j.  'Fov  the  city  of  Brisbane  and  for  every  town  at  Avhich  any 

iVl-iii^  745^*^  ^  ^     assizes  circuit  court  or  court  of  general  sessions  shall  hereafter  be 

holden  there  shall  be  a  jury  district  which  shall  comprise  and  include 

all  places  within  thirty  miles  from  the  court  house  of  such  city  or 

Place   of  iioiiUiig    towu  and  the  said  city  of  Brisbane  and  every  other  such  town  as 

court  to  be  called  a  aforcsaid  sliall  for  the  purposes  of  this  Act  be  called  a  "  court  towu  " 

Provided  always  that  whenever  any  such  district  as  aforesaid  would 

comprise  and  include  therein  any  place  which  but  for  the  provision  next 

hereinafter  contained  would  be  comprised  and  included  within  any 

other  jury  district  each  such  jury  district  sliall  in  the  direction  between 

the  court  towns  thereof  respectively  be  limited  and  bounded  by  a 

straight  line  between  the  points  of  intersection  of  the  circles  round 

the  court  house  of  each  of  such  court  towns  respectively      Provided 

also  that  the  words  "  circuit  court"  in  this  Act  shall  mean  any  coiu't 

of  nisi  pyiits  or  court  holden  as  at  nisi  prias. 

Jury  Lists. 

Warrant  to  constables  5.  The  clcrk  of  petty  scssious  at  evcry  court  town  and  the  clerk 

to  make^^iry  ibts.^  ^  ^f  petty  sBssious  at  cvcry  other  town  or  place  within  the  jury  district 

and  5.  of  sucli  coui't  towu  sliall  bcforc  the  last  day  of  January  in  every  year 

^v)m  740^''  ^  ^     issue  and  deliver  his  warrant  (in  the  form  contained  in  the  first 

First  schedule.         schcdulc  to  tliis  Act  Or  as  near  thereto  as  may  be)   to  one  or  more 

constables  or  officers  of  police  within  the  said  jury  district  together 

with  a  competent  number  of  the  printed  forms  of  return  and  notice 

Second  and  third     Set  forth  respectively  in  the  second  and  third  schedules  to  this  Act 

schedules.  Pi'ovidcd  always  that  it  shall  be  lawful  for  such  clerks  before  issuing 

such  warrant  to  arrange  and  agree  among  themselves  as  to  the  portion 

of  such  district  to  which  the  warrants  aforesaid  shall  be  limited  but 

each  such  clerk  shall  nevertheless  be  individually  liable  for  the  due 

performance  of  the  several  matters  required  by  this  Act  throughout 

the  whole  of  such  district  and  shall  for  the  non-performance  thereof 

be  subject  to  all  and  every  the  penalties  by  this  Act  imposed  on  any 

clerk  of  petty  sessions. 

Constables  to  prepare  6.  Such  coustablcs  and  officcrs  of  policc  sliall  forthwith  after 

Uata  of  jurors.         ^he  rcccipt  of  each  warrant  by  them  respectively  prepare  and  make 

out 
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out  in  alphabetical  order  a  true  list  of  every  man  residing  Avitliin  the  siVictorli:  No.  34. 
limits  mentioned  in  such  warrant  who  shall' he  qualified  and  liable  to  ^  „     ,;r~,.«    = 
serve  on  juries  as  aioresaul  -with  the  christian  and  surname  written  at  n  Vie.  No.  20..  4. 
full  length  and  with  the  true  jdaee  of  abode  title  quality  i)rofession  ^  ^'""8^'®- 
calling  or  business  and  the  nature  of  the  qualification  of  everv  such 
man  in  the  proper  columns  of  the  said  form  of  return. 

7.  Such   con.stables  and   officers    of  ])olice  having  made    out  constables  to  publi.h 
according  to  this  Act  a  list  of  every  man  qualified  and  liable  to  serve  "°''"  "''  ''»''• 

on  juries  as  aforesaid  shall  forthwith  send  by  post  or  deliver  a  copy  n  vtc  No.'^2o'i.'7.^' 

thereof  to  the  sheriff  of  the  bailiwick  or  a  deputy  duly  appointed  by  ^  ^""e '-w. 

him  such  appointment  to  be  notified  once  in  the  Gocenimcnt  Gazette 

within  Avhich  the  Court  town  of  the  jury  district  for   which  such 

list  shall  have  been  made    out   is  situated  and  shall  on    the    first 

two    Sundays    in    j\Iarch  in   every  year   fix    a    notice   in  the    form 

contained  in  the   third   schedule  to   this   Act   signed  by   them   or  Third  «chcduie. 

one   of  them  upon   or  near  the  principal  outer  door  of  the    office 

or  bviilding  in  w'hich  such  j)etty  sessions  are    holden  and   of  every 

church  chapel   and  other  public  place  of  religious  worship  within 

the   limits  mentioned   in  the  said   warrant    stating   in   the    proper 

blanks  in  such  form  the  time  and  the  nearest  town  or  place  at  which 

petty  sessions  are  holden  and  shall  keep  the  original  list  of  men 

qualified  and  liable  to  serve  as  aforesaid  or  a  true  copy  thereof  to  be 

inspected  and  perused  by  any  of  the  inhal)itants  of  the  said  jury  district 

at  any  reasonable  time  during  the  first  three  weeks  of  the  same  month 

without  any  fee  or  reward  to  the  end  that  notice  may  be  given  of  men 

qualified  and  liable  to  serve  as  aforesaid  Avho  arc  omitted  or  of  men 

inserted  who  ought  to  be  omitted  out  of  such  list  and  any  person  Avho 

shall  remove  or  deface  any  such  notice  shall  forfeit  a  sum  not  exceeding 

five  pounds  nor  less  than  forty  shillings. 

8.  The  justices  within  forty  miles  of  every  court  town  shall  hold  Peiiy  sessions  to  be 
a  special  petty  sessions  for  the  purposes  herein    mentioned  on  the  J,'"^  '°rv ''"'5o'''io 
second  Friday  in  April  in  every  year  at  the  usual  place  of  holding  n  vic.  No.  23  a.  a 
petty  sessions  within  the  limits  last  aforesaid  and  such  constables  and  ^  ^''"s  ^•*''- 
officers  of  police  as  aforesaid  shall  then  and  there  produce  the  list  of 

men  qualified  and  liable  to  serve  as  aforesaid  by  them  prepared  and 
made  out  as  hereinbefore  directed  and  shall  answer  ujion  oath  such 
questions  touching  the  same  as  shall  be  put  to  them  or  any  of  them 
by  the  justices  then  present  and  if  any  man  not  qualified  and  liable  to 
serve  as  aforesaid  is  inserted  in  any  such  list  it  sliall  be  lawful  for  the 
said  justices  upon  satisfaction  from  the  oath  of  the  party  complaining 
or  other  proof  or  upon  their  own  knowledge  that  he  is  not  qualified 
and  liable  to  serve  as  aforesaid  to  strike  his  name  out  of  such  list  and 
also  to  strike  thereout  the  names  of  men  disabled  by  lunacy  or  imbecility 
of  mind  or  by  deafness  blindness  or  other  permanent  infirmity  of 
body  from  service  on  juries  and  it  shall  also  be  lawful  for  such 
justices  to  insert  in  such  list  the  name  of  any  man  omitted  therefrom 
and  likewise  to  reform  any  errors  or  omissions  which  shall  appear  to 
them  to  have  been  committed  in  respect  to  the  name  place  of  abode 
title  quality  profession  calling  business  or  the  nature  of  the  qualification 
of  any  man  included  in  any  such  list  Provided  always  that  no  man's 
name  if  omitted  shall  be  inserted  in  such  list  uor  shall  any  error  or 

omission 
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siVicTOBia:  No.  34.  omission  in  the  description  of  any  man  in  such  list  be  reformed  by  the 

said  justices  unless  upon  the  application  of  such  men  respectively  or 

unless  such  men  respectively  shall  have  had  notice  that  an  application 
for  such  pm-pose  would  be  made  to  the  justices  at  such  petty  sessions 
or  unless  the  said  justices  at  such  petty  sessions  or  any  two  of  them 
shall  cause  notice  to  be  given  to  such  men  respectively  requiring  them 
to  show  cause  at  some  adjourmnent  of  such  petty  sessions  to  be  holden 
within  seven  days  thereafter  why  their  names  should  not  be  inserted 
in  such  list  or  why  any  ei'ror  or  omission  in  the  descrijition  of  such 
men  in  such  list  should  not  be  reformed  And  when  every  such  list 
shall  be  duly  corrected  at  such  sessions  or  adjournment  thereof  it  shall 
be  allowed  by  the  justices  present  or  two  of  them  who  shall  sign  the 
same  with  their  allowance  thereof  and  the  clerk  of  such  petty  sessions 
shall  receive  the  list  so  allowed  and  shall  before  the  seventh  day  of 
May  then  next  send  by  post  or  deliver  the  same  enclosed  and  secured 
under  seal  to  the  sherilf  of  the  bailiwick  or  liis  deputy  ajipomted  as 
aforesaid  within  which  the  court  town  of  the  jmy  district  for  which 
such  list  shall  have  been  so  prepared  and  made  out  shall  be  situate. 
Rate  boots  may  be  9.  Sucli  coustablcs  and  othcers  of  police  as  afoi'esaid  (for  their 

tions^asked""''  '^"'^^'  assistaucc  in  Completing  the  lists  pursuant  to  this  Act)  may  during  the 
6  Geo.  IV.  c.  50  s.  11.  moutli  of  February  in  every  year  put  to  any  person  all  such  questions 
iVTb  n7^*^  °  ^  ^^  they  may  think  projier  relating  to  the  said  lists  and  to  the  christian 
and  surname  place  of  abode  title  quality  profession  calling  or  business 
and  the  nature  of  the  qualification  of  any  man  and  shall  (upon  request 
made  by  them  or  any  of  them  at  any  reasonable  time  in  the  same  month 
to  any  person  having  the  custody  of  any  valuation  rate  or  assessment 
for  any  city  borough  town  or  other  place  within  the  jury  district) 
have  free  liberty  to  inspect  any  such  valuation  rate  or  assessment  and 
take  from  thence  the  names  of  such  men  qualified  to  serve  on  juries 
as  aforesaid  dwelling  within  such  jury  district  as  may  ajipear  to  them 
or  any  of  them  to  be  necessary  or  useful  and  every  court  of  petty 
sessions  and  every  justice  shall  upon  the  like  request  to  any  person 
having  the  custody  of  any  such  valuation  rate  or  assessment  have  the 
like  free  liberty  to  inspect  and  make  extracts  from  any  such  valuation 
rate  or  assessment  for  the  purpose  of  assisting  them  in  the  reformation 
and  completion  of  the  jury  lists  according  to  this  Act. 

Fonnatioii  of  Paiieh. 
Bheriir  to  provide  10.  The  sheriff  of  every  bailiwick  or  liis  deputy  appointed  as 

boxes  for  jury  cards,  aforesaid  shall  procure  and  keep  in  liis  office  for  every  court  town 
Avithin  such  bailiwick  four  substantial  boxes  of  a  circular  or  octagonal 
shape  with  fiat  ends  and  an  axle  on  each  of  such  ends  and  shall 
cause  the  same  boxes  respectively  to  be  jn-ovided  with  lids  and 
apertures  of  one  half  of  the  length  of  such  boxes  respectively  and 
equidistant  from  each  end  thereof  and  of  sufficient  width  to  admit 
the  hand  and  shall  cause  two  of  the  said  boxes  to  be  jiainted 
white  and  two  of  the  said  boxes  to  be  painted  black  and  on  one 
of  the  said  boxes  painted  white  shall  cause  to  be  legibly  painted 
in  black  letters  the  name  of  the  court  town  for  which  such  box 
shall  be  intended  with  the  words  "  Special  jurors  in  use"  and  on 
the  other  of  the  said  boxes  painted  white  shall  cause  to  be  legibly 
painted  iu  black  letters  the  name  of  the  same  court  town  with  the 

words 
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%yords  "  Special  jurors  iu  roservc"  and  on  ono  of  the  said  boxes  painted  3i  victobue  no.  sl 

black  shall  cause  to  be  loi!:ibly  ])aintcd  in  -white  letters  the  name  of  the  

same  court  town  with  the  words  "  Common  jurors  in  use"  and  on  the 
other  of  the  said  boxes  i)aiuted  black  shall  cause  to  be  legil)ly  painted  in 
white  letters  the  name  of  the  same  court  town  with  the  words  "Common 
"jurors  in  reserve"  and  such  sheriiT  or  his  deputy  a])poiuted  as 
aforesaid  shall  cause  all  the  said  l)oxes  to  be  jjlaced  horizontally  on 
strong  wooden  frames  so  as  that  the  same  can  be  easily  made  to 
revolve  on  their  said  axles  in  the  manner  and  for  the  ])urposes  here- 
inafter mentioned  and  such  sheritf  or  his  deputy  appointed  as  aforesaid 
shall  cause  such  boxes  to  be  at  all  times  securely  locked  and  shall 
keep  the  keys  thereof  in  safe  custody  so  that  no  person  may  have 
access  to  the  content  of  such  boxes  or  any  of  them  except  as 
hereinafter  proAided. 

11.  The  sheriff  or  his  deputy  appointed  as  aforesaid  shall  keep  Sheriff  to  make  out 
the  lists  so  sent  and  delivered  to  him  by  the  clei'ks  of  petty  sessions  ^"g^°jyj.  g^^  ^^ 
in  his  office  and  shall  take  from  some  one  of  such  lists  in  the  order  ii  vic.  No.  2o«8!  9  " 
in  which  they  stand   therein  the  names    of  all  men   who  shall  be  J'prf °'  747 
described   in  such  list  as   esquires   accountants  merchants    brokers 
engineers    architects    warehousemen    or    commission     agents     and 
shall    cause    the    names    of    all    such    men    together    with    their 
respective   places    of    abode    and   addition    to    be  fairly   and  truly  6  (Jeo.  rv.  c.  60  •.  si. 
copied  into   a   book   to   be  called   "  The  special   "jury  book"   and 
shall   in  like  manner   take  from   another   of  the   said  lists   in  the 
same  order  the  names  of  all  men  who  shall  be  described  therein  as 
last  aforesaid  and  shall  cause  the  names  of  all  such  men  together 
\A-ith  their  respective  places  of  abode  and  addition  to  be  fairly  and  truly 
copied  into  the  said  book  in  consecutive  order  next  and  immediately  after 
the  name  of  the  last  man  taken  from  the  said  preceding  list  and  so  on 
until  he  shall  have  taken  from  all  such  lists  as  aforesaid  the  names  of  . 

all  men  w-ho  shall  be  described  therein  respectively  as  last  aforesaid 
and  the  said  sheritf  or  his  dei)uty  appointed  as  aforesaid  shall  prefix 
to  such  book  the  name  of  the  court  towii  of  the  jury  district  for 
which  such  lists  shall  have  been  prepared  and  to  every  name 
in  such  book  its  proper  number  beginning  the  numbers  from  the 
first  name  and  continuing  them  in  a  regular  arithmetical  series 
down  to  the  last  name  and  shall  cause  the  said  several  numbers 
to  be  written  upon  distinct  pieces  of  parchment  being  all  as  nearly 
as  may  be  of  equal  size  and  shape  and  having  thereon  respectively 
the  name  of  the  said  court  town  and  the  word  "  special"  and  after 
all  the  said  numbers  shall  have  been  so  Avritten  shall  put  the 
same  together  by  themselves  in  the  said  box  with  the  name  of  the 
same  court  tovnx  and  the  Avords  "  Special  jurors  in  use"  painted 
thereon  and  shall  there  safely  keep  the  same  to  be  used  for  tlie  jiuri^ose 
hereinafter  mentioned  and  all  men  whose  names  are  so  copied  into 
such  book  shall  be  called  "special  jvu-ors"  and  shall  sen-e  on  all 
special  juries  under  this  Act  And  the  sheriff  or  his  deputy 
appointed  as  aforesaid  shall  in  like  manner  take  from  the  said 
lists  consecutively  as  aforesaid  the  names  of  all  men  who  shall 
be  described  therein  respectively  otherwise  than  as  last  aforesaid 
and   shall  cause  the  names  of  all   such  men  together  with  their 

respective 
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31  VicTOEiiE  No.  34.  respective  places  of  abode  and  addition  to  be  fairly  and  truly 
cojjied  into  a  book  to  be  called  the  "  Common  jury  book"  and  shall 
prefix  to  such  book  the  name  of  the  said  court  to^vn  and  to  every  name 
in  such  book  its  proper  number  beginning  the  numbers  from  the  first 
name  and  continuing  them  in  a  regular  arithmetical  series  down  to 
the  last  name  and  shall  cause  the  said  several  numbers  to  be  written 
upon  distinct  pieces  of  parchment  being  all  as  nearly  as  may  be  of 
equal  size  and  shajoe  and  having  thereon  respectively  the  name  of  the 
said  court  town  and  the  Avord  "common"  and  after  all  the 
said  numbers  shall  have  been  so  written  shall  put  them 
together  by  themselves  into  the  said  bos  with  the  name  of  the 
said  court  town  and  the  words  "  Common  jurors  in  use"  jiainted 
thereon  and  shall  there  safely  keep  the  same  to  be  used  for  the 
purpose  hereinafter  mentioned  and  all  men  whose  names  are  so  copied 
into  such  last-mentioned  book  shall  be  called  "  common  jurors"  and 
shall  serve  on  all  common  juries  under  this  Act  and  every  sheriff 
or  his  deputy  apjiointed  as  aforesaid  on  quitting  his  ofl&ce  shall  deliver 
the  same  to  the  succeeding  sheriflp  or  his  deputy  appointed  as  aforesaid 
and  every  jury  book  shall  be  so  pro"vided  and  prepared  before  the  first 
day  of  June  after  such  lists  shall  have  been  sent  or  delivered  to  the 
sherifiP  as  aforesaid  and  shall  be  brought  into  use  on  that  day  and 
be  used  for  one  year  then  next  following  Provided  always  that  if 
there  shall  at  any  time  be  more  than  one  court  town  in  the  same 
bailiwick  the  sheriff  or  his  deputy  appointed  as  aforesaid  shall  keep 
the  lists  of  men  qualified  and  liable  to  serve  as  aforesaid  within  one 
jury  district  separate  and  apart  from  the  list  of  men  qualified  and  liable 
to  serve  as  aforesaid  within  any  other  jury  disti-ict  and  in  that  case 
shall  by  the  means  and  in  the  manner  aforesaid  cause  to  be  made 
separate  jury  books  for  every  svich  jury  district  and  the  enactments 
herein  contained  with  respect  to  the  numbers  parchments  books  and 
boxes  aforesaid  respectively  shall  be  observed  and  obeyed  with  respect 
to  the  jvuy  books  of  every  such  district  and  shall  be  applicable  thereto. 
12.  In  case  any  assizes  or  any  circuit  court  or  court  of  general 
sessions  of  the  peace  shall  hereafter  be  lawfully  directed  or  appointed 
to  be  holden  at  any  town  other  than  those  at  which  the  same  are  now 
holden  the  clerk  of  petty  sessions  at  such  court  town  and  the  clerk  of 
petty  sessions  at  every  other  town  or  place  within  the  jury  district  of 
such  court  town  and  all  justices  constables  officers  of  police 
sheriff  or  his  deputy  appointed  as  aforesaid  shall  within  such  time  as 
the  Governor  in  Council  shall  order  for  that  occasion  only  do  and 
perform  all  such  acts  matters  and  things  in  and  towards  preparing 
collecting  allowing  sending  and  delivering  the  lists  of  men  qualified 
and  liable  to  serve  as  aforesaid  and  making  out  the  jury  books  for 
every  such  jury  district  as  are  hereinbefore  required  to  be  ordinarily 
done  at  a  different  time  or  period  and  all  such  last-mentioned  jury 
books  shall  be  brought  into  use  and  the  persons  whose  names  shall  be 
therein  set  down  shall  be  liable  to  serve  immediately  after  the  same 
shall  have  been  made  out  by  the  sheriff  or  his  deputy  apj)ointed  as 
aforesaid  and  the  said  last-mentioned  books  shall  be  used  until  new 
books  shall  have  been  prepared  under  the  provisions  hereinbefore 
contained. 

Precepts. 


Jury  list  for  new 
"  court  towns." 
11  Vic.  No.  20  8.  11 
1  Pring  748. 
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Precepts.  sivictohi*  No.si. 

13.  The   several    writs    of    reiiire  facias  juratores  dislritinas , 

177  .,  11  .  Jury    process  in 

jtirulores  ana  habeas  corpora  j it nttor am  and  the  entry  jitrala  ponitur  eoaerai. 

ill  respectn  shall  not  bo  noeossary  or  used  but  it  shall  be  lawful  for  ^^^q]^  ^"^'  '"  '^ 

the  Supreme  Court  or  a  judge  thereof  or  of  a  eircuit  court  as  tlie  case  is  &.  le  Vic.  c.  76 

may  be  to  issue  a  writ  rule  side  bar  rule  order  or  jury  precept  in  \^^{r,  vic  c  7C 

that  behalf  and  such  precept  may  bo  in  the  form  contained  in  the  s.  105. 

fourth  schedule  to  this  Act  or  to  the  like  elfect  and  every  such  writ  f-'"t"iVvkf'c"''76 

rule  order  or  precept  shall  be  delivered  l)y  the  registrar  or  associate  or  s.^ios. 

judge's  clerk  to  the  shcriif  or  other  person  to  whom  the  same  is  J,^, ,^'3  ^'°' ^'^ "' ^^ 

directed  a  suflicient  number  of  days  before  the  same  is  returnable  1  Pring  748. 

and  in  case  common  jurors  are  thereby  required  shall  require  the 

sheriff  or  his  deputy  appointed  as  aforesaid  to  summon  not  less  than 

thirty-six  men  and  in  case  special  jurors  are  thereby  required  shall 

command  the  sheriff  or  his  deputy  appointed  as  aforesaid  to  summon 

not  less  than  four  times  the  number  of  men  to  be  empanelled. 

11.  Provided  always  that  the  Supreme  Court  and  all  circuit  Supreme  Courts 
courts  courts  of  assize  nisi  prius  oyer  and  terminer  and  gaol  clelivery  ^°"  j^^p^f^  "*„*l"„*of 
and  courts  of  general  sessions  of  the  peace  and  district  courts  shall  lite  courta  in  Eng- 
respectively    have    and    exercise    the    same    power    and    authority  i^vic.  No.  20  s.  19. 
as    they    or    the  like    courts   in    England   have   heretofore  had    or  1  Pnng  7oO. 
exercised   in   making   any  award   or   order   orally  or   otherwise  for 
the  return  of  a  jury  for  the  trial  of  any  issue  before  any  of  such 
courts  respectively  or  for  the  amending  or  enlarging  any  such  panel 
as  hereinafter  mentioned  and  the  return  to  every  such  award  or  order 
shall  be  made  in  the  manner  heretofore  used  and  accustomed  in  such 
courts  respectively  in  England  save  and  except  that  the  jurors  so 
returned  shall  be  qualified  according  to  this  Act. 

15.  Upon  receipt  of  any  such  writ  ride  order  or  jury  precept  the  Selection  of  jurors  to 
sheriff  or  his  deputy  appointed  as  aforesaid  shall  by  some  notice  affixed  jj  y^^'^o^th  9. 14. 
in  legible  characters  in  some  public  and  conspicuous  part  of  tlic  office  1  Pring7w. 
of  such  sheriff  appoint  some  future  day  and  some  hour  on  that  day 
not  earlier  than  eleven  o'clock  in  the  forenoon  nor  later  than  three 
o'clock  in  the  afternoon  at  which  he  or  his  deputy  Avill  in  such  office 
proceed  to  draw  tlie  names  of  persons  to  be  summoned  to  serve  as  jurors 
at  the  court  for  which  such  precept  shall  have  been  issued  and  the  said 
sheriff  or  his  deputy  appointed  as  aforesaid  at  the  time  so  named  and 
in  liis  said  office  and  in  the  presence  of  all  persons  who  may  choose  to 
attend  shall  in  case  special  jurors  are  to  be  summoned  cause  that  one  of 
the  said  boxes  for  the  projier  jury  district  on  which  the  words  "Special 
jurors  in  iise"  are  painted  to  revolve  on  its  axle  for  the  space  of  one 
minute  at  the  least  and  immediately  after  the  exi)iration  of  that  time 
shall  draw  out  of  the  said  1)0X  as  many  of  the  said  parchments  as  are 
equal  to  the  number  of  jurors  intended  to  be  summoned  oiie  after 
another  and  shall  as  each  parchment  is  drawn  rel'cr  to  the 
corresponding  number  in  the  S[)eeial  jury  book  of  the  then  current 
year  and  read  aloud  the  name  designated  by  such  number  and  then 
and  there  Avrite  the  said  number  and  also  such  name  with  the  place 
of  abode  and  addition  on  a  panel  to  be  signed  by  him  and  scaled  with 
his  seal  of  office  and  after  having  so  written  the  same  on  such  panel 
shall  keep  the  said  parchments  which  shall  have  been  so  drawn  out  as 

aforesaid 
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31  VicTOHLi:  No.  34.  aforesaid  imtil  after  the  said  precept  is  returnable  and  if  any  juror 
—  whose  name  may  he  on  the  said  panel  does  not  attend  in  pursuance 

of  the  summons  hereinafter  mentioned  shall  at  once  return  the  said 
parchment  hearing  the  number  by  which  the  name  of  such  juror 
is  designated  as  aforesaid  to  the  said  box  and  shall  put  the  residue  of 
the  said  parchments  or  (if  all  such  jurors  shall  attend  as  aforesaid) 
the  whole  of  tlie  said  parchments  into  that  one  of  the  said  boxes  for 
6 Geo.  lY.  c.  50  b3. the  sauic  district  on  which  the  words  "Special  jurors  in  reserve"  are 
40  and  42.  painted  there  to  remain  until  the  remainder  of  the  said  parchments 

shall  have  been  draAvn  out  of  the  first-mentioned  box  in  the  manner 
aforesaid  and  then  to  be  returned  to  such  box  for  the  jiurpose  of  being 
again  resorted  to  according  to  the  mode  of  proceeding  hereinbefore 
described  And  if  in  any  case  it  shall  so  haj)pen  that  the  whole 
number  of  jurors  cannot  be  obtained  from  the  special  jury  book  in 
such  case  such  a  number  of  names  from  the  com.mon  jury  book  for 
the  same  district  of  the  then  current  year  in  addition  to  those  already 
taken  from  the  said  special  jury  book  as  shall  be  required  to  make 
up  the  proper  number  shall  be  taken  in  the  same  manner  as  is  here- 
inbefore described  with  respect  to  special  juries  and  the  said  last- 
mentioned  names  shall  in  such  case  be  equally  deemed  and  taken  to 
be  those  of  special  jurors  And  in  ease  common  jurors  are  to  be 
summoned  the  same  form  and  mode  of  proceeding  mutatis  mtitmiclis 
shall  be  observed  as  in  case  of  a  special  jury  Provided  always  that  if 
there  shall  be  no  jury  book  in  existence  for  the  current  year  it  shall 
be  lawful  to  take  the  names  of  jurors  from  the  jury  book  for  the 
preceding  year  in  the  manner  aforesaid  and  the  jurors  contained  in 
the  said  panel  shall  be  the  jurors  as  the  case  may  be  to  try  all  issues 
and  inquire  of  all  damages  at  the  court  to  which  they  shall  be 
summoned  and  all  such  proceedings  may  be  had  and  taken  before 
such  jiiries  in  like  manner  and  with  the  like  consequences  in  all 
respects  as  before  any  jury  summoned  in  pursuance  of  any  writ  or 
precept  before  the  coming  into  operation  of  this  Act  and  it  shall  not 
be  necessary  for  the  jury  on  any  ti-ial  or  inquiry  to  assess  any  costs  or 
damages  by  way  of  costs  nor  shall  any  entry  of  such  assessment  be 
hereafter  made  on  the  record. 
Panel  to  be  kept  in  16.  A  copy  of  the  Said  panel  shall  three  days  before  the  said 

e^Geo.^iv;  c.°^'^s!  19.  pi*ecept  is  returnable  be  delivered  or  caused  to  be  delivered  by  the 
sheriff  or  his  deputy  appointed  as  aforesaid  to  the  clerk  of  petty 
sessions  at  tlie  court  town  who  shall  during  such  three  days  keep 
the  same  in  his  office  for  inspection  and  a  cojiy  of  such  panel  shall 
be  delivered  by  the  sheriff  or  his  deputy  appointed  as  aforesaid  or  by 
the  said  clerk  to  any  person  requiring  the  same  on  payment  if  such 
panel  shall  contain  the  names  of  not  more  than  sixteen  men  of  one 
shilling  or  if  such  panel  shall  contain  the  names  of  more  than  that 
number  of  men  of  two  shillings. 

View  and  Inspection. 
Mode  of  obtaining  17.  A  Writ  of  vicw  shall  iiot  be  necessary  or  used  but  in  any 

is^&'iGVic  c  76    ^''^^  either  civil  or  criminal  or  on  any  penal  statute  depending  in  any 
».  111.  court  whether  the  view  is  to  be  had  by  a  common  or  special  jury 

ipring762^*'°'^°'  ^^  shall  be  sufficient  to  obtain  a  rule  or  order  of  such  court  directing 

a 
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a  view  to  be  had  and  the  sheriff  or  his  deputy  appointed'as  aforesaid  sivictobi*  no.34. 
upon  request  shall  deliver  to  cither  party  the  names  of  the  viewers.  

18.  The  rule  or  order  shall  eontain  the  usual  terms  and  order  Viewers  how  ap- 
the  sherifT  or  his  deputy  appointed  as  aforesaid  to  have  certain  of  the  e°;TO"iv. c.  53  9. 23. 
jiu'ors  named  in  such  nxle  ov  order  or  in  the  panel  thereto   annexed  n  Vic.  xo.  20b.  so. 
not  less  in  number  than  one-half  of  the  number  of  jurors  who  are  to  Js^^' i| ^^c.  c.  76 
try  the  case  (who  shall  be  consented  to  by  the  parties  or  if  they  «•  n*- 
cannot  agi'ce  shall  be  nominated  by  the  sheriff  or  his  deputy  appointed 

as  aforesaid)  -who  shall  then  and  there  have  the  place  in  question  (the 
view  of  Avhieh  place  may  be  proper  and  necessary  in  order  to  their  better 
understanding  the  evidence  that  may  be  given  on  such  trial)  shown  to 
them  by  two  jiersons  in  the  said  rule  or  order  named  to  be  appointed 
by  the  court  The  proceedings  upon  such  rule  or  order  shall  be 
the  same  as  the  proceedings  heretofore  had  in  England  under  a  writ  of 
view  or  as  near  thereto  as  may  be  and  the  sheriff  his  deputy  or  other 
minister  who  is  to  execvite  any  such  rule  or  order  by  a  special 
return  on  the  same  shall  certify  that  the  view  hath  been  had 
according  to  the  command  of  the  same  and  shall  certify  the 
names  of  the  viewers  and  upon  the  day  and  at  the  place  named  in  „  „  ._. 
the  jury  precept  for  the  appearance  of  the  jurors  thereby  required  to 
be  summoned  shall  deliver  the  said  I'ule  or  order  with  the  said 
indorsement  thereon  to  the  proper  oitieer  of  the  court  for  the  purpose 
of  such  viewers  or  inspectors  being  called  as  jurymen  on  the  trial  or 
inquiry. 

19.  In  any  case  wherein  a  rule  or  order  for  a  view  or  viewers  to  be  on  the 
inspection  shall  have  been  obtained  it  shall  be  law-ful  for  the  jvidgej"^'-  jy  ^  533  22 
before  whom  the  trial  or  inquiry  is  to  be  had  and  he  is  here%  see  Evidence  ah  of 
required    on     the   ajoplication   of   the    party    obtaining    such    rule  ^^^^  '•  '^^■ 

or  order  to  appoint  such  trial  or  inquiry  to  take  place  during 
the  attendance  and  service  of  the  jurors  named  in  the  panel 
in  which  the  viewers  or  inspectors  are  included  and  where  a  view 
or  inspection  shall  have  been  had  in  any  case  those  men  who 
shall  have  had  the  same  or  such  of  them  (if  any)  as  shall  appear 
iipon  such  trial  or  inquiry  shall  be  first  sAvorn  and  so  many  only  shall 
be  added  to  them  as  shall  after  all  defaulters  and  challenges  alloAved  6  Geo.  iv.c.  50 e.  at. 
make  up  a  full  jury  and  in  every  trial  or  inquiry  the  court  or  judge 
may  order  such  inspection  as  aforesaid  by  the  jury  even  after  the 
evidence  on  one  or  both  sides  has  been  closed  if  in  their  or  his  opinion 
such  a  course  be  necessary  for  the  attainment  of  justice. 

Formation  of  Juries. 

20.  TVhen   the   said    numbers    and    such   names   with   their  sheriff  to  summon 
respective  places  of  abode  and  addition  shall  have  been  written  on  J.''^j'^'"^!^/ ^  50^25. 
such  panel  as  aforesaid  the  sheriff  or  his  deputy  appointed  as  aforesaid  11  vic  No.  20  9. 15. 
shall  forthwith  issixe  a  summons  in  the  form  contained   in  the  fifth  ^  ^'""s'^*'*- 
schedule  to  this  Act  to  every  jxu'or  Avliose  name  shall  be  on  the  said 

panel  and  the  said  summons  shall  be  delivered  to  everysuch  juror  or 
shall  be  left  at  his  usual  or  last  known  place  of  abode  at  least  six  clear 
days  before  tlu;  attendance  of  such  juror  is  required. 

21.  Upon  the  day  and  at  the  place  named  in  every  such  writ  sheriff  to  return  pre- 
rule  order  or  jury  precept  for  the  appearance    of  the  jurors   thereby  ^^{^';"'i ?»"«'"'"' 
required  to   be   simimoned  the  sheriff  or  his  deputy   appointed  as 

aforesaid 
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3iVicioBi^  No.  34..  aforesaid  shall  iu  open  court  deliver  or  cause  to  be  delivered  tlie  said 

«Geo  iv^^sos  26  ^^'^*'  ^"^^^"  Order  or  jury  precej^t  to  the  proper  officer  of  such  court  and 

11  Vic.  No.  20sVi6.  shall  annex  to  the  said  writ  rule  order  or  precept  the  said  joanel  and 

1  Pnng  7-19.  shall  also  then  and  there  furnish  to  the  same  officer  the  names  of  the 

said  jurors  with  their  respective  places  of  abode  and  addition  written 

on  separate  pieces  of  card  being  all  as  nearly  as  may  be  of  equal  size 

and  shape  and  such  officer  shall  thereuj^on  in  open  court  put  tlie  said 

pieces  of  card  together  in  a  box  to  be  provided  for  that  purpose  and 

shall  there  keep  the  same  to  be  used  as  hereinafter  mentioned. 

Mode  of  balloting  for  22.  Whcu  ally  issuc  joiucd  ou  any  indictment  or  in  any  civil 

jury  at  trials  and    actiou  suit  or  proceeding  shall  be  brought  on  to  be  tried  in  any  court 

6"Geo."iv.  c.  508.2(5.  the  propcr  officer  thereof  shall  in  open  court  draw  out  of  the  said  box 

^^■J"",,  ??■  ^^  ^'  "^'  ^^^^^'  ^^'  twelve  (as  the  case  may  be)  of  the  said  cards  one  after  another 

4  vie"  Na  28  s.  4.     and  if  any  of  the  men  whose  names  shall  be  so  drawn  shall  not  appear 

1  Pringvas.  or  shall  be  challenged  then  such  further  number  until  the  number  of 

jurors  or  assessors  to  be  sworn  be  draAvn  who  shall  appear  and  after 

all  just  causes  of  challenge  allowed  shall  remain  as  fair  and  iudiiferent 

and  the  four  or  twelve  men    (as  the  case  may  be)    so  first  drawn  and 

ajopearing  and  ajiproved  as  indifferent  shall  be  the  jury  to  try  the  said 

issue  and  their  names  shall  be  kept  apart  by  themselves  until  such 

jury  shall  have  given  in  their  verdict  and  the  same  shall  have  been 

recorded  or  until  such  jury  shall  by  consent  of  the  parties  or  by  leave 

of  the  court  be  discharged  and  then  the  same  names  shall  be  returned 

to  the  box  there  to  be  kept  with  the    other  names  remaining  at  that 

time  undrawn  and  so  totics  quoiles  as  long  as  any  issue  remains  to  be 

tried     Provided  always  that  if  any  such  issue  shall  be  brought  on  to 

be  tried  before  the  jury  in  any  other  issue  shall  have  brought  in  their 

verdict  or  been  discharged  it  shall  be  lawful  for  the  court  to  order 

four  or  twelve   (as  the  ease  may  be)  of  the  residue  of  the  said  cards 

not  containing  the  names  of  any  of  the  jurors  who  shall  not  have  so 

brought  in  their  verdict   or   been  discharged  to  be  drawn   in  such 

manner  as  is  aforesaid  for  the  trial  of  the  issue  which  shall  be  so 

brought  on  to  be  tried     Provided  also  that  where  no  objection  shall 

be  made  on  behalf  of  the  Queen  or  any  other  iJarty  it  shall  be  lawful 

for  the  court  to  try  any  issue  Avith  the  same  jury  that  shall  have 

previously  tried  or  been   drawn  to  try  any  other  issue  without  their 

names  being  returned  to  the  box  and  redra^ai  or  to  order  the  names 

of  any  men  on  such  jviry  whom  both  parties  may  consent  to  withdraw 

or  who  may  be  justly  challenged  or  excused  by  the  court  to   be  set 

aside  and  other  names  to  be  dra^vn  from  the  box  and  to  try  the  issue 

with  the   residue  of   such  original  jury  and  with  such  men  whose 

names  shall  be  so  drawn  and  who  sliall  ajipear  and  be  approved  as 

indifferent  and  so  hiies  quoties  as  long  as  any  issue  remains  to  be 

tried  and  the  same  form  and  manner  of  jiroceeding  shall  and  may  be 

observed  and  adopted  in  every  inquiry  of  damages  in  civil  matters. 

This  Act  to  apply  to  23.  Where  any  Avrit  rule  order  or  jury  precept  or  any  award  or 

elisors   83   well    as  order  for  returning  a  jury  for  the  trial  of  any  issues  or  the  inquiry  of 

any  damages  shall  I)e  directed  to  any  elisor  or  other  minister  he  shall 

have  free  access  to  the  jury  books  and  parchments  aforesaid  and  shall 

execute  and  obey  the  said  precept  award  or  order  in  the  same  manner 

as  the  sheriff  or  his  deputy  appointed  as  aforesaid  is  by   this   Act 

required 
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required,  to  execute  and  oliey  the  same  and  shall  do  and  perform  all  31  victobi*  No.  34. 
such  other  acts  and  duties  in  reference  thereto  and  he  suhject  and  liahlc  — 

to  the  same  penalties  forleitiu-es  and  proceeding's  as  any  shcritF  in  the 
like  case  offending-  is  sulyect  and  liahle  to  hv  virtue  of  this  Act. 

21.  The  trial  of  every  issue  joined  upon  any  indictment  shall  Criminal  isisucs  to  be 
except  as  hereinafter  mentioned  he  had  hy  a  jury  of  twelve  men  taken  ini'ibj- common  jury 
from  the  common  jury  hook  of  the  jury  district  in  which  such  trial  issues  by  special  Jn^ 
shall  he  had  and  the  trial  of  issues  and  the  inquiry  of  damages  in  all°'i  !!".'"■•,    „„    ,., 

o  ll\ic   rfo  20  fl   17 

civil  actions  suits  or  proceedings  in  the  Supreme  Court  or  in  any  1  p,ing  749." 
cu'cuit  court    shall   where  a  jury  is  required  except  as  hereinafter  jy.'*'- ^'°- 20  «•  20. 
mentioned  he  had  hy  a  jury  of  four  men  taken  from  the  special  jury      ""^ 
book  of  the  same  district. 

25.  When  any  person  is  indicted  for  high  treason  or  misprison  u^t  of  jurors  to  ba 
of  treason  in  any  court  whatsoever  a  list  of  the  petit  jury  with  the '^'j}.jj^'-j''j^^["j^^^ 
christian  and  surname  written  at  full  length  and  Avith  the  true  place  irea.son. 

of  abode  title  quality  profession  calling  or  business  of  every  svich  ^  '^""''  ''•  ^^  '•  ^^■ 
juror  shall  he  given  to  the  party  so  indicted  ten  days  before  the 
arraignment  and  in  the  presence  of  two  or  more  credible  witnesses. 

26.  Upon  all  inquests  to  be  taken  before  the  Supreme  Court  or  Special  jury  in  cnmi- 
at  any  assizes  or  before  any  circuit  or  district  court  or  court  of  general  V',''-,^""''\-    oa    10 

*  *■  ^  11  » ic.  ^o.  20  s.  18. 

sessions  of  the  peace  wherein  the  Queen  is  a  party  howsoever  it  be  it  shall  1  Pring  750. 
be  lawful  for  the  Supreme  Court  on  application  to  be  made  to  such 
court  on  behalf  of  Her  Majesty  or  by  or  on  behalf  of  any  defendant  or 
person  accused  of  any  indictable  ofi'ence  whether  any  indictment  shall 
have  been  found  or  not  to  order  that  the  trial  of  any  issues  joined 
upon  any  indictment  which  has  been  or  shall  be  found  against  the 
person  to  be  named  in  such  order  at  the  said  court  or  at  any  assizes 
or  other  court  hereinbefore  mentioned  shall  be  tried  by  a  sjjecial  jury 
of  twelve  men  and  in  that  case  the  jiroper  officer  shall  issue  a  jury 
precept  accordingly  Provided  that  any  defendant  or  other  person 
accused  shall  serve  a  notice  of  such  application  upon  the  Attorney- 
General  or  other  prosecutor  at  least  four  clear  days  before  the  time  of 
his  making  the  same. 

27.  Notwithstanding  anything  hereinbefore  contained  the  party  S)>cciai  juries  of 
giving  notice  of  trial  or  inquiry  in  any  case  may  procurt?  such  trial  or  j*j[''y|^ "^,^"2[,''g'^'2'j; 
inquiry  to  be  had  by  a  special  jury  of  twelve  men  upon  entering  the  1  Pring 756. 
same  for  trial  or  inquiry  by  such  jury  and  the  other  party  may  also 

procure  the  trial  or  inquiry  to  be  had  by  such  jury  vipon  giving  notice 

to  the  opposite  party   of  his  intention  that  it  shall  be  so  had  within 

one  day  next  after  notice  of  trial  or  inquiry  and  upon  paying  to  the  i5&i6Vic.  c.  76. 

proper  officer  of  the  court  the  sum  of  ten  pounds  for  fees  to  jurors  '■  ^^''^ 

and  in  that  case  the  cause  shall  be  entered  or  if  already  entered  shall 

be  transferred  for  trial  or  inquiry  accordingly     Provided   that  the 

court  or  judge  may  at  any  time  order  that  the  trial  or  inquiry  shall  be 

had  by  a  special  jury  of  twelve  men  upon  such  terms  as  they  or  he 

shall  think  fit. 

28.  The   party  who  shall  pi'ocure  any  trial  or  inquiry  to  be  costs  of  special  juries 
had  by   a   special  jury   of  twelve   men   shall   pay  all  the  expenses  °f  \"^'".;,  20  s  3.3 
occasioned  by  the  trial  or  inquiry  by  the  same  and  shall  not  have  any  1  rring*753. 
farther  or  other  allowance  ibr  the  same  upon  taxation  of  costs  than 

such  party  would  be  entitled   to  in  case  the  trial    or  inquiry  hadeoeo.iv.csos.  34. 

been 
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31  VicTOKii  No. 34.  been  had  by  a  jury  of  four  men  as  bereinbefore  directed  unless  the 

ji^idge  before  Avhom  the  trial  or  inquiry  comes  on  to  be  bad  shall 

immediately  after  the  verdict  or  nonsuit  certify  under  his  hand  iipon 

the  l)ack  of  the  record  that  the  same  cause  was  projjer  for  a  special 

jury  of  twelve  men. 

Remedy  for  delay  by  29.  Where  the  defendant  in  any  case  except  replevin  or  the 

speciaijury.  plaintiflT  or  defendant  in  replevin  not  being  the  party  who  shall  have 

served  notice  of  trial  procures  the  cause  to  be  entered  for  trial  or 

15  &  16  Vic.  c.  76    inquiry  by  a  special  jury  of  twelve  men  the  court  or  a  judge  if  satisfied 

"'  -^^^^  that  such  entry  is  procured  for  the  j^urpose  of  delay  may  order  that 

the  trial  or  inquiry  be  bad  by  a  special  jury  of  four  men  or  make 

such  other  order  as  to  the  trial  or  inquiry  as  such  court  or  judge 

shall  tliink  fit. 

Discharge  of  Jiirtj. 

Discharge  of  jui-y.  30.  Where   in   any   case   not   being   a   criminal  case   a  jury 

11  Vie.  Na  20  s.  29.  shall  liave   remained    six  or  more   hours  in   deliberation   and  shall 

""^    "■  not  agree   as   to  the   verdict  to  be  given   the  jurors   of  such  jury 

may   be    discharged    by    the    court  from    giving    any   verdict    and 

such    proceedings    may   thereupon    be    taken   anew    as  if  no   trial 

or  inquiry    bad    been    commenced    before   the    jury    so    discharged 

Provided    always   that  (if  at   the  time  of  such  discharge  the  court 

thinks  fit  so  to  order)  another  trial  or  inquiry  may  forthwith  or  at 

some  other  time  during  the  same   sittings  or  assizes  be  commenced 

and  proceeded  with  as  if  such   first-mentioned   trial  or  inquiry  had 

not  been   commenced. 

Challenges. 

Challenge  for  want  of  31.  If  auy  man  shall  be  returned  as  a  juror  for  the  trial  of  any 

qualification  exemp-  issuc  civil  or  Criminal  or  the  inquiry  of  damages  in  any  court  who 

e'oeo.  IV.  c.  50  s.  27.  shall  not  be  qualified  according  to  this  Act  the  want  of  such  qualifica- 

11  Vie.  No.  20  s.  24.  tloii  sliall  bc  good  cause  of  challenge  and  he  shall  be  discharged  upon 

"^'"^ '    ■  such  challenge  if  the  court  shall  he  satisfied  of  the  fact  and  if  any 

man  returned  as  a  juror  for  the  trial  of  any  such  issue  or  the  inqxiiry 

of  any  such  damages  shall  bo  qualified  in  other  respects  according  to 

this  Act  the  want  of  freehold  shall   not  on  such  trial  or  inquiry  be 

accepted  as  good  cause  of  challenge  either  by  the  Crown  or  by  the 

6  Geo.  IV.  c.  50  s.  48.  P^n'ty  nor  as  cause  for  discharging  the  man  so  returned  upon  his  own 

application    but   no  justice    of    the    jieace    shall   be    summoned  or 

emiDanelled    as    a  juror   to    serve   on    any   common  jury    and   no 

challenge  shall  be  taken  to  any  such  panel  as  aforesaid  for  Avant  of  a 

6  Geo.  IV.  c.  50  s.  28.  Knight's  being  returned   in  such  panel  nor  any  array   quashed  by 

reason  of  any   such  challenge  as  last  aforesaid  any  law  custom  or 

usage  to  the  contrary  notwithstanding. 

Either  party  may  32.  Wlicrc  a  full  jury  sliall  iiot  appear  before  any  court  or 

pray  a  tales.  whei'e  after  such  appearance  bv  challen"'e  of  any  of  the  parties  the 

fi  Geo.  IV.  c.  .TOs.  37.  •  i.     •       Ti     1        J.  •  I   ^  {•        ^    e      M-      e   •  ^ 

11  Vie.  No.  20  s.  23.  mqucst  IS  likcly  to  remain  untaken  lor  default  of  jurors  every  such 
1  Pring  751.  coui't  upou  rcqucst  made  for  the  Queen  by  any  one  thereto  authorised 

or  assigned  by  the  court  or  on  request  made  by  either  party  or  their 
respective  attorneys  in  any  action  or  suit  whether  popular  or  private 
shall  command  the  sheriff  or  his  deputy  appointed  as  aforesaid  to  name 
and  appoint  as  often  as  need  shall  require  so  many  of  such  other  able 
men  of  the  jury  district  then  present  as  shall  make  up  a  full  jury 

and 
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and  the  sheviiT  or  liis  doputy  apjioiutod  as  aforesaid  shall  at  such  31  Victobh  No.ai. 

command  of  the  court  return  such  men  duly  qualified  as  shall  be  — 

present  or  can  be  found  to  serve  on  such  jury  and  shall  add  and  annex 

their  names  to  the  said  panel  and  the  Queen  by  any  one  so  authoris(>d 

or  assigned  as  aforesaid  and  all  and  every  the  parties  aforesaid  shall 

and  may  in  each  of  the  cases  aforesaid  have  their  respective  challcni>;es 

to  the  jurors  so  added  and  annexed  and  the  court  sliall  proceed  whh 

those  jurors  who  were  before  empanelled  together  Avitli  the  talesmen 

so   newly   added   and  annexed  as   if  all   the  said  jurors   had  been 

returned  upon  the  jury  precept  awarded. 

33.  In  all  inquests  to  be  taken  before  any  court  wherein  the  Crown  inquests  not 
Queen  is  a  party  howsoever  it  be  notwithstanding  it  l)e  alleged  by  them  rea9on''of  chlii'c'ii"(;ci[ 
that  sue  for  the  Queen  that  the  jurors  of  those  inquests  or  some  of  cgoo.  iv.  c.  509. 29. 
them  be  not  inditferent  for  the  Queen  yet  such  inquests  shall  not  iVring 75^^ "'  ^*' 
remain  imtaken  for  that  cause  but  if  they  that  sue  for  the  Queen  will 

challenge  any  of  those  jurors  they  shall  assign  of  their  challenge  a 
cause  certain  and  the  truth  of  the  same  challenge  shall  Ije  inquired 
of  according  to  the  custom  of  the  covirt  and  it  shall  l)e  proceeded  to 
the  taking  of  the  same  inquisitions  as  it  shall  be  found  if  the  challenges 
be  true  or  not  after  the  discretion  of  the  court. 

34.  In  all  civil  inquests   to  be   taken  before   any   court   the  Peremptory  ehai- 
plaintiflF  and  defendant   respectively  shall  be  admitted  to  ehallenge  g^o^^o^'iv.  c.  sos.  29. 
peremptorily  to  the  number  of  one-half  of  the  jury  and  every  person  n '^'c.  No.  20  s.  21. 
arraigned  for  any  treascm  shall  be  admitted  to  challenge  peremptorily      ""^ 

to  the  number  of  twenty-three  and   every  person   arraigned  for  any 

capital   felony   shall   be  admitted  to  challenge    peremptorily  to  the 

number   of    eighteen   and    every    person    arraigned    for    any   other 

felony  or  piracy  or  for  misdemeanor  sliall  1)e  admitted  to  challenge 

jjeremptorily  to  the  numljcr    of  twelve  and   if  any  person  indicted 

shall     challenge    jieremptorily    a    greater    number     of    the     men 

returned    to    be    of    the    jury    than    such    person    is    allowed   by 

law    so  to  challenge  in  any  of  the   said    cases    every    peremptory 

challenge  above   the    numbers  aforesaid  respectively   shall  be    void 

and  the  trial    or  inquiry   shall    proceed    as   if    no    such    challenge 

had   been   made        Provided   always  that  where   there    are    several 

defendants    in    any    civil    inquest   Avho    have   not    pleaded   by   the 

same  attorney  and   where   several  persons   charged  Avitli   the   same 

offence    shall    be    put    upon    trial    together    and   sucli   defendants 

or  persons  shall  not  consent  to  join  in  their  challenges    the  proper 

officer  of   the  court  shall  in  every    such   case    draw  out  of  the  said  6  Geo.  iv.  c.  50  s.  so. 

box   a   sufficient  number  of   such  cards  to  permit  such  of   several 

defendants  as  shall  not  have  pleaded  by  the  same  attorney  or  as  shall 

not  have  pleaded  at  all  and  each  of  such  persons  to  exercise  his  right 

of  peremptory  challenge  to  the  numbers  aforesaid  respectively  as  and 

for  each  of  such  several  defendants  or  persons. 

35.  On  the  prayer  of  any  alien  indicted  for  any  felony  piracy  or  .lury  rf«  medietaia 
misdemeanor  tlie  sheriff  or  his  deputy  apjiointed  as  aforesaid  shall  by  '.'.'^"ll^'wi  c  13  b  2 
command  of  the  court  return  for  one-half  of  the  jury  a  competent  6  Geo!  iv.  0.50 6.47! 
number  of  aliens  if  so  many  there  be  in  the  town  or  place  where  the 

trial  is  had  and  if  not  then  so  many  aliens  as  shall  be  found  in  the 
same  towa  or  place  if  any  and  no  such  alien  jiu'or  shall  be  liabh;  to  be 

challenged 
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31  VictoemNo.  34.  clialleugecl  for  want  of  freeliold  or  of  any  other  qualification  required 
by  this  Act  but  every  such  alien  may  be  challenged  for  any  other 
cause  in  like  manner  as  if  he  were  qualified  by  this  Act. 

JPenalties. 
Attendance  and  Ua-  36.  The  propcr  officcr  of  the  court  on  delivery  to  him  of  such 

biiity  of  jurors.         iiaucl  as  aforcsaid  shall  in  open  court  call  aloud  the  names  of  the 

6  Geo.  IV^.  c.  50  s.  54.  .  i  -t  a.  l^^  i    -t  i-i 

11  Vic.  No.  20  s.  39.  jurors  on  such  panel  one  after  another  and  ii  any  man  having  been 

I  Pring  755.  duly  sumnioued  to  attend  on  any  kind  of  jiuy  in  the  Supreme  Court 

or  any  court  of  assize  nisi  2:»'ius  oyer  and  terminer  or  gaol  delivery  or 
court  of  general  sessions  of  the  peace  or  circuit  court  shall  not  attend 
in  pursuance  of  such  summons  or  being  thrice  called  shall  not  answer 
to  his  name  or  if  any  such  man  or  any  talesman  after  being  called 
shall  be  jn-esent  but  not  ajipear  or  after  his  appearance  shall  wilfully 
withdraw  himself  from  the  presence  of  the  coiu-t  the  court  shall  set 
such  fine  upon  every  such  man  or  talesman  so  making  default  as  the 
court  shall  think  meet  and  where  any  viewer  or  inspector  having  been 
duly  summoned  to  attend  on  a  jury  shall  make  default  as  aforesaid  the 
court  is  hereby  authorised  and  required  to  set  upon  such  Adewer 
a  fine  to  the  amount  of  ton  pounds  at  the  least  and  as  much 
more  as  the  court  under  the  circumstances  of  the  particular  case  shall 
think  proper  and  if  any  man  having  been  duly  summoned  and  returned 
to  serve  as  a  juror  upon  any  inquest  or  inquiry  before  any  sherifi"  or 
his  deputy  appointed  as  aforesaid  or  commissioners  shall  not  after  being 

II  Vic.  No.  20  s.  38.  openly   called  three  times  appear   and  serve  as  a  juror   every    such 

I  Pring  754.  shcritf  or  his  dejouty  appointed  as  aforesaid  and  all  such  commissioners 

resj^ectively  are  hereby  authorised  and  required  to  impose  a  fine  upon 

every  man  so  making  default  as  they  shall  respectively  tliink  fit  not 

exceeding  five  pounds. 

Liability  of  sheriff  for  37.  Evcry   sheriff  or  his   deputy  appointed  as  aforesaid  shall 

summoning  unquaU-  jjg    ^^^    jg    hercbv    indemnified     for    empanellins:    and    returning 

lied  pcr50ii8.  .  X  o  o 

II  Vic.  No.  20  3. 37.  any    man    named    in    the    jury    book    although    he    may    not    be 
1  Pring  754.  qualified    or    liable    to    serve    on  juries    and   if  any   sheriff   shall 

Avilfully  empanel  and  return  any  man  to  serve  on  any  jury  such 
man's  name  not  being  inserted  in  the  jury  book  for  the  current  year  or 
if  there  shall  be  no  jury  book  in  existence  for  the  current  year  then  in 
the  jury  book  for  the  preceding  year  or  if  any  associate  protlionotary 
clerk  or  other  officer  or  minister  of  any  court  shall  Avilfully  record 
the  appearance  of  any  man  so  summoned  and  returned  who  did  not 
really  appear  in  every  such  case  the  court  shall  and  may  upon 
examination  in  a  summary  way  set  such  fine  upon  such  sheriff 
or  his  deputy  ajipointed  as  aforesaid  associate  protlionotary  clerk  or 
other  officer  or  minister  oftending  as  the  court  shall  think  meet. 
Penaitv  for  excusing  38.  No  sheriff  clisor  bailiff  or  other  officer  or  person  whatso- 

jurors  "or  sumnioiiirg  gygj.  gliall  dircctly  or  indirectly  take  or  receive  any  money  or  other 

men  not  named  in  the  .  •  £■  i.^  ij. 

summons.  I'cward  or   promise   ot  money  or  other   reward  to  excuse  any  man 

6  Geo.  IV.  c.  50  s.  43.  fj^-om  sci'viug  or  fi'om  being  summoned  to  serve  on  juries  or 
1  Pring  754.  '  '  uiider  any  such  color  or  pretence  and  no  bailiff  or  other  officer 
appointed  by  any  sheriff  or  elisor  to  summon  juries  shall  summon 
any  man  to  serve  other  than  those  whose  names  are  specified 
in  the  summons  signed  by  such  sheriff  or  elisor  and  if  any  sheriff 
clisor  baUiflf  or  other  officer  shall  wilfully  transgress  in  any  of  the 

cases 
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eases  aforesaid  or  shall  summon  any  juvor  loss  than  eight  clear  days  3i  Viciourj:  No.  31. 
before  the  day  on  which  he  is  to  attend  except  in  the  eases  hereiia-  — 

before  excepted  the  Supreme  Court  court  of  assize  nisi  i}nus  oyer  and 
terminer  gaol  delivery  or  district  court  or  court  of  general  sessions  of 
the  peace  Avithin  whose  jurisdiction  the  offence  shall  have  been 
committed  may  and  is  hereby  required  on  examination  and  proof  of 
such  offence  in  a  summary  way  to  set  such  a  fine  \\\)o\\  every  person 
so  oftending  as  the  court  shall  think  meet  according  to  the  nature  of 
the  ofTence. 

39.  It  shall  not  be  lawful  either  for  the  Queen  or  any  one  on  ai taint  abolished. 
her  behalf  or  for  any  party  in  any  case  whatsoever  to  commence  or  '^ "'''°'  ^^' "'  ^"^ 
prosecute  any  Avrit  of  attaint  against  any  juror  for  the  verdict  by  him 
given  or  against  the  party  who  shall  have  judgment  iijion  such  verdict 
and  no  inquest  shall  be  taken  to  inquire  of  the  concealments  of  other 
inquests  but  all  such  attaints  and  inquests  shall  henceforth  cease 
become  void  and  be  utterly  abolished  any  law  statute  or  usage  to  the 
contrary  notwithstanding. 

•10.  Notwithstanding  anything  hereinbefore   contained   every  Embracery  punished 
person  who  shall  1)0  guilty  of  the  offence  of  embracery  and  every  iA-i'c/Jo!^2o's° /i!" 
juror  ■flho  shall  wilfully  or  corruptly  consent  thereto  shall  and  may  1  rring 755. 
be  respectively  proceeded  against  and  be  punished  by  fine  and  impri- 
sonment in  like  manner  as  every  such  person  or  juror  might  have 
been  before  the  coming  into  operation  of  this  Act. 

41.  If  any  clerk  of  petty  sessions  within  the  meaning  of  this  Penalty  on  clerk  of 
Act  shall  refuse  or  neglect  to  issue  and  deliver  his  warrant  as  herein- ^^"^^j  sessions    for 
before  directed  to  one  or  more  constables  or  officers  of  jiolicc  or  shall  6  oeo.  iv.  c.  50  es. 
in  like  manner  refuse  or  neglect  to  deliver  Avith  the  respective  warrants  '^[  y;^'  y;,  20 ».  35. 
such  a  number  of  the  forms  of  return  and  notice  as  he  shall  bond  fide  1  Pring  in. 
deem  suflicient  or  to  deliver  such  additional  number  as  may  be  demanded 

of  him  by  any  constable  or  officer  of  police  as  aforesaid  (provided  he 
hath  such  additional  number  in  his  possession)  or  in  case  of  not  so 
having  them  shall  refuse  or  neglect  to  apply  forthwith  to  the  proper 
person  for  such  additional  number  and  to  deliver  the  same  to  the  party 
so  demanding  within  three  days  after  his  receipt  thereof  or  shall  refuse 
or  neglect  to  attend  at  any  such  petty  sessions  or  such  adjournment 
thereof  as  aforesaid  or  to  receive  any  list  there  tendered  by  the  justices 
present  or  to  send  or  deliver  the  same  to  the  sheriff  or  his  deputy 
appointed  as  aforesaid  at  the  time  and  in  the  manner  hereinbefore 
directed  or  shall  make  any  alteration  in  any  such  list  after  his  receipt 
thereof  or  if  any  person  shall  before  the  expiration  of  the  first  three 
Aveeks  in  March  in  any  year  give  notice  in  Avriting  to  any  such  clerk  of 
petty  sessions  as  aforesaid  of  the  christian  and  surname  written  at  full 
length  with  the  true  place  of  abode  title  quality  lorofcssion  calling  or 
business  and  the  nature  of  the  qualification  of  any  man  qualified  and 
liable  to  serve  as  aforesaid  and  the  name  of  such  man  shall  not  be 
afterwards  inserted  in  the  said  list  according  to  this  Act  every  such  clerk 
offending  in  any  of  the  foregoing  cases  shall  for  every  such  offence 
forfeit  a  sum  not  exceeding  ten  pounds  nor  less  than  forty  sliilliugs. 

42.  If  any  person  to  whom  any  question  may  be  put  by  any  such  Penalty  on"  person 
constable  or  officer  of  police  as  aforesaid  relating  to  the  said  lists  or  to  the  :^[^:t^,,l3;^,°;i4 
christian  or  surname  place  of  abode  title  quality  profession  calling  or  ciuosuous. 

business 
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31  TicTOBii:  No.  31.  business  and  the  nature  of  the  qualification  of  any  man  shall  not  truly 

answer  such   question  or  if  any  person  having  the  custody  of  any 

valuation  rate  or  assessment  for  any  city  borough  town  or  other  place 
within  any  jury  district  shall  refuse  to  allow  any  such  constable  or 
officer  of  police  as  aforesaid  ujion  due  request  to  inspect  any  such 
A'aluation  rate  or  assessment  and  take  from  thence  such  names  as 
aforesaid  or  shall  refuse  to  allow  the  said  petty  sessions  or  any  justice 
upon  due  request  to  inspect  or  make  extracts  from  any  such  valuation 
rate  or  assessment  for  the  purposes  hereinbefore  mentioned  every 
person  offending  in  any  of  the  foregoing  cases  shall  for  every  such 
offence  forfeit  a  sum  not  exceeding  ten  pounds  nor  less  than  five 
pounds. 
Penalty  on  constables  43.  If  any  coustablc  Or  ofl&cer  of  police  within|the"meaning  of 

for  neglect.  _  _  this  Act  .sliall  rcfusc  or  neglect  (unless  prevented  by  sickness)  to  assist 
11  Vic.  No?  20  s*  35!  ii"i  making  out  any  list  required  by  this  Act  so  that  the  same  sliall  not 
1  Pring  754.  be  made  out  at  the  time  and  in  the  manner  hereinbefore  directed  or 

shall  wilfully  omit  out  of  such  list  any  man  whose  name  ought  to  be 
inserted  therein  or  shall  wilfully  insert  therein  the  name  of  any  man  who 
ought  to  be  omitted  or  shall  take  any  money  or  other  reward  for  omitting 
or  inserting  any  man  whatsoever  or  shall  wilfully  insert  therein  a 
wrong  description  of  the  name  place  of  abode  title  quality  profession 
calling  business  or  the  nature  of  the  qualification  of  any  man  or  shall 
I'cfuse  or  neglect  in  case  the  number  of  forms  of  return  or  notice 
delivered  by  the  clerk  of  petty  sessions  shall  be  insufficient  to  apply 
to  him  for  a  sufficient  number  so  that  the  list  may  be  made  out  at  the 
time  and  in  the  manner  hereinbefore  directed  or  shall  refuse  or  neglect 
to  fix  such  notice  as  hereinbefore  required  ujion  or  near  the  principal 
door  of  any  church  chajjcl  or  other  public  place  of  religious  worship 
within  the  limits  mentioned  in  the  warrant  of  the  clerk  of  petty 
sessions  on  any  of  the  Sundays  on  which  the  same  ought  to  be  so  fixed 
or  shall  refuse  to  allow  any  inhabitant  of  the  jury  district  to  inspect 
or  peruse  such  list  or  a  true  copy  thereof  gratis  at  any  reasonable  time 
during  the  three  weeks  hereinbefore  mentioned  or  shall  neglect  to 
produce  such  list  at  such  petty  sessions  as  aforesaid  or  to  answer  upon 
oath  such  questions  touching  the  same  as  shall  there  be  put  or  to 
attend  at  such  petty  sessions  or  any  such  adjournment  thereof  as 
aforesaid  every  such  constable  or  officer  of  police  offending  in  any  of 
the  foregoing  cases  shall  for  every  such  offence  forfeit  a  sum  not 
exceeding  ten  pounds  nor  less  than  forty  shillings  and  the  justice 
before  whom  such  offender  shall  be  convicted  of  any  such  offence  of 
wrongful  insertion  or  omission  shall  forthwith  in  writing  under  his 
hand  certify  the  same  to  the  sherifi'  or  his  deputy  appointed  as  aforesaid 
bv  whom  the  list  in  which  such  wroni>:ful  insertion  or  omission  shall 
have  occurred  is  by  this  Act  required  to  be  kept  and  such  sheriff  or 
his  deputy  appointed  as  aforesaid  shall  correct  the  special  or  common 
jury  book  as  the  case  may  be  according  to  such  certificate. 
Liability  of  justices.  44.  Evcry  justicc  of  tlic  pcacc  who  shall  have  been  summoned 

11  vic.'No.  20  8.  36.  as  hereinbefore  dii-ected  to  attend  at  any  special  petty  sessions  for 
""^      ■  correcting  and  allowing  any  jmy  list  who  shall  fail  or  neglect  to  attend 

such   special  petty   sessions  ^^dthout  any  reasonable  cause  for   such 
non-attendance  shall  be  liable  to  a  fine  not  exceeding  the  sum  of  ten 

pounds 
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pounds  •which  shall  be  summarily  unposcd  by  the  Supreme  Court  of^i'^i^oBi^  ^■o.34. 
the  colony  upon  the  motion  of  the  Attorney-General  and  upon  the  fact 
of  such  non-attendance  being  duly  proved  on  ailidavit  to  the  satisfaction 
of  the  said  court  and  the  clerk  of  the  bench  shall  at  the  said  special 
petty  sessions  make  an  entry  in  Avritmg  of  the  name  of  every  justice 
of  the  p(>aee  residing  in  the  jurors'  district  and  so  simimoned  as 
aforesaid  distinguishing  those  that  attend  and  those  that  A\'ere  absent 
at  the  correction  and  allowance  of  the  said  lists  as  aforesaid  and  shall 
at  the  iinal  adjournment  of  the  said  special  petty  sessions  transmit  a 
certificate  thereof  to  the  Attorney-General  verified  by  declaration 
A\hicli  certificate  shall  be  taken  to  be  prima  facie  proof  of  the  non- 
attendance  of  the  justices  therein  stated  to  have  been  absent  fi-om  the 
said  special  petty  sessions. 

45.  If  any  sheriff  or  his  depvity  appointed  as  aforesaid  shall  penalty  ouehoriff  for 
make  or  cause  or  suffer  to  be  made  any  alteration  whatsoever  in  any  "fgi^et- 

jury  book  except  in  consequence  of  the  conviction  of  the  constable  or  i  pring  754. 
officer  of  police  hereinbefore  provided  for  or  if  any  sheriff  or  his  deputy 
appointed  as  aforesaid  shall  neglect  to  provide  or  j)repare  any  jury  book 
in  the  manner  and  before  the  time  hereinbefore  prescribed  or  shall 
wilfully  write  or  cause  or  suffer  to  be  written  in  any  jury  book  the 
name  of  any  person  not  qualified  or  shall  wilfully  omit  thereout  the 
name  of  any  person  duly  qualified  as  a  special  or  common  juror  (as 
the  case  may  be)  or  shall  neglect  to  write  or  cause  to  be  written  the 
several  numbers  contained  in  any  such  jury  book  upon  distinct  pieces 
of  iiarchment  in  the  manner  aforesaid  before  such  jury  book  shall  be 
brought  into  use  or  shall  substract  or  destroy  or  by  any  default  or 
neglect  lose  any  of  the  said  pieces  of  parchment  or  shall  neglect  or 
refuse  upon  discovery  of  such  loss  to  supply  the  same  within  five  days 
or  if  any  sheriff  shall  refuse  or  neglect  to  make  or  keep  for  inspection 
or  to  deliver  as  aforesaid  a  copy  of  the  joanel  in  the  cases  hereinbefore 
provided  for  or  shall  refuse  or  neglect  Avithin  seven  days  after  the 
next  succeeding  sheriff  shall  have  entered  upon  office  to  deliver  over 
to  him  all  the  jury  books  and  lists  that  shall  have  been  made  or 
prepared  AA'ithin  four  years  then  next  preceding  whether  in  the  time 
of  his  shrievalty  or  in  that  of  any  of  his  predecessors  every  such  sheriff 
offending  in  any  of  the  said  eases  shall  for  every  such  offence  forfeit 
the  sum  of  twenty  pounds. 

46.  In  every  such  case  of  trial  or  assessment  as  aforesaid  and  English  rules. 

in  every  other  case  AA'hatsocver  of  trial  by  jury  under  the  provisions  of  ^J}'^-  ^°'r}^  '•  ~^^ 
this  Act  when  no  other  mode  of  proceeding  is  by  this  Act  sjjccially      '""^ 
provided  the  jm'ors  and  jury  and  every  assessment  or  trial  by  them 
shall  as  far  as  may  be  practicable  be  subject  to  the  same  rides  and 
manner  of  proceeding  as  Avould  in  England  be  observed  in  an  action  at 
law  in  the  courts  of  Westminster  or  on  a  trial  at  nisi  priits. 

17.  Every  juror  summoned  in  pursuance  of  any  precept  as  afore-  Pay  to  common  jury. 
said  Avho  shall  attend  the  Supreme  Court  or  any  cux-uit  com't  district  J  pj-^gygg^"'  "' 
court  or  com't  of  general  or  quarter  sessions  of  the  jDcace  shall  for  every 
day  during  his  attendance  upon  such  court  (whether  he  shall  have 
actually  served  upon  a  jmy  or  not)  be  entitled  to  receive  a  compensa- 
tion for  such  attendance  at  the  rates  mentioned  in  the  schedule  hereto 
annexed  marked  six    Provided  hoAvever  that  ia  all  cases  in  which 

M  there 
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31 VICT0EIJ2  No.  34.  there   may   be   a  regular  steam  conveyance   or  tlie   passage   can   be 

conveniently  made  -wliolly  or  in  part  by  water  tlie  allowance  of  sucli 

portion  of  the  journey  as  shall  be  or  might  have  been  j)erformed  by 

water  shall  be  limited  to  the  actual  amount  of  the  steerage  or  cabin 

passage  money  payable  according  to  the  station  in  life  of  the  juror 

Provided  also  that  everv  talesman  servins;  with  such  iurors  shall  be 

entitled  to  the  same  compensation  as  a  juror  residing  within  five  miles 

of  the  said  court. 

Fund  for  such  pay  "^8.  In  cvcry  actiou  at  law  there  shall  be  paid  by  the  plaintiff 

iu  civu  causes.         iuto  the  liauds  of  the  prothonotaiy  (to  be  by  him  paid  over  to  the 

iVTing  753."°  *  ^^   sheriff)  on  entering  the  cause  for  trial  in  every  case  of  assessment  or 

damages  the  sum  of  one  pound  and  in  every  case  of  a  trial  by  a  jury 

of  four  the  sum  of  two  pounds  and  in  every  case  of  a  trial  by  a  common 

jury  of  twelve  men  the  sum  of  three  j^iounds  and  in  every  case  of 

trial  by  a  special  jury  of  twelve  men  the  simi  of  six  pounds  which 

said  several  amounts  shall  be  allowed  as  costs  in  the  cause     Provided 

that  when  the  order  for  such  jury  of  twelve  shall  have  been  made  on 

the  application  of  the  defendant  the  said  sum  of  three  pounds  or  six 

pounds  as  the  case  may  be  shall  be  paid  l>y  such  defendant  on  the 

making  of  the  order  into  the  hands  of  the  prothonotary  (to  be  by  him 

paid  over  to  the  sheriff)  or  such  order  shall  lapse  and  not  take  effect 

and  the  said  sums  together  Avith  the  amount  of  all  fines  on  jurors  shall 

form  a  fund  in  the  hands  of  the  sheriff  for  paying  expenses  of  civil 

jurors  as  aforesaid  and  shall  be  ai)plied  accordingly  for  that  purpose 

and  be  accounted  for  by  him  in  like  manner  as  other  public  moneys 

are  directed  to  be  accounted  for  by  the  sheriff. 

The  like  in  cei-taiu  ^^-  Where  the  jury  shall  have  sat  on  the  same  trial  in  any 

cases.     ^  civil  casc  more  than  three  days  it  shall  be  lawful  for  the  presiding 

1  Priig  756.^  °  "      judge  to  dii'ect  the   ]n-evailing   party  to  pay  them  severally   (or  to 

the  sheriff  or  his  deputy  for  their  use)  in  respect  of  the  fourth  and 

every  subsequent  day  such  additional  sum  or  sums  (over  and  above  the 

amount  to  which  they  shall  be  entitled  imder  the  schedule)  as  the  said 

judge  shall  under  the  cii'cnmstances  think  reasonable  and  proper  the 

same  to  be  allowed  eventually  as  costs  in  the  cause. 

Jury  money.  ^^-  Ih  ©vcry  casc  wlici'e  the  amount  requu'cd  by  the  section 

1  Vic.  No.  20  s.  32.     last  but  ouc  prcccdino;  shall  have  been  paid  to  the  prothonotarv  and  no 

1    "XT"       TV       Q         Q  A.  CJ  A.  X  t/ 

1  Piing  756.''  ^^■i''!  oi'  assessment  shall  eventually  be  had  the  amount  so  paid  shall  on 

demand  be  returned  to  the  party  having  paid  the  same. 
Commencement  and  Sliort  Title. 

fchort  Title  of  Act.  51-  Tliis    Act    shall    commcnce   on    the   thirty-first   day   of 

December  one  thousand  eight  hundred  and  sixty-seven  and  may  be 
referred  to  as  "  The  Juri/  Act  of  1867." 


JuryDktrict  K^^j^ 


SCHEDULES. 
SCHEDULE  I. 


To  A.  B.  a  constable  or  officer  of  police  within  the  said  district. 
See  Section  5.  Thase  arc  to  require  you  in  Ilcr  JIajesty's  name  to  make  out  before  the  first  Sunday 

iu  March  uc:it  a  true  liat  in  writing  in  tho  form  hereunto  annexed  containing  the  names 

of 
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of  all   men    qualified  as   hereinafter    mentioned   and  residing  within   thirty  miles  of  the  31  v,croB,^  No.  34. 

court  house  ot  aforesaid  [or  (1/  there  arc  more  than  one  pelti/  mssions  in  the  

district  or  if  any  arrangements  haf  been  made  between  twn  nr  more  clerki)  tho  several 
places  mentioned  on  the  back  of  this  warrant]  and  when  you  have  made  out  sucli  list  you 
are  to  sign  the  several  notices  hereunto  annexed  and  on  the  first  two  Sundays  in  tiie  said 
month  of  March  you  are  to  fix  one  of  those  notices  upon  or  near  the  principal  outer  door 
of  every  church  chapel  and  other  public  place  of  religious  worship  within  the  limits  afore- 
said stating  in  the  proper  blanks  in  such  notices  the  time  and  the  nearest  time  or  place  to 
which  petty  sessions  are  holden  and  you  are  to  keep  the  said  list  or  a  true  copy  thereof  to 
be  inspected  or  perused  by  any  of  the  inhabitants  of  the  said  district  at  any  reasonable 
time  during  the  first  three  weeks  of  the  said  montli  of  March  without  any  fee  or  reward 
And  I  do  further  require  you  to  appear  personally  at  the  petty  sessions  to  be  holden  at 

on  Friday  the  day  of  April  next  at  o'clock  in  tho 

uoon  then  and  there  to  produce  tho  said  list  and  to  answer  on  oath  all  questions 
touchiug  the  same  which  may  then  and  there  be  put  to  you. 

If  you  have  not  a  sufficient  number  of  the  said  forms  of  return  or  of  the  said  notices 
you  must  apply  to  me  for  more  othcrwi.se  you  will  be  liable  to  a  penalty  and  if  you  think 
proper  you  may  during  the  mouth  of  February  next  apply  to  any  person  who  has  the 
custody  of  any  valuation  rate  or  assessment  in  any  city  borough  town  or  other  place  within 
the  said  district  for  leave  to  inspect  such  valuation  rate  or  as.sessmcnt  and  to  take  therefrom 
the  names  of  any  men  qualified  and  liable  to  serve  on  juries  therein  and  you  may  during 
the  same  month  make  inquiry  of  any  person  as  to  the  name  place  of  abode  business  or 
qualification  of  any  one  supposed  by  you  to  be  liable  to  serve  on  juries  and  any  person 
refusing  such  inspection  or  not  truly  answering  such  inquiry  may  be  fined. 

Every  man  except  as  hereinafter  excepted  between  the  ages  of  twenty-one  years  and 
sixty  years  wlio  sliall  have  in  liis  own  name  or  in  trust  for  him  real  estate  of  tho  clear  value 
of  two  hundred  pounds  or  who  shall  have  in  his  own  name  or  in  trust  for  him  the  clear 
yearlj'  income  of  fifty  pounds  in  real  estate  or  who  shall  have  the  clear  yearly  income  of  one 
hundred  pounds  in  lands  held  by  lease  or  leases  for  the  absolute  term  of  twenty-one  years  or 
more  or  who  being  the  occupier  of  any  land  shall  be  rated  or  assessed  in  respect  thereof  to 
any  rate  or  duty  whatsoever  on  an  annual  value  of  not  less  than  twenty-five  pounds  or  who 
shall  hold  auy  land  as  tenant  thereof  to  any  other  person  at  a  rent  of  not  less  than  thirty 
pounds  for  the  year  or  in  that  proportion  for  any  period  less  than  a  year  is  qualified  and 
liable  to  serve  on  juries. 

You  must  omit  from  the  said  list  all  executive  councillors  all  members  of  tho 
legislature  all  judges  of  courts  whether  of  record  or  otherwise  all  chairmen  of  general  sessions 
all  stipendiary  magistrates  all  official  assignees  in  liankruptcy  or  insolvency  all  clergymen  in 
holy  orders  all  persons  who  shall  teach  or  preach  in  any  religious  congregation  and  shall 
follow  no  secular  occupation  except  tliat  of  a  sehodlniaster  all  schoolmasters  all  managers 
cashiers  accountants  and  tellers  respectively  emjiloyod  as  such  in  any  bank  all  barrister.s-at-law 
actually  practising  and  all  officers  and  servants  of  any  such  court  actually  exercising  the  duties 
of  their  respective  offices  or  places  all  coroners  gaolers  and  keepers  of  houses  of  correction  all 
physicians  surgeons  apothecaries  chemists  and  druggists  duly  qualified  and  in  actual  practice 
all  officers  in  Her  Majesty's  navy  or  army  on  full  pay  every  member  of  any  corps 
of  volunteers  whom  the  fJovcrnor  in  Oouncil  shall  have  released  in  this  behalf  and  all  masters 
of  vessels  actually  trading  and  all  pilots  licensed  under  any  Act  now  or  hereafter  to  be  in 
force  for  the  regulation  of  pilots  in  any  port  all  officers  of  customs  and  police  all  .'^horiffs 
and  bailiflJ's  and  their  officers  or  assistants  all  constables  all  persons  holding  any  office  or 
employment  in  or  under  any  department  of  the  public  service  the  mayor  aldermen  councillors 
town  clerk  and  other  officers  and  servants  of  any  municipal  corporation  all  household  officers 
and  servants  of  the  Governor  all  postmasters  and  clerks  of  petty  sessions  and  all  inspectors 
of  schools. 

Given  under  my  hand  at  in  the  said  district  this 

day  of  January  186     . 

O.P. 

Clerk  of  Petty  Sessions. 
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SCHEDULE  ir. 
List  oj  men  witliin  the  jury  district  of 


liable  to  serve  on  juries. 


See  section  5. 


Chi'istian  and 
siu-name  at  full  leugth. 


Adams  John 
Bowles  James 
Garden  Henry 
Wilson  Thomas 


Title  quality  profession  Nature 

'°'°""\"„*^4'^'.;fTetusU'''"''"*      calln.gor'bt,siness.     I      of  qualification. 


12  Queen  street 
44  George  street 
Ipswich  road  South  Brisbane 
10  Brunswick  street  Fortitude 
Valley 


Esquire . . . 
Grocer  ... 
Auctioneer 
Broker  ... 


Real  estate 
Lease  of  land 
Occupier 
Ratepayer 


See  sections  5  and  7. 


See  section  13. 


SCHEDULE  III. 
Jury  List. 

Notice  is  hereby  given  that  a  list  of  men  residing  within  thirty  miles  of  the  town 
of  and  qualified  and  liable  to  serve  on  juries  at  that  town  has  been  made  out 

and  may  be  inspected  and  perused  at  my  place  of  abode  hereunder  described  at  any  time 
during  the  first  three  weeks  of  this  present  month. 

All  objections  to  the  said  list  will  bt!  heard  by  the  justices  of  the  peace  in  petty 
sessions  on  Friday  the  day  of  April  next  at  the  hour  of  o'clock 

in  the  noon  at  where  the  said  list  will  then  be  produced  by  me 

in  order  that  all  errors  and  omissions  therein  may  be  corrected. 

Dated  this  day  of  March  180     . 

A.  B. 


SCHEDULE  IV. 

To  the  Sheriff  of 

Pursuant  to  the  Act  in  such  case  made  and  provided  you  are  hereby  required  that 
you  cause  to  come  before  the  [insert  the  style  of  the  court']  to  be  holden  at  the  court-house 
at  on  []iere  insert  the  day  of  the  loeeh]  the  day  of 

now  next  [or  instant]  not  less  than  nor  more  than  good  and 

lawful  men  of  the  jury  district  of  aforesaid  duly  qualified  according  to 

law  as  common  (or  special)  jurors  to  make  a  jury  of  the  country  for  all  such  matters  as 
shall  be  then  and  there  required  of  them  in  that  behalf  and  that  you  have  then  there  this 
precept  with  a  panel  annexed  thereto  containing  the  names  of  those  jurors  as  by  law  is 
required  of  you. 

Dated  this  day  of  A.  D. 

C.  D.  (J.)  or  By  the  Court, 

A,  B.  Registrar  [or  Associate]. 


SCHEDULE  V. 
To  Mr. 
See  section  20.  In  obedience  to  a  jury  precept  to  me  directed  I  do  hereby  require  you  to  appear  and 

serve  as  a  juror  at  the   Supreme  [or  Circuit  or  District]  Court  or  at  the  assizes  [or  sessions] 
to  be  holden  at  on  (Monday)  the  day  of 

next  [or  instant]  at  ten  o'clock  in  the  forenoon  of  that  day  and  you  are  to  attend  the  said 
court  from  day  to  day  until  you  shall  be  discharged  by  the  said  court. 

Given  under  my  hand  this  day  of 

Sheriflf, 
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SCHEDULE  VI. 

1.  Jurors  attending  under  a  general  jury  precept — 

If  within  three  miles  of  the  court  per  diem    ... 

If  above  three  but  not  exceeding  five  miles  per  diem 

If  above  five  miles  per  diem     ...  ...         ...         ... 

And  for  every  mile  of  distance  beyond  such  five  miles 
(i.e.  fourpence  each  way  but  subject  to  the  proviso  in  section  48.) 

2.  Jurors  attending  under  a  common  jury  precept — the  same  rates  as  above. 
8.  Jurors  attending  under  a  special  jury  precept  wliether  of  four  or  of  twelve  jurors — 

If  within  three  miles  of  the  court  per  diem     ...  ...  ...  ...  ...     5 

If  above  three  but  not  exceeding  five  miles  per  diem  ...  ...  ...     7 

If  above  five  miles  per  diem     ...         ...         ...         ...         ...         ...  ...   10 

And  for  every  mile  of  distance  beyond  such  five  miles  ...         ...         ...     1 

(i.e.  sixpence  each  way  but  subject  to  the  proviso  in  the  aforesaid  forty-eighth  section.) 

4.  Jurors  attending  more  than  three  days  on  the  same  panel — 

If  under  a  general  jury  precept  or  common  jury  precept  an  additional  sum 

(for  the  fourth  and  every  subsequent  day)  of      ...  ...  ...  ...     2     6 

If  under  a  special  jury  precept  an  additional  sum  (for  the  fourth  and  every 

subsequent  day)  of  ...         ...  ...         ...         ...         ...         ...     5     0 

If  continuously  on  the  same  trial  in  any  civil  case  such  further  sum  (if  any) 
as  the  presiding  judge  shall  direct  under  this  Act  section  fifty. 

5.  Bystanders  sworn  on  any  trial  according  to  the  class  of  jurors  to  which  they  belong — 

either  four  shillings  or  seven  shillings  and  sixpence. 


31VICT0BIS  No.  31. 

f  

C  IB  Vic  Ko.  3. 

A  Sclicdule. 

"  1  Priiig  759. 

^  Stctioue  47  and  48. 


An 
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31TICI0BIJE  No.12.  An   Act  to  Consolidate  and  Amend  the  Laws 

relating  to  Oaths.  [2Sth  December,  ISQl. 

Preamble.  TT7HEREAS  it  is  expedient  to  consolidate  and  amend  the  laws 

\  V     relating  to  oaths     Be  it  enacted  by  the  Queen's  Most  Excellent 

Majesty  by  and  with  the  adA'ice  and  consent  of  the  Legislative  Council 

and  Legislative  Assembly  of  Qiieensland   in  Parliament   assembled 

and  by  the  authority  of  the  same  as  follows — 

Oatfis  of  Office  and  Allegiance. 
Oath  substituted  for  1-  111   CTcry   casc   whcrc   but    for    the   passing   of    this   Act 

the  oaths^and  cieckr- it   would    be   ucccssary   for   any    person    to   take   the   oaths   com- 
bv'iaw'!"'^  ^'^''^"'  "  monly   called   the    oaths   of    allegiance   siipremacy   and    abjuration 

2  Pri2°'  1033  ^ ''  ^'  °^'  ^^^^  ^^'  ^^^^^  °^*  ^^^^    ^^^^^  prescribed  by   the  Act  of  Parliament 
™^      "■  commonly   called    the    Momaii     Catholic    'Relief  Act    or    to    make 

the  declaration  prescribed  by  the  Act  of  Parliament  passed  in 
the  ninth  year  of  the  reign  of  Xing  George  the  Fourth  chapter 
seventeen  and  whensoever  it  shall  be  necessary  for  any  person  to  take 
the  oath  of  allegiance  it  shall  be  sufficient  for  such  person  to  take  in 
lieu  of  the  said  several  oaths  and  declaration  the  foUoAving  oath  of 
allegiance — 

"I  A.  B.  do  sincerely  promise  and  swear  that  I  will  be  faithful  and  bear  true 
"  allegiance  to  Her  Majestj  Queen  Victoria  as  lawful  Sovereign  of  the 
"  United  Kingdom  of  Great  Britain  and  Ireland  and  of  this  Colony  of 
"  Queensland  belonging  to  and  dependent  on  the  said  United  Kingdom  So 
"  help  me  God  " — 

anything  in  the  said  Acts  of  Parliament  or  in  any  other  statute  Act 

or  law  not-odthstanding. 

Before    whom    the  2.  Where  bv  any  law  now  in  force  in  this  colony  the  said 

tt^o^^VtZ'2.  several  oaths  or  any  of  them  may  be  taken  before  the  Supi^me  Court 

2Pringi036.  or  before  a  judge  or  are  required  to  be  taken  in  open  court  the  oath 

prescribed  by  this  Act  may  be  taken  and  subscribed  at  any  hour 

before  the  said  court  or  any  judge  thereof  or  before  any  circuit  court 

or  district  court  or  court  of  quarter  sessions  or  before  any  justice  of 

the  peace  authorised  by  writ  of  dedimns  iwtestatem  for  that  jiurpose. 

"^rtlfs^'f  *ffi'  j"8''<:«3'  3.  The  oath  of  office  to  be  hereafter   taken   by  judges   and 

20  Vic.  No!%  s.  3.  justices  of  the  j)eace  respectively  shaU  (in  lieu  of  the  oath  in  that 

2  Pring  1036.  behalf  heretofore  taken  by  them  respectively)  be  the  oath  following — 

"  I  A.  B  do  sincerely  promise  and  swear  that  as  a  judge  of  the  Supreme  Court  of 
"  Queensland  \or  as  the  case  mat/  be  or  as  a  justice  of  the  peace  for  the 
"  Colony  of  Queensland  or  the  city  or  district  of  in  the  Colony 

"  of  Queensland]  I  will  at  all  times  and  in  all  things  do  equal  justice  to  the 
"  poor  and  the  rich  and  discharge  the  duties  of  my  office  according  to  the 
"  laws  and  statutes  of  the  realm  and  of  this  colony  to  the  best  of  my  know- 
"  ledge  and  ability  without  fear  favour  or  aifection." 

Name  of  the  SoTc-  4.  In  case  of  the  demise  of  Her  Majesty  (whom  may  God  long 

2o°vio  No  0  s  4  pi'eserve)  the  name  of  Her  Majesty's  successor  for  the  "time  being 
2  Pring  1036.         '  shall  be  substituted  in  the  form  of  oath  instead  of  the  name  of  Her 

Majesty. 
Affirmation  in  lieu  of  5.  Evciy  pcrsou  who  now  is  or  shall  hereafter  be  by  law 

entitled  to  make  affirmation  in  lieu  of  an  oath  may  make  affirmation 

in 
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in  the  form  liereinhcfovc  prescribed  with  the  Avords  "  solemnly  and  3i  Tictobix  No.  12. 
sincerely  promise  and  affirm  "  substituted  ibr  the  words  "sincerely  ,0  vidJl  9  ,.  5. 
promise  and  swear."  *  2rringio36. 

Declarations  substituted  for  certain  Official  Oaths. 
G.  In  any  ease  Avhore  l)y  any  statute  law  or  ordinance  made  or  Deciaroiions   substi- 
to  be  made  relating  to  any  of  the  public  revenue  of  the  colony  or  any  '"'*''  ^'^''  °''""  *°'^ 
of  the  public  offices  or  public  departments  or  by  any  official  regu-  9  Vic.  'no.'  0  ».  1. 
lation  in    any  department  any  oath  solemn  affirmation  or  affidavit  ^^""S^*^^^- 
might  but  for  the  j^assing  of  this  Act  be  required  to  be  taken  or  made 
by  any  person  on  the  doing  of  any  act  matter  or  thing  or  for  the 
purpose  of  verifying    any  book  entry  or  return    or   for   any  other 
2)urpose    whatsoever     it     shall    be     laAvful    for     the    Govenior    in 
Council  of  the  said  colony  if  he  shall  so  think  fit  to  substitute  a 
declaration  to  the    same    efPect   as    the    oath   solemn   affirmation  or 
affidavit  which  might  but  for  the  passing  of  this  Act  be  required  to 
be  taken  or  made  and  the  person  who  might  under  the  Act  or  Acts 
imposing  the  same  be  required  to  take  or  make  such  oath  solemn 
affirmation  or  affidavit  shall  in  the  presence  of  the  otiicer  or  person 
empowered   by  such  Act  or  Acts  to  administer  such   oath  solemn 
affirmation  or  affidavit  make  and  subscribe  such  declaration  and  every 
snch  officer  or  person  is  hereby  empowered  and  required  to  administer 
the  same  accordingly. 

7.  Provided  alwavs  that  nothin"-  in  the  section  last  precedini?  Act  not  to  eitend  to 
contained  shall  extend  or  apply  to  the  oath  of  allegiance  in  any  tase  g^^'go  vi^J^No.  9. 
in  which  the  same  now  is  or  may  be  required  to  be  taken  by  any  9  vie.  No.  9  ».  5. 
person  who  may  be  appointed  to  any  office  but  snch  oath  of  allegiance  "^''"'^^'*^"*' 
shall  continue  to  be  required  and  shall  l)e  administered  and  taken  as 

well  and  in  the  same  manner  as  if  this  Act  had  not  been  passed. 

8.  Provided  also  that  nothir.g  in  the  said  last-mentioned  section  Xor  lo  ooiiis ;» 
contained  shall  extend  or  apply  to  any  oath  solemn  affirmation  or  j,"'!'-™'/ "'9 "''c^' 2 
affidavit   which  now  is  or  hereafter  may  be  made  or  taken  or   bePring  lost. 
required  to  be  made  or  taken  in  any  judicial  proceeding  in  any  court 

of  justice  or  in  any  proceeding  for  or  by  way  of  summary  conviction 
before  any  justice  ov  justices  of  the  peace  but  all  such  oaths  affirmations 
and  affidavits  shall  continue  to  be  required  and  to  be  administered 
taken  and  made  as  Avell  and  in  the  same  manner  as  if  this  Act  had 
not  been  passed. 

9.  When  the  Governor  in  Council  shall  in  any  such  case  as  Sucii  substitution  to 
aforesaid  have  suljstituted  a  declaration  in  lieu  of  an  oatli  solemn  )]''^^.'^''^?^''JJ  ^''^''■''• 
affirmation  or  affidavit  the  same  shall  be  notitied  in  the   Gazette  and  2  rring  1033. 
from  and  after  the  expiration  of  tAventy-one   days  next  following  the 

day  of  the  date  of  the  Gazette  Avherein  such  notihcation  shall  have 
been  first  published  the  provisions  of  this  Act  shall  extend  and 
apply  to  each  and  every  ease  office  or  department  specified  in  such 
notification. 

10.  After  the  expiration  of  the  said  tAventy-one  days  it  shall  Onihs  or  affirmation 
not  be  laAvlul  for  any  officer  or  other  person  to  administer  or  cause  to  Jake./t'he^reafter'!'  "' 
be  administered  or  receive  or  cause  to  be  received  anj-  oath  solemn  9  A'ie.  No.  9  9.  ?. 
affirmation  or  affidavit  in  lieu  of  Avhich  such   declaration  as  aforesaid  ^  ^""^  ^°2*- 
shall  have  been  directed  by   the   said   Governor   in   Council  to   Le 
substituted; 

11.  If 
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misdemeanor. 

9  Vic.  No.  9  s.  4, 

2  Pring  1031. 


Abolition   of    extra- 
judicial oaths. 
See  20  Vic.  No.  9. 
9  Vic.  No.  9  9.  7. 
2  Prill?  1034. 


Proyiso. 


31  Victoria:  No.  13.  11.  If  any  pei'son  sliall  make  and  subscribe  any  sucb  cleclar- 

Persons  making  false  f^^ioi^  ^^^  hereinbefore  mentioned  in  lieu  of  any  oath  solemn  affirmation 
declaration  guilty  of  Or  affidavit  by  any  Act  or  Acts  relating  to  the  public  revenue  as 

"""'" """  aforesaid  required  to  be  made  on  the  doing  of  any  act  matter  or  thing 

or  for  verifying  any  book  account  entry  or  return  or  for  any  purpose 
whatsoever  and  shall  wilfully  make  therein  any  false  statement  as  to 
any  material  particular  the  person  making  the  same  shall  be  deemed 
guilty  of  a  misdemeanor. 

Abolition  of  Extra-judicial  Oaths. 
12.  Whereas  a  joractice  has  prevailed  of  administering  and 
receiving  oaths  and  affidavits  voluntarily  taken  and  made  in  matters 
not  the  subject  of  any  judicial  inquiry  nor  in  anywise  pending  or  at 
issue  before  the  justice  of  the  peace  or  other  person  by  Avhom  such 
oaths  or  affidavits  have  been  administered  or  received  and  whereas 
doubts  have  arisen  whether  or  not  such  proceeding  is  illegal  for  the 
more  effectual  sui^pression  of  such  practice  and  removing  such  doubts 
be  it  enacted  That  it  shall  not  be  lawful  for  any  justice  of  the  peace 
or  other  person  to  administer  or  cause  or  allow  to  be  received  any 
oath  solemn  affirmation  or  affidavit  touching  any  matter  or  thing 
whereof  such  justice  or  other  person  hath  not  jurisdiction  or 
cognizance  by  some  statute  Act  or  ordinance  in  force  at  the  time 
being  Provided  always  that  nothing  herein  contained  shall  be 
construed  to  extend  to  any  oath  solemn  affirmation  or  affidavit  before 
any  justice  in  any  matter  or  thing  touching  the  preservation  of  the 
peace  or  the  prosecution  trial  or  punishment  of  offences  or  touching 
any  inquiry  held  before  any  justice  of  the  peace  in  the  nature  of 
coroners'  inquests  respecting  sudden  death  or  -touching  any 
jiroceedings  before  the  Legislative  Council  or  any  committee  thereof 
nor  to  any  oath. solemn  afffrmation  or  affidavit  which  may  be  required 
by  the  laws  of  any  foreign  or  other  country  out  of  Queensland  or  its 
dependencies  to  give  validity  to  instruments  in  writing  designed  to  be 
used  in  foreign  or  other  countries  respectively. 

Statutable  Declaration. 
Declaration  in  cases  l^.  And  whercas  it  may  be  necessary   and  proper  in  many 

not  specially  provided  cascs  not  herein  Specified  to  require  confirmation  of  written  instru- 
ments or  allegations  or  proof  of  debts  or  of  the  execution  of  deeds  or 
other  matters  be  it  therefore  enacted  That  it  shall  and  may  be  laAvful 
for  any  justice  of  the  peace  notary  public  or  other  officer  now  by  law 
authorised  to  administer  an  oath  to  take  and  receive  tlie  declaration 
of  any  person  voluntarily  making  the  same  before  him  and  if  any 
declaration  so  made  sliall  be  false  or  untrue  in  any  material  jiarticular 
the  person  wilfully  making  such  false  declaration  shall  be  deemed 
guilty  of  a  misdemeanor. 

Form  of  Declarations. 
14.  In  all  cases  "where  a  declaration  in  lieu  of  an  oath  shall 
have  been  substituted  by  this  Act  or  by  virtue  of  any  power  or 
authority  hereby  given  or  where  a  declaration  is  directed  or 
authorised  to  be  made  and  subscribed  under  the  authority  of  this  Act 
or  of  any  power  hereby  given  although  the  same  be  not  substituted 
in  lieu  of  an  oath  heretofore  legally  taken  such  declaration  unless 

otherwise 


for 

9  Vic.  No.  9  8.  9. 

2  Pring  1035. 


Form  of  declaration, 
9  Vic.  No.  9  9. 11. 
2  Pring  1035. 
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otherwise   direoted  by   the  powers"  hereby    given  shall   be  in  the  3i  Vicrosi*  ko.  12. 
followiug  form — 

"  I  A.  B.  do  solemnly  and  sincerely  declare  that  [Jet  htm  declare  the  fads]  and  I  9  Vie.  No.9  nchedule. 
"  make  this  solemn  declaration  conscientiously  believing  the  same  to  be  true  *  P"ng  1035. 
"  and  by  virtue  of  the  provisions  of  tlie  '  Oaths  Act  of  1867.'  " 

Fees  payable  thereon. 
15.  Wlionovcr  any  declaration  shall  ho  made  and  suhsorihcd  Tcm  payable. 
by  any  person  or  persons  under  or  in  pursuanec  of  the  provisions  of  g  Pring  1035.' ^*'' 
this  Act  or  any  of  them  all  and  every  such  fees  or  fee  as  would  have 
been  due  and  payable  on  the  talcina:  or  making  any  legal  oath  solemn 
affirmation  or  affidavit  sliall  he  in  like  manner  due  and  payable  upon 
making  and  subscribing  such  declaration. 

False  Dodarat'ion. 
IG.  In  any  case  where  a  declaration  is  substituted  for  an  oath  False  deeiamtion. 
under  the  authority  of  this  Act  or  by  virtue  of  any  power  or  autho-  ^  ^'':-  ^'°-  ^  '•  12. 
rity   hereby   given   or   is   directed  and  authorised  to  be   made   and      ""^ 
subscribed  under  the  authority  of  this  Act  or  by  virtue  of  any  power 
hereby  given  any  person  who  shall  wilfull}''  and  corruptly  make  and 
subscribe  any  such  declaration  knowing  the  same  to  be  untrue  in  any 
material  particular  shall  be  deemed  guilty  of  a  misdemeanor. 

Solemn  Affirmation. 

17.  If  any  person  called  as  a  witness  or  required  or  desired  to  Affirmation  instead  of 
make  an  oath  affidavit  or  deposition  shall  refuse  or  be  unwilling  from  J^'^  'is^Vk' "c'^'t25 
alleged  conscientious  motives  to  be  sworn  it  shall  be  lawful  for  the  s.  20. 

court   or  judge   or   other  presiding   officer   or   person   qualified   to  2*i>Iing  1649.^ '  ^^ 
administer  oaths  or  to  take  affidavits  or  depositions  iipon  being  satis- 
fied of  the  sincerity  of  such  objection  to  permit  such  j^erson  instead 
of  being  sworn  to  make  his  or  her  solemn  affirmation  in  the  words 
following  videlicet — 

"  I  A.  B.  do  solemnly  sincerely  and  truly  affirm  and  declare  that  the  taking  of 
"  any  oath  is  according  to  my  religious  belief  unlawful^and  I  do  also  solemnly 
"  sincerely  and  truly  affirm  and  declare  &c." — 

which  solemn  affirmation  shall  be  of  the  same  force  and  effect 
as  if  such  person  had  taken  an  oath  in  the  usual  form  and  the 
like  provisions  shall  apply  also  to  every  person  required  to  be  sworn 
as  a  juror. 

Quakers  and  Moraviatis. 

18.  Every  person  being  or  having  been  of  the  persuasion  of  Quaiers  and  Mora- 
the  people  called  Quakers  and  every  person  being  or  having  Ijceii  a  ^^',;^  ^P^™|J^'^^g^° 
Moravian  shall  be  permitted  to  make  his  or  her  solemn  affirmation  or  mation  or  declaration 
declaration  instead  of  taking  an  oath  in  all  places  and  for  all  purposes  g"^'*^'^^^^"" 'y,  e.  49 
whatsoever  where  an  oath  is  or  shall  be  required  either  by  the  common  s.  1.  2  Pringibsb. 
law  or  by  an  Act  of  Parliament  already  made  or  hereafter  to  be  made 

which  said  affirmation  or  declaration  shall  be  of  the  same  force  and 
effect  as  if  he  or  she  had  taken  an  oath  in  the  usual  form  and  if  any  pcaitr  on  affirming 
such  person  making  siich  solemn  afllrmation  or  declaration  shall  be  °''^l''^"^"^J''^^'^^- 
lawfully  convicted  wilfully  falsely  and  corruptly  to  have  affirmed  or 
declared  any  matter  or  thing  which  if  the  same  had  been  in  the  usual 
form  would  have  amounted  to  wilful  and  corrupt  perjury  he  or  she 
shall  incur  the  same  penalties  and  forfeitures  as  by  the  laws  and 

statutes 
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31  YicioEix  No.  12.  statute.?  of  this  colony  are  enacted  against  persons  conyicted  of  wilful 
and  corrupt  perjury  any  law  statute  or  custom  to  the  contrary 
notwithstanding  Provided  always  that  eyery  such  affirmation  or 
declaration  shall  be  in  the  words  following  that  is  to  say — 

Form  of  declaration,  "  I  A.   B.  being   [or   Laving  been   as  the  case   may  he]  one  of  the  people  called 

"  Quakers  [or  one  of  the  persuasion  of  the  people  called  Quakers  or  of  the 
"  united  brethren  called  Moravians  as  the  case  vwi/  &e]  do  solemnly 
"  sincerely  and  truly  aiBrm  and  declare." 

iSejjaratists. 

Separatists  instead  of  l^.  Evcry  pcrsou  for  the  time  being  belonging  to  the  sect 

an  oath  may  make  Called  Separatists  Avho  shall  be  required  upon  any  laAvful  occasion  to 
tionf"^""'""  ^^"^'^'  take  an  oath  in  any  case  where  by  law  an  oath  is  or  may  be  required 
3  &  4  Wm.  lY.  c.  82.  shall  iustcad  of  the  usual  form  be  permitted  to  make  his  or  her  solemn 
affirmation  or  declaration  in  these  words  following  vkleUcet — 

"  I  A.  B.  do  in  the  presence  of  Almighty  God  solemnly  sincerely  and  truly  affirm 
"  and  declare  that  I  am  a  member  of  the  religious  sect  called  Separatists  and 
"  that  the  taking  of  any  oath  is  contrary  to  my  religious  belief  as  well  as 
"  essentially  opposed  to  the  tenets  of  that  sect  and  I  do  also  in  the  same 
"  solemn  manner  affirm  and  declare  " — 

Sueh  affirmation  shall  wliich  Said  solcmu  affirmation  Or  declaration  shall  be  adjudged  and  taken 

oath  ''"^  ^'^^'^^  °^ ''"  ^^'^  ^^  hereby  enacted  and  declared  to  be  of  the  same  force  and  effect 

to  all  intents  and  purposes  in  all  courts    of  justice  and  other  places 

whatsoever  where  by  law  an  oath  is  or  may  be  required  as  if  such 

Separatists  had  taken  an  oath  in  the  usual  form. 

Persons    making    a  20.  If  any  jiersou  making  sucli  solemn  affirmation  or  declara- 

faise  affirmation  to  be  ^Jqu  shall  in  fact  uot  be  ouc  of  tlic  pcople  commoulv  called  Separatists 

punishment   as   for  or  shall  wilfully  falsely  and  corruptly  affirm  or  declare  any  other 

n^4^w    lY     8'  ^'^^^t'^^'  01'  thing  which  if  the  same  had  been  sworn  in  tlie  usual  form 

"'  would  have    amounted   to   wilful    and    corrupt   perjury    every    such 

pei'son  so  otfending  shall  incur  the  same  penalties  and  forfeitures  as 

by  the  laws  and  statutes  of  this  colony  are  or  may  be  enacted  or 

jirovided  against  persons  convicted  of  wilful  and  corrupt  perjury. 

Oaths  of  Jnrors. 
Swearing  of  jurors  in  21.  Jurors  may  be  sworn  in  civil  causes  in  open  court  in  the 

ci7»  causes.  following  form  or  to  the  like  effect — 

"  You  shall  well  and  truly  try  the  issues  joined  between  the  parties  [or  assess  the 
"  damages  herein]  and  a  true  verdict  give  according  to  the  evidence  So 
"  help  you  God." 

Swearing  of  jurors  in  22.  Jurors  may  bc  swom  in  criminal  trials  in  open  court  in 

enmmai  tr.ais.  ^j^^  following  form  or  to  the  like  effect— 

In  felony  or  misde-  "  You  shall  well  and  truly  try   and  true  deliverance  make  between  our  Sovereign 

meanor.  "  Lady  the  Queen  and   the   prisoner   [or  prisoners  or  defendant]  at  the  bar 

"  [or  the  defendant]  whom  you  shall  have  in  charge  and  a  true  verdict  give 

"  according  to  the  evidence     So  help  you  God  " 

or  in  misdemeanor  the  jurors  may  be  sworn  as  follows  or  to  the  like 
effect — 

In  misdemeanor.  "  You  shall  well  and  truly  by  the  issue  [or  issues]  joined  between  Our  Sovereign 

"  Lady  the  Queen  and  the  defendant  and  a  true  verdict  give  according  to 
"  the  evidence     So  help  you  God.", 

Outht 
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Oaths  of  Witnesses.  sivictobi*  No.  12. 

23.  Witnesses  may  be  sworn  in  civil  causes  in  open  coui't  in  -witncs^^Tatu  in 
tlie  following  form  or  to  the  like  effect —  ci^u  causes. 

"  The  evidence  wLicli  you  sliall  give  to  the  court  and  jury  sworn  touching  the 
"  matters  in  question  between  the  parties  shall  be  the  truth  the  whole  truth 
"  and  nothing  but  the  truth     So  help  j'ou  God." 

Oath  to  make  True  Answer. 
21..  Any  person  may  be  sworn  ou  the  voire  dire  in  the  following  roiV»  $ire. 
form  or  to  the  like  effect — 

"  You  shall  true  answer  make  to  all  such  questions  aa  the  court  shall  demand  of 
you     So  help  you  God." 

25.  Witnesses  may  be  sworn  on  criminal  trials  in  open  court  witnesses'  ootu  on 
in  the  foUowin"-  form  or  to  the  like  effect—  "'^'""^  '""''• 

"  The  eviJcuee  which  you  shall  give  to  the  court  and  jury  sworn  between  our  Sovc- 
"  reign  Lady  the  Queen  and  the  prisoner  [or  prisoners  or  defendant]  at  the  bar 
"  [or  the  defendant]  shall  be  the  truth  the  whole  truth  and  nothing  but  the 
"  truth     So  help  you  God." 

Oaths  of  Intei'preters   in   Cicil   Causes. 

26.  Interjjreters  may  be  sworn  in  civil  causes  in  open  court  in  interpreters'  oath  in 
the  following  form  or  to  the  like  effect—  "'^^  '"'^^^'''■ 

"You  swear  that  you  understand  the  language  of  the  witness  [or  plaintiff  oc 
"  defendant]  and  are  able  to  interpret  between  him  and  the  court  and  jury 
"  and  all  persons  conversiiiit  with  the  English  language       So  help  you  God" 

"  You  shall  well  and  truly  interpret  and  true  explanation  make  between  the 
•■'  witness  [or  plaintiff  or  defendant]  and  the  court  and  jury  and  all 
"  persons  conversant  with  the  English  laniruage  to  the  best  of  your 
"  knowledge  skill  and  ability  and  the  evidence  you  shall  give  to  the  court 
"  and  jury  sworn  touching  tlie  matters  in  question  shall  be  truth  the 
"  whole  truth  and  nothing  but  the  truth     So  help  you  God." 

27.  Interpreters  may  be  sworn  in  civil  causes  in  open  coui't  interpreters'  oath  in 
to  interpret  on  the  voii'e  dire  in  the  followini!;  form  or  to  the  like  "^."^  j^/*""^  °°  ""* 

rp      ,      *^  "  voire  aire. 

"  You  swear  that  you  understand  the  language  of  the  witness  [or  plaintiff  or 
"  defendant]  and  are  able  to  interpret  between  him  and  the  court  and  all 
"  persons  conversant  with  the  English  language     .So  help  you  God  " 

"  You  shall  well  and  truly  interpret  and  true  explanation  make  between 
"  the  witness  [or  plaintiff  or  defendant]  and  the  court  and  all  persons 
"  conversant  with  the  English  language  to  the  best  of  your  knowledge 
"  skill  and  ability  and  ynu  shall  true  answer  make  to  all  such  questions  as 
"  the  court  shall  demand  of  you     So  help  you  God." 

Interpreters^  Oaths  for  the  Purpose  of  Arraignment. 

28.  Interpreters  may  be  sworn  in  open  court  for  the  purpose  interpreters'  oath 
of  conducting  the  arraignment  of  any  person  accused  in  the  following  ^°'' "'°  '^™'g"°"^°t' 
form  or  to  the  like  effect — 

"  You  swear  that  you  understand  the  language  of  the  prisoner  at  the  bar  and  are  To  interpret  between 
"  able  to  interpret  between  him  and  the  court     So  help  you  God"  prisoner  and  others. 

"  You  shall  well  and  truly  interpret  and  true  explanation  make  between 
"  the  prisoner  at  the  bar  and  the  court  to  the  best  of  your  know- 
"  ledge  skill  and  ability  and  you  shall  true  answer  make  to  all  such 
"  questions  as  the  court  shall  demand  of  you     So  help  j-ou  God  " 

and  whenever  on  the  trial  of  such  person  it  may  be  necessary  to 
examine  a  witness  who  does  not  speak  the  English  language  on  the 
voire  dire  the  interpreter's  oath  may  be  in  the  form  given  in  the  section 

n«xt 
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To  interpret  between 
a  witness  and  others. 


31  Tictoeij:  No.  12.  next  preceding  tlie  present  section  or  to  the  like  effect  retaining  tlie 
word  "  witness  "  througliont. 

Oaths  of  Interpreters  in  Criminal  Cases. 

29.  Interpreters  may  be  sworn  for  tlie  purposes  of  a  criminal 
trial  in  open  court  in  the  following  form  or  to  the  like  effect — 

Foreign  Prisoner. 

"  You  swear  that  you  understand  the  language  of  the  prisoner  \or  prisoners  or 
"  defendant]  at  the  bar  [or  the  defendant]  and  are  able  to  interpret  between 
"  him  [or  thein]  and  the  court  and  jury  and  between  him  [or  them]  and  all 
"  persons  conversant  with  the  English  language     So  help  you  God  " 

"  You  shall  well  and  truly  interpret  and  true  explanation  make  between 
"  the  prisoner  [or  prisoners  or  defendant]  at  the  bar  [or  the  defendant] 
"  and  the  court  and  jury  and  between  him  [or  them]  and  all  persons 
"  conversant  with  the  English  language  to  the  best  of  your  knowledge 
"  skill  and  ability  and  the  evidence  which  you  shall  give  to  the  court 
"  and  jury  sworn  between  our  Sovereign  Lady  the  Queen  and  the  prisoner 
"  [or  prisoners]  at  the  bar  shall  be  the  truth  the  whole  truth  and  nothing 
"  but  the  truth     So  help  you  God  " 

Foreign  Witness. 
"  You   swear  that  you  understand  the  language    of  the  witness   and  are  able 
"  to  interpret  between  him  and  the  court  and  jury  and  the  prisoner  and  all 
"  persons  conversant  with  the  English  language  " 

''  You  shall  well  and  truly  interpret  and  true  explanation  make  between 
"  the  witness  the  court  and  jury  and  the  prisoner  and  all  persons 
"  conversant  with  the  English  language  and  the  evidence  which  you 
"  shall  give  to  the  court  and  jury  sworn  between  our  Sovereign  Lady 
"  the  Queen  and  the  prisoner  at  the  bar  shall  be  the  truth  the  whole  truth 
"  and  nothing  but  the  truth     So  help  you  God  " 

ProTided  that  when  the  witness  and  the  prisoner  are  foreigners  of 
different  languages  and  the  interpreter  is  imahle  to  interpret  to  the 
prisoner  the  reference  to  the  prisoner  shall  he  omitted  and  an  addi- 
tional interpreter  sworn  to  interpret  the  English  interpretation  of  the 
fii'st  interpreter  to  the  prisoner. 

30.  When  on  any  criminal  trial  a  witness  and  the  prisoner  are 
foreigners  of  different  languages  and  a  foreign  interpreter  can  be  foimd 
conversant  with  the  languages  of  the  prisoner  and  the  witness  and  able  to 
interpret  between  them  and  a  second  interpreter  can  be  found  conversant 
with  the  EngHsh  and  with  any  language  with  which  the  first  inter- 
preter is  conversant  and  able  to  interjiret  from  the  last-named  language 
into  English  the  fh'st  interpreter  may  be  sworn  throiigh  the  second 
intei-preter  in  open  court  in  the  following  form  or  to  the  like  effect — 

"  You  swear  that  you  understand  the  several  languages  of  the  witness  and  the 
"  prisoner  and  arc  able  to  interpret  betwen  them     So  help  you  God  " 

"  You  shall  well  and  truly  interpret  and  true  explanation  make  between 
"  the  witness  and  the  prisoner  at  the  bar  and  the  prisoner  at  the  bar 
"  and  the  witness  and  between  them  and  each  of  them  and  the  court  and 
"  jury  and  all  interpreters  witnesses  and  persons  whatsoever  to  the  best  of 
"  your  knowledge  skill  and  ability  and  the  evidence  you  shall  give  to  the 
"  court  and  jury  sworn  between  our  Sovereign  Lady  the  Queen  and  the 
"  prisoner  at  the  bar  shall  be  the  truth  the  whole  truth  and  nothing  but  the 
"truth     So  help  you  God" 

and  whatever  be  the  number  of  interpreters  necessary  before  the 
statements  of  the  prisoner  and  the  witness  can  be  interpreted  into  one 
and  the  same  language  and  into  English  the  same  forms  of  oath  shall 

be 
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be  aclministorccl  mutatis  mntandis  to  eacli  intoi-pretor  in  the  succession  3i  Victobi^  No.  12. 
and  the  like  provision  shall  ap})ly  in  civil  causes  as  far  as  may  be.  — 

Octth  of  Bailiff  in  charge  of  Jury. 

31.  Bailiffs  luay    be    sworn  to   take  charge  of  juries  iu  the  OathofbaOiffiD 
following-  form  or  to  t'he  like  effect—  charge  of  jury. 

"  You  swcir  that  you  will  keep  this  jury  in  some  safe  and  convenient  place 
"  without  meat  drink  or  fire  candle-light  excepted  You  shall  allow  no 
"  one  to  speak  to  them  ucitlier  shall  you  speak  to  them  yourself  without 
"  leave  of  the  court  except  it  be  to  ask  if  they  have  agreed  upon  their 
"  verdict     So  help  you  God." 

General  JProvision. 

32.  Nothing  herein  contained  shall  invalidate  any  oath  sworn  Gcuerai  provision. 
or  taken  in  a  sufficient  and  lawful  form  and  any  oath  of  allegiance  or 

office  sAvorn  before  a  jndgc  of  the  Supreme  Coiu't  may  be  certified  or 
recorded  by  the  associate  or  judge's  clerk. 

What  Oaths  shall  bind. 

33.  In  all  cases  in  which  an  oath  may  lawfully  be  and  shall  au  persona  bound  by 
liaA'e  been  administered  to  any  person  either  as  a  iuryman  or  a  witness  f'i'^o'»t'>a<i"ii"'sterod 

.;     i       ,  ..,".*  ,  111   the   lomi    &c.   m 

or  a  deponent  m  any  procecduig  civil  or  criminal  in  any  court  of  law  wiiicii  smh  persons 
or  equity  in  the  colony  or  on  appointment  to  any  office  or  employment  "'^2'vic' c  'loi'"^ 
or  on  any  occasion  whatever  such  person  is  bound  by  the  oatli 
administered  provided  the  same  shall  have  been  administered  in  such 
form  and  with  such  ceremonies  as  such  person  may  declare  to  be 
binding  and  every  such  person  in  case  of  wilful  false  swearing  may  be 
convicted  of  the  crime  of  perjury  in  the  same  manner  as  if  the  oath 
had  been  administered  in  the  form  and  with  the  ceremonies  most 
commonly  adopted. 

Foicers  of  the  Court. 
31.  It  shall  be  lawful  for  the  judges  of  the  Supreme  Court  or  General  rules   may 
a  maiority  of  them  of  whom  the  Chief  Justice  shall  be  one  from  time  ?'"',   """^°   ^^   "'" 
to  time  to  make  all  such  general  rules  and  orders  for  the  effectual  17  vie.  Xo.  21 9. 174. 
execution  of  this  Act  and  of  the  intention  and  object  hereof  and  for  7.^''""'?. 'i..^''^^- 

"  ,  ,      lo  &  If)   *  ic.  c.  /6 

fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  matters  herein  s.  223. 

contained  and  the  performance  thereof  and  to  prescribe  forms  for  tlie  s^pr/,^;  310^'*  ''  ^^' 

doing  of  anything  by  this  Act  prescribed  or  authorised  to  be  done 

Provided  that  nothingherein  contained  shall  be  construed  to  restrain  the 

authority  or  limit  the  jurisdiction  of  the  said  court  or  the  judges 

thereof  to  make  rules  or  orders  or  otherwise  to  regulate  and  dispose 

of  the  business  therein. 

Commencement  and  Short  Title. 
35.  This    Act    shall    commence    on   the   thirty-first    day    of  Commcnccmcut  of 
December  one  thousand  eight  hundred  and  sixty-seven  and  may  be 
referred  to  as  the  "  Oaths  Act  of  1SG7."  ^^""^  """• 


An 
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3ivicTOEi^No.36.  An  Act  to  Consolidate   and  Amend  the    Laws 

relating  to  Mercantile  Matters, 

[2StJi  December,  1867. 

Preamble.  "\T/"HEREAS  it  is  expedient   to  consolidate  and  amend   the  laws 

relating  to  mercantile  matters  Be  it  enacted  by  the  Queen's 
Most  Excellent  Majesty  by  and  Avith  the  advice  and  consent  of  the 
Legislative  Council  and  Legislative  Assembly  of  Queensland  in  Parlia- 
ment assembled  and  by  the  authority  of  the  same  as  follows — 

Assignment  of  Personalty. 
Assignment  to  self  1-  Any  persou  shall  have  power  to  assign  personal  property 

22V23  vie  c  35  ^^^  ^y^  ^^^^  assignable  including  chattels  real  directly  to  himself  and 
s.  21.  another  person  or  other  persons  or  corporation  by  the  like  means  he 

might  assign  the  same  to  another. 

Towers  of  Attorney. 
Conveyances  &c.  uu-  2.  Whenever  the  person  who  may  have  executed  or  shall  here- 

fucT^ney '""^"iTc"  °^ ''^ft'^^'  cxccutc  any  power  of  attorney  (whether  such  person  were  or  be 
after  death  or  revo-  at  tlic  time  witliiu  the  colouy  or  not)  shall  have  declared  or  shall 
notke  thereof  't'cf'^be  dcclarc  therein  that  such  power  shall  continue  in  force  until  notice 
Tahd.  of  his  death  or  of  the  revocation  of  such   power    shall  have   been 

2  Prb"  Ills."  received  by  the  attorneys  named  therein  then  and  in  every  such  case 
such  power  shall  operate  accordingly  and  every  act  hereafter  done 
performed  or  submitted  to  by  the  said  attorneys  within  the  scope  of 
the  powers  and  authority  conferred  upon  them  after  such  death  or 
revocation  as  aforesaid  and  before  notice  thereof  shall  have  been 
received  shall  be  as  effectual  in  all  respects  as  if  such  death  or  revo- 
cation had  not  happened  or  been  made  and  a  solemn  declaration 
made  by  any  such  attorney  that  he  has  not  received  any  notice  of  the 
revocation  of  such  power  of  attorney  by  death  or  otherwise  shall  if 
made  immediately  before  or  after  executing  any  such  conveyance  or 
other  instrument  as  aforesaid  or  doing  or  performing  or  sulomitting 
to  any  such  act  as  aforesaid  be  taken  to  be  conclusive  jiroof  of  such 
non-revocation  at  the  time  of  such  execution  in  favor  of  any  person 
who  shall  bond  fide  and  for  valuable  consideration  and  without  notice 
to  himself  of  any  such  revocation  have  accepted  any  sucli  conveyance 
or  other  instrument  from  or  dealt  with  such  attorney  in  the  name  of 
his  principal. 

Fieri  Facias. 
Persons  acquiring  3.  No  Writ  o^  fieri  fttcias  ov  otlicr  wi'it  of  execution  and  no  writ 

(hey  havrbccn  6eiz°c'd  of  attachment  agaiust  the  goods  of  a  debtor  shall  prejudice  the  title 
or  attached  under  a  to  sucli  goods  acquircd  bv  auv  pcrsou  loncl  fide  and  for  a  valuable 

■writ  ntTftincif  fVipoplliii'  C*  1  «/  t/      i  «/ 

protected.  considcration  beiore  the  actual  seizure  or  attachment  thereoi  by  virtue 

28X'<^^^'o-6  8. 1.     of  such  writ  provided  such  person  had  not  at  the  time  when   he 

.    "°  "  ■  acquired  such  title  notice  that  such  writ  or  any  other  writ  by  virtue 

of  Avhich  the  goods  of  such  owner  might  be  seized  or  attached  had 

been  delivered  to  and  remained  iinexecuted  in  the  hands  of  the  sheriff 

or  under  sheriff  or  of  any  'other  officer. 

4.  Every 
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Saliiified  Scctinl'ies.  31  Victobls  Xo. 36. 

d-.    Every  person  who  \wuv'  surety  for  the  deht  or  ckity  of  ,        ,      ,     ,. 
another  or  being  liable  with  another  lor  any  deht  or  duty  shall  payoimrgcs  iho  liabuiiy 
such  deht  or  perform  such  duty  sliall  he  entitled  to  have  assigned  to  ltg,!'me,a  "^ nil  «'- 
him  or  to  a  trustee  for  him  e\  ery  judgment  specialty  or  other  security  curitics  luid  by  tho 
which  shall  be  held  by  the  creditor  in  respect  of  such  debt  or  duty  ^*vS°''j,-o  e  a  5 
whether  such  judgment  specialty  or  other  security  shall  or  shall  not  s  Pring  227. 
be  deemed  at  law  to  have  been  satisfied  by  tlie  payment  of  the  debt 
or  performance  of  the  duty  and  such  jierson  shall  be  entitled  to  stand 
in  the  place  of  the  creditor  and  to  use  all  the  remedies  and  if  need  be 
and  upon  a  proper  indemnity  to  use  the  name  of  the  creditor  in  any 
action  or  other  proceeding  at  law  or  in  equity  in  order  to  obtain  from 
the  principal  debtor  or  any  co-surety  co-contractor  or  co-debtor  as 
the   case   may  be  indemnification  for  the  advances  made  and   loss 
sustained  by  the  person  who  shall  have  so  paid  such  debt  or  performed 
such  duty  and  such  payment  or  performance  so  made  by  such  surety 
shall  not  be  pleadable  in  bar  of  any  such  action  or  other  jjroceeding 
by  him     Provided  always  that  no  co-surety  co-contractor  or  co-debtor 
shall  be  entitled  to  recover  from  any  other  co-surety  co-contractor 
or  co-debtor  by  the  means  aforesaid  more  than  the  just  proportion  to 
which  as  between  those  parties  themselves  such  last-mentioned  person 
shall  be  justly  liable. 

Bills  of  Lading. 

5.  Whereas  by  the  custom  of  merchants  a  bill  of  lading  of  Preamble, 
goods  being  transferable  by  indorsement  the  property  in  the  goods  i*iving^n.^'" 
may  thei'cby  pass  to  the  indorsee  but  nevertheless  all  rights  in  respect  is  i  lo  Vic.>  ni. 
of  the  contract  contained  in  the  bill  of  lading  continue  in  the  original 

shipper  or  owner  and  it  is  expedient  that  such  rights  should  pass  with 

the  property     And  whereas  it  frequently  happens  that  the  goods  in 

respect  of  which  bills  of  lading  }nirport  to  be  signed  have  not  been 

laden  on  board  and  it  is  proper  tliat  such  bills  of  lading  in  the  hands 

of  a  bond  fide  holder  for  value  should  not  be  questioned  by  the  master 

or  other  person  signing  tho  same  on  the  ground  of  the  goods  not 

having  been  laden  as  aforesaid     Now  therefore  be  it  enacted  that 

every  consignee   of   goods   named    in   a   bill   of   lading   and   eveiy  Risiits  under  buis  of 

indorsee   of\a  bill    of  lading   to  whom  the  property    in   the    goods  [g;;^f^°i;X,i"e°"' 

therein  mentioned  shall  jjass  upon  or  by  reason  of  such  consignment  20  Vic.  No.  13  e.  i. 

or  Indorsement  shall  have  transferred  to  and  vested  in  him  all  rights  jg^'ig  vie.  c.  in 

of  suit  and  lie  subject  to  the  same  liabilities  in  respect  of  such  goods  s.  1. 

as  if  the  contract  contained  in  the  bill  of  lading  had  been  made  with 

himself. 

6.  Nothing  herein  contained  shall  prejudice  or  affect  any  right  Nottoaflcet  right  of 
of  stoppage  in  transilu  or  any  right  to  claim  freight  against  the  original  or^Xms  for 'freight! 
shipper    or  owner  or  any  liability  of  the  consignee  or  indorsee  by  20  vic.  Xo.  13  s.  a. 
reason  or  in  consequence  of  his  being  such  consignee  or  indorsee  or  }g  '^\rj  yic.  c.  lu 
of  his  receipt  of  the  goods   by  reason  or   in   consequence  of  such  9. 2. 
consignment  or  indorsement. 

7.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee  Biu  of  lading  inlands 
for  valuable  consideration  representing  goods  to  have  been  shipped  °iusr"c^'*''cTTdmca'^°of 
on  board  a  vessel  shall  be  conclusive  evidence  of  such  shipment  as  tho  shipment  as 
against  the  master  or  other  person  signing  the  same  notwithstanding  "S"'^''  '""'*^  "^ 

that 
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siVicioEij;  No.  36.  that  sucli  goocls  01"  souie  part  tliereof  may  not  have  been  so  shipped 
20  Vic.  NoTia  s.  3.  i^i^less  such  hokler  of  the  bill  of  lading  shall  have  had  actual  notice 
1  Priug  113.  at  the  time  of  receiving  the  same  that  the  sroods  had  not  been  in  fact 

I«3*  1^  ^- •=•  ^^Maden  on  board. 

Interpretation. 

Meaning  of  the  term  8.  Any  bill  of  lading  India  warrant  dock  warrant  warehouse 

5'i'6TkrV39'3''4  keeper's  certificate  warrant  or  order  for  the  delivery  of  goods  or  any 

other  documents  used  in  the  ordinary  course  of  business  as  proof  of 

the  possession   or   control   of  goods  or  authorising  or  purporting  to 

authorise  either  by  indorsement  or  delivery  the  possessor   of  such 

document  to  transfer  or  receive  goods  thereby  represented  shall  be 

deemed  and  taken  to  be  a  document  of  title  within  the  meaning  of 

And  when  agent  en.  the   elcvcu   sectious   ucxt   succecdiug   and   any   agent   entrusted   as 

''''^^''^'''  hereinafter  mentioned  and  possessed  of  any  such  document  of  title 

whether    derived    immediately   from   the   owner   of  such   goods   or 

obtained  by  reason  of  such  agents  having  been  entrusted  with  the 

possession  of  the  goods  or  of  any  other  document  of  title  thereto 

shall  be  deemed  and  taken  to  have  been  entrusted  with  the  possession 

of  the  goods  rejiresented  by  such  document  of  title  as  aforesaid  and 

all   contracts    pledging    or    giving    a    lien  upon  such  document  of 

title     as    aforesaid    shall    be    deemed    and    taken    to     be    resjiec- 

tively     pledges     of    and    liens     upon    the     goods    to    which    the 

And  when  in  posses-  Same   relates   and   such   agent   shall   be   deemed  to  be  possessed  of 

"°°'  such  goods  or  documents  whether  the  same  shall  be  in  his  actual 

custody  or  shall  be  held  by  any  other  person  subject  to  his  control  or 

for  him  or  on  his  behalf  and  where  any  loan  or  advance  shall  be 

bond  fide  made  to  any  agent  entrusted  with  and  in  possession  of  any 

such  goods  or  documents  of  title  as  aforesaid  on  the  faith  of  any 

contract  or  agreement  in  writing  to  consign  deposit  transfer  or  deliver 

such  goods  or  documents  of  title  as  aforesaid  and  such   goods   or 

documents  of  title  shall  actually  be  received  by  the  person  making 

such   loan   or   advance   without  notice   that   such    agent    was    not 

autliorised  to  make  such  pledge  or  security  every  such  loan  or  advance 

shall  be  deemed  and  taken  to  be  a  loan  or  advance  on  the  security  of 

such  goods  or  documents  of  title  within  the  meaning  of  this  Act 

though  such  goods  or  documents  of  title  shall  not  actually  be  received 

by  the  person  making  such  loan  or  advance  till  the  period  subsequent 

What  to  be  deemed  thereto  and  any  contract  or  agreement  whether  made  directly  with 

ment°"  and  advance!"  ^^^^  agent  as  aforcsaid  or  with  any  clerk  or  other  person  on  his 

beliaK  shall  be  deemed  a  contract  or  agreement  with  such  agent  and 

any  payment  made  whether  by  money  or  bill  of  exchange  or  other 

negotiable  secm'ity  shall  be  deemed  and   taken   to   be   an  advance 

Possession  prima      withiu   the   meaning    of  this   Act   and   an   agent   in   possession   as 

{rultinl."'™''*  °^  *"'  aforesaid  of  such  goods  or  documents  shall  be  taken  for  the  purposes 

of  this  Act  to  have  been  entrusted  therewith  by  the  owner  thereof 

unless  the  contrary  can  be  shown  in  evidence. 

Persons  Entrusted  with  Goods. 
Factors   or   agents  9.  Any  person  or  persons  entrusted  for  the  pui'pose  of  consign- 

pol3e9°3ion'°^*d^m^  ment  or  of  sale  with  any  goods  wares  or  merchandise  and  who  shall 
owners  so  as  to  give  have  shipped  such  goods  wares  or  merchandise  in  his  her  or  their  own 

name 
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name  01- names  aud  any  person  or  persoias  iu  whose  name  or  names  31  tictom.f.  xo.  36. 
any  goods  wares  or  merchandise  shall  he  shipped  hv  any  other  person    ,. ,..  — 

^  1      11   1         1  ^  1   J     1  ,1,1.*  '  '■  Talidity   to  contracts 

or  persons  shall  be  deemed  and  taken  to  he  the  true  owner  or  owners  with  persons  dcaUng 
thereof  so  far  as  to  entitle  the  consignee  or  consignees  of  such  goods  f";"^  -^J?"  ^^JJP^"  *^''° 
wares  and  merchandise  to  a  lien  thereon  in  respect  of  any  money  or  pcrty.      "  "    ^™" 
negotiable  security  or  securities  advanced  or  given  hy  such  consignee  ^  ^'^°-  ^^-  <^-  ^^  «•  '• 
or  consignees  to  or  for  the  use  of  the  person  or  persons  in  whose 
name  or  names  such  goods  wares  or  merchandise  shall  he  shipped  or 
in  respect  of  any  money  or  negotiable  security  or  securities  received 
by  him  her  or  them  to  the  use  of  such  consignee  or  consignees  in  the 
like  manner  to  all  intents  and  purposes  as  if  such  person  or  persons 
was  or  were  the  true  OAvner  or  owners  of   such  goods   wares  and 
merchandise     Provided  such  consignee  or  consignees  shall  not  have  rroviso  as  to  notice, 
notice  hy  the  bill  of  lading  for  the  delivery  of  such  goods  wares  or 
merchandise  or  otherwise  at  or  before  the  time  of  any  advance  of 
such  money  or  negotiable  security  or  of  such  receipt  of  money  or 
negotiable  security  in  respect  of  which  such  lien  is  claimed  that  such 
person  or  persons  so  shipping  in  his  her  or  their  own  name  or  names 
or  in  wliose  name  or  names  any  goods  Avares  or  merchandise  shall  be 
shipped  by  any  person  or  i)ersons  is  or  are  not  the  actual  and  bond 
fide  OAAHier  or  OAATiers  proprietor  or  proprietors  of  such  goods  wares 
and  merchandise  so  shipped  as  aforesaid  any  laAV  usage  or  custom  to 
the  contrary  thereof  in  any  Avise  notAvithstanding     Provided  also  that  As  to  buis  of  disco- 
the  person  or  persons  in  whose  name  or  names  any  such  goods  Avares  ^^''^" 
or  merchandise  are  so  shipped  as  aforesaid  shall  be  taken  for  the 
purposes  of  this  Act  to  have  been  entrusted  thcrcAvith  for  the  purpose 
of  consignment  or  of  sale  unless  the  contrary  thereof  shall  be  made 
to  appear  by  bill  of  discoA-ery  or  otherwise  or  be  made  to  appear  or 
be  shoAvn  in  evidence  by  any  person  disputing  such  fact. 
Persons  entrusted  icith  Bill  of  Lading. 

10.  Any  person  or  persons  entrusted  Avith  and  in  possession  of  Person  iu  possession 
any  bill  of  lading  India  AA-arrant  dock  Avarrant  "warehouse-keeper's  ^^^^'^^"/^'^'"fQf^^y 
certificate  Avharliui>'er's  ccrtiticate  Avarrant  or  order  for  delivery  of  goods  as  to  make  vaUd  con- 
shall  be  deemed  and  taken  to  be  the  true  OAvner  or  owners  of  the  g''^^;  jy  ^  g.^ ^  g. 
goods  wares  and  merchandise  described  and  mentioned  in  the  said 
several  documents  hereinljcforc  stated  respectiA'cly  or  either  of  them 
so  far  as  to  give  validity  to  any  contract  or  agreement  hereafter  to 
be  made  or  entered  into  by  such  person  or  persons  so  entrusted  and 
in  possession  as  aforesaid  Avith  any  person  or  persons  body  or  bodies 
politic  or  corporate  for  the  sale  or  disposition  of  the  said  goods  wares 
and  merchandise  or  any  part  thereof  or  for  the  deposit  or  pledge 
thereof  or  any  part  thereof  as  a  security  for  any  money  or  negotiable 
instrument  or  instruments  adA'anced  or  given  by  such  person  or 
persons  body  or  bodies  politic  or  corporate  upon  the  faith  of  such 
several  documents  or  either  of  them  Provided  such  person  or  persons 
body  or  bodies  politic  or  corporate  shall  not  have  notice  of  such 
documents  or  either  of  them  or  otherwise  that  such  person  or  persons 
so  entrusted  as  aforesaid  is  or  arc  not  the  actual  and  bond  fide  OAvner 
or  oAvners  proprietor  or  proprietors  of  such  goods  Avarcs  or  merchandise 
SO  sold  or  de2iosite(t.or  pledged  as  aforesaid  any  law  usage  or  custom 
to  the  contrary  thereof  in  anyAvise  notAvithstanding. 

N  ,  Bond 
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31  YicTOEi^  Ko.  36.  Bond  Fide  Adcaiices. 

Sond  jidJIdyance  to  H-    Eroui   aiicl   after   the   commeucement   of  this    Act    any 

persous  eutrusted  agent  who  shall  thereafter  be  entrusted  with  the  possession  of  goods 
0?  goods  oT^docu-  or  of  the  documents  of  title  to  goods  shall  be  deemed  and  taken  to  be 
meuts  of  title  though  owner  of  such  goods  and  documents  so  far  as  to  civc  validity  to  any 

known  to    DG  Stents 

protected.  °  coutract  or  agreement  by  way  of  pledge  lien  or  security  bond  fide 
5  &  6  Tic.  c.  39  6. 1.  mixde  by  any  person  Avith  such  agent  so  entrusted  as  aforesaid  as  well 
for  any  original  loan  advance  or  payment  made  upon  the  security  of 
such  goods  or  documents  as  also  for  any  fm-ther  or  continuing  advance 
in  respect  thereof  and  such  contract  or  agreement  shall  be  binding 
upon  and  good  against  the  owner  of  such  goods  and  all  other  persons 
interested  therein  notwithstanding  the  person  claiming  such  pledge  or 
lien  may  have  had  notice  that  the  person  with  whom  such  contract  or 
agreement  is  made  is  only  an  agent. 

Bond  Fide  Deposits  and  Exclmncjes. 

So/i« /(/e  deposits  in  12.  Whcu  any  sucli  coutract  Or  agreement  for  pledge  lieu  or 

exchaiige  protot«L    scciu-ity  shall  be  made  in  consideration  of  the  delivery  or  transfer  to 

such  agent  of  any  other  goods  or  merchandise  or  document  of  title  or 

negotiable  security  upon  Avhicli  the  person  so  delivering  up  the  same 

had  at  the  time  a  valid  and  available  lien  and  security  for  or  in  respect 

of  a  previous  advance  by  virtue  of  some  contract  or  agreement  made 

with  such  agent  such  contract  and  agreement  if  hond  fide  on  the 

part  of  the  person  with  whom  the  same  may  be  made  shall  be  deemed 

to  be  a  contract  made  in  consideration  of  an  advance  within  the  true 

intent  and  meaning  of  this  Act  and  shall  be  as  valid  and  effectual  to 

all  intents  and  purposes  and  to  the  same  extent  as  if  the  consideration 

But  no  lieu  boyoud  for  tlic  sauic  had  been  a  hond  fide  pi'esent  advance  of  money    Provided 

give™up.°^'''''^°°'''^l^^'^^3's  that  the  lien  acquired  under  such  last-mentioned  contract  or 

iigreement  upon  the  goods  or  documents  dejiosited  in  exchange  shall 

not  exceed  the  value  at  the  time  of  the  goods  and  merchandise  which 

or  the  documents  of  title  to  which  or  the  negotiable  security  which 

shall  be  delivered  up  and  exchanged. 

Bond  Fides  Essential. 
But  the  statute  to  be  13.    The    last  two  preceding  sections  and  every  matter  and 

construed  to  protect  thing  therein  contained  shall  be  deemed  and  construed  to  "ive  validity 

onlv  tr&u SQ'Ctioiis 

ioiid  fide    without  to  such  coutracts  and  agreements  only  and  to  protect  only  such  loans 

notice  that  the  agent  fifiyjii^jjeg    ^j^fl   exchauges   as  shall  be  made    hond  fide   and  Avithout 

^•iUiouf  authoruVof  uoticc  that  the  agent  making  such  contracts  or  agreements  as  aforesaid 

maU  fide  against  the  jj^g  j^q^  authority  to  make  the  same  or  is  acting  mala  fide  in  respect 

5&6  Vic.  c.  39  B.  3.  thereof  against  the  owner  of  such  goods  and  merchandise  and  nothing 

therein  contained  shall  be  construed  to  extend  to  or  protect  any  lien 

or  pledge  for  or  in  respect  of  any  antecedent  debt  owing  from  any 

agent  to  any  person  with  or  to  whom  such  lien  or  pledge  shall  be 

given  nor  to  authorise  any  agent  entrusted  as  aforesaid  in  deviating 

from  any  express  orders  or  authority  received  from  the  owner  but  for 

the  purpose  and  to  the  intent  of  protecting  all  such  hond  fide  loans 

advances  and  exchanges  as  aforesaid  (though  made  Avith  notice  of  such 

agent  not  being  the  owner  but  without  any  notice  of  the  agent's 

acting  without  authority)  and  to  no  further  or  other  intent  or  purpose 

such 
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such  contract  or  agreement  as  aforesaid  shall  be  binding  on  the  owner  siVicrroBii  No.  36. 
and  all  other  persons  interested  in  such  goods.  — 

Antecedent  Debt  of  Agent. 

14.  In  case  any  person  or  persons  body  or  bodies  politic  or  No  person  to  «cquir« 
corporate  shall  accept  and  take  any  such  "'oods  wares  or  merchandise  !""'';"''''7  "P""  8<»od» 

1  .,  1     1         J.  ,  '  ^  .  .in   the   handa   of  an 

m  deposit  or  pledge  irom  any  such  person  or  persons  so  m  possession  agent  for  an  antcce- 
and  entrusted  as  aforesaid  without  notice  as  aforesaid  as  security  for  '''"''    ^"^^  beyond 

,,,,  TT  i-i>  1  ''  amount  of  agent  s  in- 

any  debt  or  demand  due  and  owing  Irom  such  person  or  persons  so  lercst  in  the  goods. 

entrusted  and  in  possession  as  aforesaid  to  such  person  or  persons  ®*^'^°'^^- '^•'•'*°-^- 

body  or  bodies  politic  or  corporate  before  the  time  of  such  deposit  or 

pledge  then  and  in  that  case  such  person  or  persons  body  or  bodies 

politic   or   corporate   so   accepting   or   taking  such  goods  wares  or 

merchandise  in  deposit  or  pledge  shall  acquire  no  further  or  other 

right   title   or   interest  in  or  upon  or  to  the  said   goods   wares   or 

merchandise  or  any  such  document  as  aforesaid  than  was  possessed  or 

conld  or  might  have  been  enforced  by  the  said  person  or  persons  so 

possessed  and  entrusted  as  aforesaid  at  the  time  of  such  deposit  or 

pledge  as  a  security  as  last  aforesaid  but  such  person  or  persons  body 

or  bodies  politic  or  corporate  so  accepting  or  taking  such  goods  wares 

or  merchandise  in  deposit  or  pledge  shall  and  may  acquire  possess 

and  enforce  such  right  title  or  interest  as  was  i^ossessed  and  might 

have  been   enforced   by   such   person   or  persons   so  possessed  and 

entrusted  as  aforesaid  any  rule  or  law  usage  or  custom  to  the  contrary 

notwithstanding. 

Agent's  Authorili/. 

15.  Any  person  or  persons  body  or  bodies  politic  or  corporate  Persons  may  contract 
may   contract  with  any  a^'cnt  or  aa,-ents  entrusted  Avith  any  "-oods  ^'!'' ''"1°"" ''°'''"'"° 

*  t'o  o  '  {  o  1  ordinary    course 

Avares  or  merchandise  or  to  whom  the  same  may  be  consigned  for  the  of  business  or  out  of 

purchase  of  any  such  goods  wares  or  merchandise  and  receive  the  llicut-rauthoritTnot" 

same  of  and  pay  for  the  same  to  such  atjeut  or  asrents  and  sncli  contract  wuhatanding  no"tieo. 

and  payment  shall  be  binding  upon  and  good  against  the  owner  of      '°       c.  jis.  4. 

such  goods  wares  and  merchandise  notwithstanding  such  person  or 

persons  bodies  politic  or  corporate  shall  have  notice  that  the  person 

or  ])ersons  making  and  entering  into  such  contract  or  in  Avhose  behalf 

such  contract  is  made  and  entered  into  as  an  agent  or  agents     Provided 

such  contract  and  payment  be  made  in  the  usual  and  ordinary  coui'se 

of  business  and  that  such  person  or  persons  body  or  bodies  politic  or 

corporate  shall  not  when  such  contract  is  entered  into  or  payment 

made  have  notice  that  such  aQ,ent  or  agents  is  or  are  not  authorised 

to  sell  the  said  goods  wares  and  merchandise  or  to  receive  the  said 

purchase  money. 

Pledge  hij  Agent. 
16.  Any  person  or  persons  body  or  bodies  politic  or  corporate  \viat  interest  pcr- 
may  accept  and  take  any  such  goods 'wares  or  merchandise  or  «i\V  ,*°if^^g3'9"ic'"in 
such  document  as  aforesaid  in  deposit  or  pledge  from  any  such  factor  pledge  from  known 
or  factors  agent  or  agents  notwithstanding  such  person  or  pf'i'sons  ^"^'^'^*  J^y^"''gi^"'J'^g 
body  or  bodies  politic  or  corporate  shall  have  such  notice  as  aforesaid 
that  the  person  or  persons  making  such  deposit  or  pledge  is  or  are  a 
f^^ctor  or  factors  agent  or  agents  but  then  and  in  that  case  such  person 
or  persons  body  or  bodies  politic  or  corporate  shall  acquire  no  further 
or  other  right  title  or  interest  in  or  upon  or  to  the  said  goods  wares  or 

merchandise 
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31  Victoria  No.  30.  iTiercliauclise  01"  any  sucli  document  as  aforesaid  for  the  delivery  thereof 
—  than  was  possessed  or  coukl  or  might  have  heen  enforced  hy  tlie  said 

factor  or  factors  agent  or  agents  at  the  time  of  sncli  deposit  or  pledge 
as  a  security  as  last  aforesaid  but  such  person  or  persons  body  or 
bodies  politic  or  corporate  shall  and  may  acquire  possess  and  enforce 
such  right  title  or  interest  as  was  possessed  and  might  have  been 
enforced  by  such  factor  or  factors  agent  or  agents  at  the  time  of  such 
deposit  or  pledge  as  aforesaid  any  rule  or  law  usage  or  custom  to  the 
contrary  notwithstanding. 

Civil  Hesponsibiliti/  of  Agent. 
Agent's  cItU  icspon-  17.  Nothing  herein  contained  shall  lessen  vary  alter  or  aifect 

Bibiiity  not  to  be  cU-  the  civil  responsibility  of  an  agent  for  any  breach  of  duty  or  contract 
5"&'Vvic.  c.  39  s.  5.  or  nou-fulfllment  of  his  orders  or  authority  in  respect  of  any  such 
contract  agreement  lien  or  pledge  as  aforesaid. 

Rights  of  Owner. 
Proviso  for  right  of  18-  Nothing  herein  contained  shall  be  construed  or  taken  to 

true  owner  to  follow  dcprivc  or  prcvcut  the  true  o^^Tier  or  owners  or  proprietor  or  proprietors 
hLmWageuttorhis  of  sucli  goods  warcs  or  merchandise  from  demanding  and  recovering 
assignee  in  case  of  tlic  Same  froui  his  licr  or  their  factor  or  factors  agent  or  agents  before 
Tency"'or''{o°rcc"o°ver  the  samc  shall  havc  been  so  sold  deposited  or  pledged  or  from  the 
them  from  a  third  assigncc  or  assiguecs  of  such  factor  or  factors  agent  or  agents  in  the 
his'^^'advaMes  secured  Bvcut  of  liis  her  or  their  bankruptcy  or  insolvency  nor  to  prevent 
upon  them.  sucli  owiier  or  owucrs  proprietor  or  proprietors  from  demanding  or 

6  Geo.  IV.  c.  9i  s.  6.  .  j?ii?^  ii  ij-  ^•^.• 

recovering  oi.and  irom  any  person  or  jjersons  body  or  bodies  pontic 
or  corporate  the  price  or  sum  agreed  to  be  paid  for  the  purchase  of 
such  goods  wares  or  merchandise  subject  to  any  right  of  set-off  on  the 
part  of  such  person  or  persons  body  or  bodies  politic  or  corporate 
against  such  factor  or  factors  agent  or  agents  nor  to  prevent  such 
owner  or  owners  proprietor  or  proprietors  from  demanding  or  recovering 
of  and  from  such  person  or  persons  body  or  bodies  politic  or  corporate 
such  goods  wares  or  merchandise  so  deposited  or  pledged  upon  repay- 
ment of  the  money  on  or  restoration  of  the  negotiable  instrument  or 
instruments  so  advanced  or  given  on  the  security  of  such  goods  wares 
or  merchandise  as  aforesaid  by  such  person  or  persons  body  or  bodies 
politic  or  corporate  to  such  factor  or  factors  agent  or  agents  and  upon 
payment  of  such  further  sum  of  money  or  for  restoration  of  such  the 
negotiable  instrument  or  instruments  (if  any)  as  may  have  been 
advanced  or  given  by  such  factor  or  factors  agent  or  agents  to  such 
owner  or  owners  proprietor  or  proprietors  or  on  payment  of  a  sum  of 
money  equal  to  the  amount  of  such  instrument  or  instruments  nor 
to  prevent  the  said  owner  or  owners  proprietor  or  proprietors  from 
recovering  of  and  from  such  person  or  persons  body  or  bodies  politic 
or  corporate  any  balance  or  sum  of  money  remaining  in  his  her  or 
their  hands  as  the  produce  of  the  sale  of  such  goods  wares  or  merchan- 
dise after  deducting  thereout  the  amount  of  the  money  or  negotiable 
instrument  or  instruments  so  advanced  or  given  upon  the  security 
ProTiso  in  case  of  thereof  as  aforcsaid  Provided  always  that  in  case  of  the  bankruptcy 
Tency"?f''Vctor°7or  OJ-'  iiisolvcucy  of  any  such  factor  or  agent  the  owner  or  owners 
owner  of  goods  so  proprietor  or  proprietors  of  the  goods  wares  and  merchandise  so  pledged 
deeme'd.  ""'^ '^'^'  ^^^  redeemed  as  aforesaid  shall  be  held  to  have  discharged  ^n'o  tanto 
the  debt  due  by  him  her  or  them  to  the  estate  of  such  bankrupt  or 
insolvent.  19.  Nothing 
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19.  Nothing  herein   contained  shall  prevent  such   owner  as  sivictobije  No.ae. 
aforesaid  from  having-  the  right,  to  redeem  such  goods  or  documents  ^?~2f — 

of  title  as  aforesaid  at  any  time  heforc  such  goods  shall  have  heen  do'cm!  °  °'^" 

sold  upon  repayment  of  the  amount  of  the  lien  thereon  or  restoration ''^^  6  Vic.  c.  39  s.  7. 

of  the  securities  in  respect  of  which  such  lien  may  exist  and  upon 

payment  or  satisfaction  to  such  agent  if  by  him  requii-ed  of  any  sum 

of  money  for  or  in  respect  of  which  such  agent  would  hy  law  ho  Or  recover  balance  of 

entitled  to  retain  the  same  goods  or  documents  or  any  of  them  by  way  i'"^"^- 

of  lien  as  against  such  o^vner  or  to  prevent  the  said  owner  from 

recovering  of  and  from  such  person  with  Avhom  any  such  goods  or 

documents  may  have  been  pledged  or  who  shall  have  any  such  lien 

thereon  as  aforesaid  any  balance  or  sum  of  money  remaining  in  liis  hands 

as  the  produce  of  the  sale  of  such  goods  after  deducting  the  amount 

of  the  lien  of  such  persons  under  such  contract  or  agreement  as 

aforesaid     Provided  always  that  in  case  of  the  bankruptcy  or  insol- in  case  of  insolvency 

vencv  of  anv  such  agent  the  owner  of  the  goods  wliich  shall  have  "^''"^ . '*'  Pf°r  '^°' 

1  1  111  <■  •  1       1      11     .  ,       /.       'amount   paid   to    re- 

been  so  redeemed  hy  such  owner  as  aforesaid  shall  in  respect  of  the  deem  or  for  value  of 

sum  paid  by  him  on  account  of  such  agent  for  such  redemption  be  ^°°'^''  ^  ""«"i<='-"™"'- 

held  to  have  ])ixid  such  sum  for  the  use  of  such  agent  before  his 

bankruptcy  or  insolvency  or  in  case  the  goods  shall  not  be  so  redeemed 

the  owner  shall  be  deemed  a  creditor  of  such  agent  for  the  value  of 

the  goods  so  pledged  at  the  time  of  the  pledge  and  shall  if  he  shall  think 

fit  be  entitled  in  either  of  such  cases  to  prove  for  or  set  off  the  sum 

so  paid  or  the  value  of  such  goods  as  the  case  may  be     Nothing  in  Not  to  affect  any  con- 

this  Act  hereinbefore  contained  shall  be  construed  in   anywise   to '"j'^' "^/(^"^"^.j^" 

atfect  any  contract  agreement  lien  pledge  or  other  act  matter  or  thing 

made  or  done  before  the  coming  into  oi)eration  of  this  Act. 

Iiile)j))'etatioii. 

20.  In  construing   the  six    sections    next    succeeding  of  this  interpretation  of 
Act  the  following  words  and  expressions  shall  have  the  meanings  f^^  no  2  s  7 
hereby  assigned  them  unless  there  be  something  in  the  subject  or  1  Pring  lU- 
context  repugnant  to  such  constructions  (that  is  to  say) —  ^'y*  ^^  ^'''  "■  ^'^ 

The  expression  "bill  of  sale"  shall  include  bills  of  sale 
assignments  transfers  declarations  of  trust  witliout  trans- 
fer  and  other  assurances  of  peisonal  chattels  and  also 
powers  of  attorney  authorities  or  licenses  to  take  pos- 
session of  personal  chattels  as  secm'ity  for  any  debt  but 
shall  not  include  the  following  documents  (that  is  to  say) 
assignments  for  the  benelit  of  the  creditors  of  the  person 
making  or  giving  the  same  marriage  settlements  trans- 
fers or  assignments  of  any  ship  or  vessel  or  any  share 
thereof  transfers  of  "oods  in  the  ordinarv  course  of 
business  of  any  trade  or  calling  bills  of  sale  of  goods  in 
foreign  parts  or  at'  sea  bills  of  lading  India  warrants 
warehouse  keepers'  certificates  warrants  or  orders  for 
the  delivery  of  goods  or  any  other  documents  used  in 
the  ordinary  course  of  business  as  proof  of  the  possession 
or  control  of  goods  or  authorising  or  purporting  to 
authorise  either  by  indorsement  or  by  delivery  the 
possessor  of  such  document  to  transfer  or  receive  goods 
thereby  represented. 

Tlie 
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31V1CTOEUJ  No.  36.  The  expression  "  personal  chattels  "  shalFniean  goods  fui-ni- 

ture  fixtures  and  other  articles  capable  of  complete 
transfer  by  delivery  and  shall  not  include  chattel  inter- 
ests in  real  estate  nor  shares  or  interests  in  the  stock 
funds  or  securities  of  any  government  or  in  the  capital 
or  property  of  any  incorporated  or  joint  stock  company 
nor  choses  in  action  nor  any  stock  or  produce  upon  any 
farm  or  lands  which  by  virtue  of  any  covenant  or  agree- 
ment or  of  the  custom  of  the  country  ought  not  to  be 
removed  from  any  farm  Avhere  the  same  shall  be  at  the 
time  of  the  making  or  giving  of  such  bill  of  sale. 
Personal  chattels  shall  be  deemed  to  be  in  the  "  apparent 
possession  "  of  the  person  making  or  giving  the  bill  of 
sale  so  long  as  they  shall  remain  or  be  in  or  upon  any 
house  mill  warehouse  building  works  yard  land  or  other 
premises  occupied  by  him  or  as  they  shall  be  used  and 
enjoyed  by  him  in  any  place  whatsoever  notwithstanding 
that  formal  possession  thereof  may  have  been  taken  by 
Proviso  19  Vic.  No.  2  or  given  to  any  other  person     But  nothing  in  those  six 

I  Pring  114.  sectious  Contained  shall  be  deemed  to  affect  the  provisions 

of  this  Act  for  givmg  effect  to  liens  on  wool  and  mort- 
gages on  sheep  cattle  horses  or  crops. 

Bills  of  Sale. 

BiUs  of  sale  to  beyoid  21.  Evci'y  bill  of  Sale  of  j^crsoiial  chattels  made  after  the  passing 

copy  thereofTe  c[ed  ^^  ^^^^  ^^^  either  absolutcly  or  conditionally  or  subject  or  not  subject 

within  thirty  days  in  to  any  trusts  and  wlicrcby  the  grantee  or  holder  shall  have  power 

ri'nts'^raMorney"'"^'  either  with  or  without  uotice  and  either  immediately  after  the  making 

19  Vic.  No.  2  s.  i.      of  such  bill  of  sale  or  at  any  future  time  to  seize  and  to  take  possession 

i7^&°y  ^Vie.  c.  36  ^^  ^^y  i)roperty  and  effects  comprised  in  or  made  subject  to  such  bill 

f.  1.  of  sale  and  every  schedule  or  inventory  Avhich  shall  be  thereto  annexed 

or  therein  referred  to  or  a  true  copy  thereof  and  of  every  attestation 

of  the  execution  thereof  shall  together  with  an  affidavit  of  the  time 

of  such  bill  of  sale  being  made  or  given  and  a  description  of  the 

residence  and  occujoation  of  the  person  making  or  giving  the  same  or 

in  case  the  same  shall  be  made  or  given  by  any  person  under  or  in 

the  execution  of  any  process  then  a  description  of  the  residence  and 

occupation  of  the  person  against  whom  such  process  shall  have  issued 

and  of  every  attesting  witness  to  such  bill  of  sale  be  filed  or  recorded 

in  the  office  of  the  Supreme  Court  within  thirty  days  after  the  making 

or  giving  of  such  bill  of  sale  or  within  sixty  days  where  a  j)erson  giving 

the  same  shall  reside  at  a  greater  distance  than  four  hundred  miles 

from  Brisbane   or  within   ninety  days  if  he  shall  reside  more  than 

six  hundred  miles  therefrom  (in  like  manner  as  a  warrant  of  attorney 

to  confess  judgment  in  the  Supreme  Court  is  now  by  law  required  to 

be  filed  or  recorded)  otherwise  such  bill  of  sale  shall  as  against  all 

assignees  of  the  estate  and  elTeets  of  the  person  whose  goods  or  any 

of  them  are  comprised  in  such  bill  of  sale  under  the  laws  relating  to 

insolvency  or  under  any  assignment  for  the  benefit  of  the  creditors 

of  such  person  and  as  against  all  sheriffs  officers  and  other  persons 

seizing  any  property  or  effects  comprised  in  such  bill  of  sale  in  the 

execution  of  any  process  in  any  court  of  law  or  equity  authorising 

the 
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the  seizure  of  the  c^oods  of  the  person  by  wliom  or  of  whose  goods  31  Victobix  No.ae. 

such  bill  of  sale  shall  have  l)eon  made  and  against  every  person  on  — 

whose  behalf  such  process  shall  have  been  issued  be  null  'and  void  to 

all  intents  and  purposes  whatsoever  so  fiiv  as  regards  the  property  in 

or  right  to  the  possession  of  any  personal  chattels  comprised  in  such 

bill  of  sale  which  at  or  after  the  time  of  iiling  the  insolvent's  or  a 

creditor's  petition   in  such   insolvency  or  of  the  execution   by  tho 

debtor  of  such  assignment   for   the    l)enefit  of  his    creditors   or   of 

executing  such  process  (as  the  case  may  be)  and  after  the  expiration 

of  the  said  period  of  thirty  days  shall  be-  in  the  possession  or  apparent 

possession  of  the  person  making  such  bill  of  sale  or  of  any  person 

against  whom  the  jjrocess  shall  have  issued  under  or  in  the  execution  of 

which  such  bill  of  sale  shall  have  been  made  or  given  as  the  case  may  be. 

22.  If  such  bill  of  sale  shall  be  made  or  given  subject  to  any  Defeasance  or  condi- 
defeasance  or  condition  or  declaration  of  trust  not  contained  in  the '"?"  "'"'"■<''■?'»"  °f 

11       ii  o  T      T    n  Tj-  11  •  o  111  *"'* '0  bo  written  on 

body  thereoi  such  deieasance  or  condition  or  declaration  of  trust  shall  the  same  paper  or 
for  the  purpose  of  this  Act  be  taken  as  part  of  such  bill  of  sale  find^.7yi'"^^Tg  g,  2 
shall  be  Avritten  on  the  same  paper  or  parchment  on  which  such  bill  1  Pring  113. 
of  sale  shall  be  written  before  the  time  wlun  the  same  or  a  copy '^'^ '"^^ '"''"■  ^'''■^' 
thereof  respectively  shall  be  liled  otherwise  such  bill  of  sale  shall  be 
null  and  void  to  all  intents  and  purposes  as  against  the  same  persons 
and  as  regards  the  same  property  and  effects  as  if  such  bill  of  sale  or 
a  copy  thereof  had  not  been  filed  according  to  the  provisions  of  this  Act. 

23.  The  prothonotary  of  the  said  Supreme  Court  shall  cause  otncor  of  court  to 
every  bill  of  sale  and  everv  such  schedule  and  inventory  as  aforesaid  l^^^P "  l?""^  contain- 

1  1  mi'-       11  •  1       ry>  i         ji  ••  nil-     ing  particuUrsof  each 

and  every  such  copy  filed  m  the  said  ouice  under  the  provisions  oi  this  biii  of  sale. 
Act  to  be  numbered  and  shall  keep  a  book  or  books  Ln  his  said  office  \^^.'^^l^  ^13"  ^'^^ 
in  which  he  shall  cause  to  be  fairly  entered  an  alphabetical  list  of  17 &  is  vice. 3G8. 3. 
every  such  bill  of  sale  containing  therein  the  name  addition  and 
description  of  the  person  making  or  giving  the  same  or  in  case  the 
same  shall  be  made  or  given  by  any  person  under  or  in  the  execution 
of  process  as  aforesaid  then  the  name  addition  and  description  of  tho 
person  against  whom  such  process  shall  have  issued  and  also  of  the 
person  to  whom  or  in  Avliose  favor  the  same  shall  have  been  given 
together  with  the  number  and  the  dates  of  the  execution  and  filing  of 
the  same  and  the  sum  for  which  the  same  has  been  given  and  the 
time  or  times  (if  any)  when  the  same  is  thereby  made  payable 
according  to  the  form  contained  in  the  schedule  A  hereunder  given 
which  said  book  or  books  and  every  bill  of  sale  or  copy  thereof  filed 
in  the  said  office  may  be  searched  and  viewed  by  all  persons  at  all 
reasonable  times  paying  to  the  officer  for  every  search  against  one 
person  the  sum  of  sixpence  and  no  more  and  that  in  addition  to  the 
last-mentioned  book  the  said  prothonotary  shall  keep  another  book  or 
index  in  which  he  shall  cause  to  be  fairly  inserted  as  and  when  such 
bills  of  sale  are  filed  in  manner  aforesaid  the  name  addition  and 
description  of  the  person  making  or  giving  the  same  or  of  the  person 
against  whom  such  process  shall  have  issued  as  the  case  may  be  and 
also  of  the  persons  to  whom  or  in  whose  favor  the  same  shall  have 
been  given  but  containing  no  further  particulars  thereof  which  last- 
mentioned  book  or  index  all  persons  shall  be  permitted  to  search  for 

themselves 
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sum  of  one  shilling. 


SCHEDULE  A. 


Schedule. 

19  Vic.  No.  2. 

1  Prins  114. 

17  &  18  Vic.  e.  36. 


Name  &c.  of  the 
person  making  or 
giving  tlie  bill  of 
sale  or  of  Ihe  per- 
son tlivcsted  of 
property. 


Name  &c.  of  the  per- 
.'ion  to  whom  made 
or  given. 


WTiether  bill  of  sale 
assignment  trans- 
fer or  what  other 
a-ssurauce  and 
"Whether  absolute 
or  conditional  and 
number. 


Date  of 
execution. 


Date 
of  filing 


Sum  for  which 

made  or 

given. 


■When  and  how 
paj'able. 


Office  fee  of  2s.  6d.  for 
fUins  bill  of  sale. 
19  Vic.  No.  2  8.  4. 
1  Pring  113. 
17  &  18  Vic.  c.  36  3. 4. 
Office   copies   or   ex- 
tracts to  be  given  on 
paying  as  for  copies 
of  judgments. 
17  &  18  Vic.  c.  36  s.  5. 
1  Pring  113. 
Satisfaction   may  be 
entered. 

19  Vic.  No.  2  s  6. 
1  Pring  114. 
17&18Vic.  c36s6. 


19  Vic.  No.  2  8.  8. 
1  Pring  112. 


24.  An  office  fee  of  two  shillings  and  sixpence  and  no  more 
shall  be  paid  to  the  said  registrar  for  filing  and  entering  every  such 
bill  of  sale  or  a  copy  thereof  as  aforesaid. 

25.  Any  person  shall  be  entitled  to  have  an  office  coj^y  or  an 
extract  of  SA^ery  bill  of  sale  or  of  the  copy  thereof  filed  as  aforesaid 
uj)on  paying  for  the  same  at  the  like  rate  as  for  office  copies  of 
judgments  in  the  said  Supreme  Court. 

26.  It  shall  be  lawful  for  any  judge  of  the  said  Supreme  Court 
to  order  a  memorandum  of  satisfactiou  to  be  written  upon  any  bill  of 
sale  or  copy  thereof  respectively  as  aforesaid  if  it  shall  appear  to  him 
that  the  debt  (if.  any)  for  which  such  bill  of  sale  is  given  as  security 
shall  have  been  satisfied  or  discharged. 

Liens  on   JVool. 

27.  In  all  cases  where  any  person  shall  make  any  bond  fide 
-                 advance  of  money  or  goods  or  give  any  valid  promissory  note  or  bill 

Xil^llt  01    II6IIG6  to  611"    .  "j-pi  l*j_*  /•  •••  . 

suing  clip  of  wool,     to  auy  proprietor  oi  sheep  on  condition  ol  receiving  m  payment  or  as 
24  Vic.  No  10  s.  2.    security  only  for  such  money  goods  promissory  note  or  biU  (as  the 
"^""^      ■  case  may  be)  the  wool  of  the  then  next  ensuing  clip  of  such  proprietor 

and  where  the  agreement  relating  to  such  2)urchase  or  security  shall 
be  made  in  the  form  or  to  the  effect  in  schedule  B  appended  to  this 
section  and  shall  be  duly  registered  within  tliirty  days  after  the  date  of 
such  agreement  or  within  sixty  days  where  the  lienor  shall  reside  fm'ther 
than  six  hundred  miles  from  Brisbane  by  lea^-ing  in  the  office  of  the 
registrar  of  the  Supreme  Court  a  true  copy  thereof  duly  verified  on  oath 
before  the  said  registrar  orbefore  anyother  public  officerwho  maybeduly 
authorised  to  administer  an  oath  in  that  behalf  withiu  the  jurisdiction 
where  the  sheep  shall  be  depastured  the  person  making  such  purchase 
or  advance  shall  be  entitled  to  the  whole  of  the  wool  mentioned  in 
su.ch  agreement  whether  such  advance  of  money  or  goods  or  of  such 
note  or  bUl  be  before  at  or  after  the  granting  of  any  such  preferable 
lien  so  long  as  the  registered  agreement  relating  thereto  shall  puriwrt 
on  the  face  of  it  to  have  been  made  in  payment  or  as  security  for  such 
Eight  of  lienor.  advaucB  and  possession  of  such  avooI  by  the  said  projirietor  shall  be 
to  all  intents  and  purposes  in  the  law  the  possession  of  the  person  or 
persons  making  such  purchase  or  advance  Provided  that  when  at 
any  time  such  advance  be  repaid  Avitli  sucli  interest  and  commission  as 
may  be  specified  in  auy  such  agreement  the  possession  and  jiroiierty  of 
the  said  wool  shall  revest  iu  such  proprietor. 
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In  consideration  of  £  iojid  yi</e  value  wliich  I  admit  to  have  received  in  _  ,        

money  [or  goods  or  hotli  as  the  rase  mnij  he']  from  A.  U.  I  hereby  give  to  the  said  A.  B.  a  04  vjc  jj^lO 

preferable  lieu  [to  the  extent  of  the  said  advance]  on  the  wool  of  the  ensuing  clip  to  be  1  Princ  977. 

shorn  from  my  flocks  of  sheep  consisting  in  number  of  or  thereabouts  and 

now  depasturing  at  in  the  said  colony  under  the  superintendence  of 

It  is  further  agreed  that  the  said  sheep  shall  be  shorn  by  me  or  at  my  expense  and  that  the 

wool  thereof  shall  be  delivered  by  me  at  to  the  order  of  the  said  A.  B. 

Dated  day  of  A.D. 

Witness—  (Signed)  C.  D. 

N.B.    If  the  goods  or  money  advanced  bo  for  the  absolute  purotaaso  of  the  wool  InHtead  of  the  \rord<  In  tbo 
brackets  "  to  the  citeat  of  the  said  advance  "  insert  tho  words  "  for  the  absolute  purchase  and  whole  value  thereof." 

28.  When  any  person  sliall  make  any  such  bond  fide  advance  Eight  of  licnec  to 
or  purchase  as  aforesaid  the  preferable  lien  of  the  lienee  makini?  the  24  vic  n 
same  on  the  wool  of  the  then  next  ensuing  clip  of  such  proprietor  1  Pring  975. 
shall  not  he  in  anywise  extinguished  suspended  impaired  or  otherwise 
prejudicially   affected    by    any   subsequent   sale   mortgage   or   other 
encumbrance  Avhatsoever  of  the  slicep  mentioned  and  described  in  the 
registered  agreement  relating  to  any  such  preferable  lien  nor  by  the 
subsequent  insolvency  of  the  lienor  but  shall  be  as  valid  and  effectual 
to  all  intents  and  purposes  whatsoever  against  any  such  subsequent 
l)urchaser  mortgagee  encumbrancer  or  other  claimant  or  possessor  of 
the  said  sheej)  or  against  the  trustees  or  assignees  of  such  insolvent 
lienor  as  against  the  original  proprietor  thereof  Avho  granted  such 
lireferal)le  lien     Provided  that  if  any  such  lienor  subsequent  mort- 
gagee encumbrancer  trustee  or  other  claimant  or  possessor  of  such 
sheep  shall  neglect  or  refuse  to  shear  and  deliver  the  wool  of  any 
sheep  for  which  any  svich  preferable  lien  shall  have  been  granted  as 
aforesaid  in  pursuance  of  the  agreement  in  that  behalf  contained  in 
such  jircferable  lien  it  shall  be  lawful  for  the  lienee  his  executors 
administrators  or  assigns  to  take  possession  of  the  sheep  bearing  such 
wool  for  the  purpose  of  washing   and  shearing  the  same  and  all 
expenses  attending  such  shearing  and  the  conveyance  of  the  wool  to 
the  place  of  abode  of  such  lienee  or  to  such  other  place  as  may  be 
named  in  said  lien  as  the  j)lace  of  delivery  shall  be  incorporated  with 
and  be  deemed  in  law  part  of  the  amount  secured  by  such  lien. 

3Io7'tgages  of  Live  Stock. 
29.  All  mortgages  of  sheep  cattle  and  horses  which  shall  here-  Eight  of  mortgngca 
after  be  made  bond  fide  and  for  valuable  consideration  and  where  the  "!'!*'"  possession  in 
names  of  tho  parties  thereto  and  the  particulars  thereof  shall  be  duly  21  vic.  No.  lo  9.  4. 
registered  within  thirty  days  after  the  date  thereof  in  the  oiiice  of  tlie  ^  ^''"'6  975. 
said  registrar  according  to  the  jurisdiction  wherein  such  mortgaged 
live  stock  shall  be  depastured  in  the  form  mentioned  in  schedule  C 
ai^pended  to  this  section  shall  be  valid  in  the  hnv  to  all  intents  and 
purposes  whether  the  money  secured  by  the  said  mortgage  be  payable 
presently  or  not  and  notwithstanding  the  said  mortgaged  live  stocks 
shall  not  be  delivered  over  to  the  mortgagee  but  shall  remain  and 
continue  in  every  respect  as  theretofore  in  the  ])ossession  order  and 
disposition  of  the  said  mortgagor  and  though  the  said  mortgagor 
afterwards  take  the  benefit  of  any  law  now  or  hereafter  to  be  in  force 
in  the  said  colony  for  the  relief  of  bankrupt  or  insolvent  debtors 
Provided  that  no  mortgage  shall  protect  the  same  from  the  operation 

of 
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least  sixty  days  before  the  date  of  the  order  for  sequestration  or  unless 
the  consideration  thereof  shall  be  an  advance  or  loan  made  at  the 
time  of  the  execution  of  such  mortgage. 

SCHEDULE   C. 


2-1  Vic.  No. 
Schedule  B. 
1  Prhig  977. 


10. 


Particulars  of  regis- 
tration  by  registrar. 
24  Vic.  No.  10  8.  5. 
1  Pring  975. 


Lien  granted  bymort- 

gagor. 

24  Vic.  No.  10  s.  9. 

1  Pring  976. 


Indorsement  of  liens. 
24  Vic.  No.  10  s.  10. 
1  Pring  976. 


Cancelling  of  prefer- 
able liena. 
24  Vic.  No.  10  e.  6. 
1  Pring  976. 


Eegistration  of  le- 
( ei|)t  from  mortgage  e, 
24  Vic.  No.  10  a.  IJ. 
1  Pring  977. 


Date  of 
deed. 


Name  of 
mortgagor. 


Name  of  witness 
or  "Witnesses. 


Name  of 
mortg.agcp. 


Consideration. 


Numbers  and  description  of  mortgaged 
slieep  cattle  or  liorses  and  the  brand 
or  otlier  distinctive  mark  and  station 
wlierfi  the  same  are  depastiu'ing  as  also 
the  name  of  tlie  principal  superintendent 
or  overseei". 


Registration. 

30.  The  said  registrar  shall  keep  a  separate  and  distinct  registry 
from  year  to  year  of  all  such  agreements  for  such  purchases  of  wool 
or  advances  thereon  and  shall  also  keep  a  separate  and  distinct  registry 
of  the  particulars  of  all  such  mortgages  of  sheej)  cattle  and  horses 
as  aforesaid  and  shall  be  entitled  to  demand  for  every  such  regi.stry 
thereof  a  fee  of  two  shillings  and  sixpence  and  one  shilling  for  each 
affidavit  sworn  before  him  or  made  in  verification  thereof  and  all 
searches  shall  be  made  by  the  said  registrar  or  his  dej^uty  and  no 
other  person  or  persons  on  the  receipt  of  a  fee  of  two  shillings  and 
sixpence  for  each  search. 

Incidents  of  such  Liens  and  Mortgages. 

31.  It  shall  not  be  laAvful  for  any  lienor  of  wool  or  mortgagor 
of  sheep  so  long  as  any  mortgage  or  lien  thereon  executed  by  him  or 
her  shall  remain  unsatisfied  to  grant  a  further  lien  on  such  wool  of 
or  mortgage  of  such  sheep  without  the  written  consent  of  the  lienee 
or  mortgagee  any  practice  to  the  contrary  notwithstanding. 

32.  All  liens  of  wool  or  mortgages  of  live  stock  shall  be  trans- 
ferable by  indorsement  and  every  such  indorsement  thereof  shall 
give  to  the  holder  the  same  right  title  and  interest  therein  as  that 
held  by  the  original  lienee  or  mortgagee  Provided  that  all  such 
transfers  by  indorsement  shall  be  duly  registered  Avithin  thirty  days 
after  the  date  thereof  in  the  office  of  the  said  registrar. 

Satisfaction  thereof 

33.  At  the  end  of  twelve  calendar  montlis  next  after  the 
expiration  of  the  year  for  Avhich  any  such  j)referable  lien  upon  wool 
shall  have  been  given  as  aforesaid  the  said  registrar  may  remove  from 
the  records  of  his  office  all  sucli  preferable  liens  and  may  destroy  or 
cancel  the  same  or  at  any  time  at  the  request  of  both  parties  to  any 
such  preferable  liens  may  enter  satisfaction  on  the  same. 

34.  In  every  case  when  the  amount  of  principal  and  interest 
due  upon  any  mortgage  of  live  stock  shall  have  been  or  shall  be  paid 
to  the  person  entitled  to  receive  the  same  or  to  his  or  her  agent  in 
that  behalf  and  a  receipt  in  writing  for  the  amount  so  paid  shall  have 

been 
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been  or  shall  he  given  siejnctl  hy  the  party  so  entitled  or  hy  his  or  her  3i  Victobi^no.sg. 
agent  acknowledg-ing  such  payineut  to  he  in  satisfaction  of  the  mort- 
gage  it  shall  be  laAvful  for  the  mortgagor  his  executors  administrators 
or  assigns  to  cause  a  copy  of  such  receipt  to  he  registered  in  the  ofTice 
of  the  said  registrar  on  jn-oduction  to  that  ofliiccr  of  the  original 
receipt  and  of  tlie  mortgage  deed  to  which  the  same  shall  relate  and 
from  and  after  the  time  of  tlie  registration  of  such  verified  receipt 
such  payment  shall  operate  as  an  extinction  of  the  mortgage  and  of 
the  right  and  interest  thereby  created  to  all  intents  and  i)urposes 
■whatsoever  but  Avithout  prejudice  to  any  second  or  subsequent  mort- 
gage affecting  the  same  live  stock  or  any  part  thereof  then  duly 
registered  any  such  similar  receipt  in  Avriting  indorsed  on  the  back 
of  any  such  second  or  subsequent  mortgage  and  registered  as  aforesaid 
shall  opei'ate  as  an  extinction  of  such  second  or  subsequent  mortgage 
and  all  right  title  and  interest  thereby  created. 

Penalties. 

35.  And  whereas  it  is  expedient  with  a  view  to  increase  the  Frauds  by  mortgagor. 
public  confidence  in  the  A^alidity  of  such  preferable  liens  on  wool  and  ^p^'"^- g°„'*''- '^• 
mortgages  on  live  stock  to  surround  them  Avith  the  penal  provisions      ™^ 
necessary  for  the  punishment  of  frauds    Be  it  therefore  furtlier  enacted 

that  any  grantor  of  Any  such  preferable  lien  on  avooI  or  of  any  mortgage 
of  sheeji  cattle  or  horses  and  of  their  increase  and  progeny  under  this 
Act  whether  such  grantor  shall  be  i^rincipal  or  agent  Avho  shall  after- 
wards by  the  sale  or  delivery  of  the  avooI  under  any  such  lien  A\-ithout  >• 
the  written  consent  of  the  licnee  to  any  purchaser  pawnee  or  other 
person  or  by  selling  steaming  or  boiling  down  or  causing  to  be  sold 
steamed  or  boiled  doAvn  Avithout  such  AA^'itten  consent  as  aforesaid  the 
sheep  Avhereon  the  same  shall  be  groAving  Avitli  a  A'icAv  to  defraud  such 
lienee  of  such  avooI  or  of  the  value  thereof  or  who  shall  after  the  due 
execution  of  any  registry  of  any  such  mortgage  Avithout  the  Avritten 
consent  of  the  mortgagee  thereof  sell  and  dispose  of  or  steam  or  boil 
doAvu  or  cause  to  be  sold  and  disposed  of  or  to  be  steamed  or  boiled 
doAATi  any  sheep  cattle  or  horses  or  their  increase  or  progeny  or  avIio 
shall  in  any  AA^ay  or  by  any  means  AA'hatsoever  or  howsoever  dii-ectly 
or  indirectly  destroy  defeat  invalidate  or  impair  or  any  other  person 
or  persons  Avho  shall  AA-ilfully  and  knoAvingly  incite  aid  or  abet  any 
such  grantor  directly  or  indirectly  to  defeat  destroy  invalidate  or 
impair  the  right  of  property  of  any  lienee  in  the  wool  of  any  sheep 
mentioned  and  describccl  in  any  such  registered  agreement  as  aforesaid 
or  the  right  of  property  of  any  such  mortgagee  as  aforesaid  in  any 
sheep  cattle  or  horses  or  their  increase  and  progeny  mentioned  in 
any  mortgage  duly  executed  and  registered  as  aforesaid  under  the 
provisions  of  this  Act  shall  be  severally  held  and  deemed  guilty  of  an 
indictable  fraud  and  misdemeanor  and  being  thereof  duly  convicted 
shall  be  severally  liable  in  the  discretion  of  the  judge  or  court  before 
whom  any  such  offender  shall  be  so  convicted  to  fine  or  imprisonment  or 
to  both  fine  and  imprisonment  for  any  period  not  exceeding  three  years 
Avith  or  without  hard  labor  at  the  discretion  of  such  court  or  judge. 

Eights  of  the  Crown. 

36.  Nothing  in  the  nine  sections  last  preceding  contained  shall  Waste  landa  of  Crown. 
be  construed  to  affect  in  any  Avay  the  rights  or  prerogative  of  the  i  pri^g  976, 

Grown 
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.    —  mortgages  as  the  lands  or  stations  where  any  such  sheep  horses  or 

cattle  may  be  depasturing. 

Interpretation. 
Interpretation.  ^^ •  Thc  foUowing   tcmis   iu   inverted   commas   shall  for  the 

27  Vic.  No.  3  8. 1.     piu'poses  of  the  fom"  sections  next  succeeding  bear  the  meanings  set 
3  Pring  205.  agaiust  thcui  respectively— 

"  Agricultural  produce" — wheat  maize  sorghiun  barley  oats 
Iviceme  grass  whether  for  hay  or  for  grain  and  other 
agricultm'al  produce  including  cotton  tobacco  rice  and 


sugar-cane. 


"  Horticultural  produce  " — oranges  grapes  whether  grown  as 
frixit  or  for  wine  or  spirit  and  fruit  of  any  other  kind. 
Liens  on  Crops. 
Liens  on  yearly  crops  38.  Whenever  any  pcrsou  shall  make  any  Sowa^fZe  advance  of 

realized.  moucy  or  goods  to  any  holder  of  land  on  condition  of  receiving  as 

3Prhig205.  ^  secvnity  for  the  same  the  growing  crop  or  crops  of  agricidtm'al  or 
horticidtiu'al  produce  on  any  such  land  and  where  the  agreement 
relating  to  such  security  shall  be  made  in  the  form  or  to  the  effect  of 
the  schedule  hereto  and  shall  be  duly  registered,  witliin  tliirty  days 
after  its  date  by  leaving  in  the  office  of  the  registrar  of  the  Supreme 
Cova't  a  true  copy  thereof  verified  on  oath  before  the  said  registrar  or 
any  commissioner  for  taking  affidavits  the  person  making  such  advance 
whether  before  at  or  after  the  date  of  such  agreement  shall  have  a 
preferable  lien  uj)on  and  be  entitled  to  the  whole  of  such  crop  or  crops 
and  the  whole  produce  thereof  and  possession  thereof  by  the  lienor 
shall  be  to  all  intents  and  pm-poses  in  the  law  the  posse'ssion  of  the 
person  making  such  advance  Provided  that  such  registered  agreement 
purports  on  the  face  of  it  to  have  been  made  as  security  for  such 
advance  ProA'ided  also  that  on  rejiayment  of  such  advance  with 
interest  specified  in  such  agreement  the  possession  and  property  of 
such  crop  or  crops  shall  revert  to  and  vest  in  the  lienor. 
Liens  not  affected  by  39-  No  sucli  Hen  duly  made  and  registered  shall  be  extinguished 

Bale  &c.  of  laud.  or  othcrwisc  prejudicially  affected  by  any  sale  mortgage  or  other 
3  pT^g  206.^  ^  enciunbrance  of  or  upon  the  land  on  wliich  any  such  crop  shall  be 
groining  nor  by  the  death  or  insolvency  of  the  lienor  Provided  that 
if  such  lienor  his  executors  administrators  or  assigns  shall  neglect  or 
refuse  either  to  pay  off  the  whole  of  such  advance  with  interest  as 
agreed  upon  or  to  give  up  such  crop  to  the  licnee  thereof  in  pursuance 
of  the  agreement  such  lienee  his  executors  administrators  or  assigns 
may  enter  into  possession  thereof  and  may  gather  cany  away  and  sell 
the  same  and  may  apply  the  proceeds  in  i:)aying  himself  such  advance 
with  interest  as  aforesaid  and  all  expenses  of  clearing  carrying  away 
making  marketable  and  selling  any  such  crop  and  shall  j)ay  the  balance 
ProvisoB.  to  the  Lienor  his  executors  acbninistrators  or  assigns     Provided  that  if 

such  lienor  be  a  tenant  then  the  licnee  shall  before  selling  any  such  crop 
or  crops  pay  to  the  landlord  of  the  land  whereon  such  crop  or  croj)s  shall 
be  growing  such  sum  of  money  as  may  be  due  to  him  for  rent  at  the 
time  of  carrying  away  such  crop  or  crops  and  the  lienee  may  repay 
himself  the  sum  so  paid  out  of  the  proceeds  of  the  sale  of  such  crop  or 
crops  before  paying  over  the  balance  to  the  lienor  provided  that  the 

sum 
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sum  so  paid  shall  not  exceed  one  year's  rent     Provided  also  that  if  at  31  Victobik  no.sc. 

the  time  of  making  such  lien  there  he  in  force  a  mortgage  of  the  land 

Avhereon  such  crop  or  crops  shall  he  growing  and  tlie  land  shall  he  in 

the  occupation  of  the  mortgagee  such  lienec  shall  hefore  selling  any 

such  crop  or  crops  pay  to  the  mortgagee  the  amomit  of  interest  not 

however  exceeding  twelve  months'  interest  due  upon  such  mortgage 

at  the  time  of  carrying  away  or  selling  such  crop  or  crops  and  such 

lienee  may  repay  himself  the  sum  or  sums  so  paid  for  interest  out  of 

the  proceeds  of  the  sale  of  such  crop  or  crops  hefore  paying  over  the 

balance  to  the  lienor. 

40.  The  said  registrar  shall  keep  a  separate  alphabetical  registry  List  in  reRistryopcn 
of  all  such  agreements  as  aforesaid  and  shall  be  entitled  for  every  entry  iVvirNo's  a  1. 
therein  to  a  fee  of  two  shillings  and  sixpence  and  to  a  fee  of  one  3  Pring  206. 
shilling  for  each  affidavit  sworn  in  his  office  in  verification  thereof  and 

every  person  shall  have  access  to  such  registry  and  may  search  the 
same  dm-iug  the  usual  hours  of  business  on  paying  a  fee  of  one  shilling 
for  each  search. 

41.  No  such  lien  shall  continue  in  force  for  a  longer  period  Duration  of  Ucn. 
than  one  year  from  the  date  thereof  and  the  said  registrar  at  the  request  g^pj^ngf^.^  °'  ^' 
of  both  parties  shall  at  any  time  enter  satisfaction  thereon. 

42.  Every  such  lienor  whether  principal  or  agent  who  by  sale  Penalties  for  frauOa 
or  delivery  of  any  crop  affected  by  such  lien  or  of  any  part  thereof  27  virNo.  3  3.  g. 
without  the  written  consent  of  the  lienee  or  by  any  other  means  shall  3  Pring  206. 
defraud  such  lienee  of  such   crop  or  the  value  thereof  or  any  part 

thereof  and  thus  or  by  any  means  dii'cctly  or  indirectly  defeat  invalidate 
or  impair  his  right  of  property  in  the  same  shall  be  deemed  guilty  of 
a  misdemeanor  and  shall  be  liable  on  conviction  to  a  fine  not  exceeding 
tlu'ce  times  the  amount  of  the  loss  thereby  sustained  or  to  imprison- 
ment with  or  Avithout  hard  labor  for  any  period  not  exceeding  three 

years. 

SCHEDULE. 

Form  of  agreement. 
In  consideration  of  the  advance  of  £  paid  to  me  in  money  by  [oj-  value  Schedule  of  27  Vic. 

for  wliicli  I  admit  to  have  received  in  goods  from]  C.  D.  of  I  do  hereby  give  No.  3. 

the  said  C.  D.  a  preferable  lien  to  the  extent  of  the  said  advance — together  with  interest  ^  ^''■"'S  207. 
thereon  at  the  rate  of  per  centum  per  annum — on  the  crop  [or  crops]  of  [here 

state  the  nature  of  the  jiroduee"]  of  this  year  growing  and  to  grow  on  the  land  [here  describe 
the  land'}  in  the  Colony  of  Queensland  It  is  further  agreed  that  unless  on  or  before 
the  day  of  18         I  pay  to  the  said  C.  D.  the  sum  of  £ 

with  interest  thereon  at  the  rate  of  per  centum  per  annum  the  said  crop  [or 

crops]  shall  be  gathered  carried  away  and  made  marketable  by  me  or  at  my  expense  and  shall 
be  delivered  at  to  the  said  CD.  or  his  order — in  which  event  he  may  sell  the 

samohj  [here  state  mode  and  conditions  of  sale'}  and  from  the  proceeds  may  pay  himself 
the  said  sum  and  interest  and  all  costs  and  shall  pay  over  to  me  the  balance  if  any  or  if 
there  be  any  deficiency  may  recover  the  same  against  me  at  law  as  any  debt. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  day  of  18. 

(Signed)  A.  13. 

Witness — 

Gaming  Securities. 

43.  AU  notes  bills  bondsju.dgments  mortgages  or  other  securities  All  notes  &c.  mort- 
or  conveyances  whatsoever  given  granted  drawn  or  entered  into  or  e''g'=s  •S"=- 
executed   by   any   person   or   persons   whatsoever   where   the  whole 

or  any  part  of  the  consideration  of  such  conveyances  or  securities 
shall  be   for  any  money  or  other  valuable   thing  whatsoever  won 


206  MERCANTILE  ACT. 

siTicTOEU!  No.36.  by    gaming   or   playing   at   cards  dice  tables  tennis  bowls  or  other 

Where  ft7conside-  game  or  games  whatsoever  or  by  betting  on  the  sides  or  hands  of  such 

ration  is  for  moneT  as  do  gauic  at  any  of  tlic  gauics  aforesaid  or  for  the  reimbursing  or 

won  by  gaming.        repaying  any  money  knowingly  lent  or  advanced  for  such  gaming  or 

moncT  le'nf '^rsudi  bcttiug  as  aforesaid  or  lent  or  advanced  at  the  time  and  place  of  such 

gaming  &c.  siiaii  be  play  to  any  pcrsou  or  persons  so    gaming   or   betting   as   aforesaid 

iUe™!  co^rideraUou."^  or    that    sliall    durlug    such    play    so   jilay   or   bet    that   shall    be 

sf^eNv^^iv^'   41 'l^'^i^^^f^  ^^^  taken   to   have   been   made   drawn   accepted   given  or 

s.  1.       *"'     ■  "■      executed  for  an  illegal  consideration  to  all  intents  and  purposes  what- 

^'il  ^3^  ^"^'  ^^'  so'^'^'61'  a^y  statute  law  or  usage  to  the  contrary  thereof  in  any  wise 

notwithstanding    Provided  ahvays  that  nothing  herein  contained  shall 

prejudice  or  affect  any  note  bill  or  mortgage  which  would  have  been 

good  and  valid  if  this  Act  had  not  been  passed. 

Fraudulent  assu-  41.  Bccause  that  divcrs  people  inherit  of  divers  lands  and  tenc- 

goods'  to  de'mve  a-e-  ^^ents  borrowiug  divers  goods  in  money  or  in  merchandise  of  divers 

ditors  shall  be  void,   pcoplc  of  this  colouy  do  givc  tlicir  tenements  and  chattels  to  their  friends 

50  Edw.  III.  e.  6.     ]^^,  collusion  thcrcof  to  have  the  profits  at  their  wdll  and  do  live  a  great 

time  with  an  high  countenance  of  another  man's  goods  and  profits  of 

the  said  lands  tenements  and  chattels  till  the  said  creditors  shall  be 

bound  to  take  a  small  parcel  of  their  debt  and  release  the  remnant  now 

therefore  be  it  enacted  That  if  it  be  found  that  such  gifts  be  so  made 

by  collusion  that  the  said  creditors  shall  have  execution  of  the  said 

tenements  and  chattels  as  if  no  such  gift  had  been  made. 

All  deeds  of  gift  of  45.  That  wlicre  oftentimes  deeds  of  gift  of  goods  and  chattels 

fredlLrs  shall  be  void' ^^^'®  ^^^^  made  to  the  intent  to  defraud  their  creditors  of  their  duties 

3  Hen.  VII.  c.  4.       aud  that  the  person  or  persons  that  maketh  the  said  deed  of  gift 

occupieth  and  livetli  with  the  said  goods  and  chattels  thfeir  creditors 

being  unpaid   be   it   enacted   That   all   deeds   of  gift   of  goods  and 

chattels  made  or  to  be  made  of  trust  to  the  use  of  that  j^erson  or 

persons  that  made  the  same  deed  of  gift  be  void  and  of  none  eflect. 

Fraudulent  deeds  46.  Eor  the  avoiding  and  abolishing  of  feigned  covinous  and 

debts  of  oti^ers  shaU  fi'^udulcnt  feoffnieuts  gifts  grants  alienations  conveyances  bonds  suits 

be  voidand  the  penal- judgments  and  cxccutions  as  Avell  of  lands  and  tenements  as  of  goods 

6uch°frauduientassur°  '^^^  chattcls   which  feoffmcuts  gifts   grauts  alienations  conveyances 

B.nces.  bonds  suits  judgments  and  executions  have  been  and  are  devised  and 

pream  e.  (5Qj;^^j.j^Ygji  Qf  malice  fraud  covin  collusion  or  guile  to  the  end  piu-pose 

and  intent  to  delay  hinder  or  defraud  creditors  and  others  of  their 

just    and    lawful    actions    suits    debts    accounts    damages    penalties 

forfeitures  not   only  to  the  let  or  hindrance  of  the  due  course  and 

execution  of  law  and  justice  but  also  to  the  overthrow  of  all  true 

and    plain    dealing  bargaining    and    chevisance    between    man    and 

man  without  the  which  no  commonwealth   or   civil    society  can  be 

maintained   or   continued       Be   it   therefore   declared   and   enacted 

^nce?niade' to°avoKi  "^'^^^^    ^^^   ^"'^   cvciy   fcofi'mcut    gift    grant    alienation    bargain   and 

the  debt  or  duty  ofcouveyancc  of  lauds  tenements  hereditaments  goods  and  chattels  or 

13 'Eiiz'''c''"5''8''  2°"^'   ^^  *^^  °^  them  or  of  any  lease  rent  common  or  other  profit  or  charge 

out  of  the  same  lands  tenements  hereditaments  goods  and  chattels 

or    any    of    them    by    writing    or    otherwise    and    all    and    every 

bond      suit     judgment    and     execution     at     any     time     had     and 

made    or    at    any    time   hereafter   to   be   had   or   made   to   or   for 

any  intent  or  purpose  before  declared  and  expressed  shall  be  from 

henceforth 
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henceforth  deemed  and  taken  (only  as  against  that  person  or  persons  3i  Vicronii  No.  36. 

his  or  tlieir  heirs  successors  executors  administrators  and  assigns  and 

every  ol"  theni  whose  actions  suits  dehts  accounts   damages  penalties 

or  forfeitures  hy  such  guileful  covinous  or  fraudulent  devices  and 

practices  as  is  aforesaid  arc  shall  or  might  he  in  anywise  disturhed 

hindered  delayed  or  defrauded)  to  he  clearly  and  utterly  void  frustrate 

and  of  none  etfect  any  pretence  color  feigned  consideration  expressing 

of  use  or  any  other  matter  or  thing  t  j  the  contrary  notwithstanding. 

47.  And    he   it   enacted   all   and   every   the   parties   to   such  The  forfeiture  of  tho 
feigned  covinous  or  frudulent  feoffment  gift  grant  alienation  hargain  C',';' '°*'"""''^"'"' 
conveyance  honds  suits  judgments  executions  and  other  things  hefore  i3  euz.  c.  5  s.  3. 
expressed  and  heing  privy  and  knowing  of  the  same  or  any  of  them 

which  at  any  time  shall  wittingly  and  willingly  put  in  nse  avow 
maintain  justify  or  defend  the  same  or  any  of  them  as  true  simple 
and  done  had  or  made  hoiidfide  and  upon  good  consideration  or  shall 
alien  or  assign  any  the  lands  tenements  goods  leases  or  other  things 
before  mentioned  to  him  or  them  conveyed  as  is  aforesaid  or  any  part 
thereof  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of 
the  said  lauds  tenements  and  hereditaments  leases  rents  commons  or 
other  protits  of  or  out  of  the  same  and  the  Avhole  value  of  the  said 
goods  and  chattels  and  also  so  mneh  money  as  are  or  shall  he 
contained  in  any  such  covinous  and  feigned  bond  the  one  moiety 
whereof  to  be  the  Queen's  Majesty  her  heirs  and  successors  and  the 
other  moiety  to  the  party  or  parties  aggrieved  by  such  feigned  and 
fraudulent  feoffment  ffift  "-rant  alienation  baroain  convevance  bonds 
suits  judgments  executions  leases  rents  commons  profits  charges  and 
other  things  aforesaid  to  be  recovered  in  the  Supreme  Court  by  action 
of  debt  bill  plaint  or  information  wherein  no  essoin  j)i'otection  or 
wager  of  laAV  shall  be  admitted  for  the  defendant  or  defendants  and 
also  being  thereof  lawfully  convicted  shall  suffer  imprisonment  for 
one  half  year  without  bail  or  mainprise. 

48.  Provided  also  and  be  it  enacted  That  this  Act  or  anything  Estates  made  upon 
therein  contained  shaU  not  extend  to  any  estate  or  interest  in  lands  e°°d^™^;jf;™^^^^ 
tenements   hereditaments    leases    rents    commons    profits    goods    or  i3  Eiiz.  c.  5  ?.  6. 
chattels  had  made  conveyed  or  assured  or  hereafter  to  be  had  made 
conveyed  or  assured  which  estate  or  interest  is  or  shall  be  upon  good 
consideration   and    bond  fide  lawfully    conveyed    or   assured   to  any 

person  or  persons  or  bodies  politic  or  corporate  not  having  at  the 
time  of  such  conAcyance  or  assurance  to  them  made  any  manner  of 
notice  or  knowledge  of  such  covin  fraud  or  collusion  as  is  aforesaid 
anything  before  mentioned  to  the  contrary  hereof  notwithstanding 
Forasmuch  as  not  only  the  Queen's  Most  Excellent  Majesty  Preamble, 
but  also  divers  of  ller  Majesty's  good  and  loving  subjects  and  27  £!«■  c.  4. 
bodies  politic  and  corporate  after  conveyances  ol)taincd  or  to  be 
obtained  and  purchases  made  or  to  be  made  of  lands  tenements  leases 
estates  and  hereditaments  for  money  or  other  good  consideration 
may  have  incur  and  receive  great  loss  and  prejudice  by  reason  of 
fraudulent  and  covinous  conveyances  estates  gifts  grants  charges  and 
limitations  of  uses  heretofore  made  or  hereafter  to  be  made  of  in 
or  out  of  lands  tenements  or  hereditaments  so  purchased  or  to 
be    purchased    which   said  gifts   grants   charges    estates    uses   and 

conveyances 
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31  VicTonr.^:  Ko.  36.  conveyances  were  or  hereafter  sliall  l3e  meant  and  intended  by  tlie 
parties   that   so   make   the   same  to  he  fraudulent   and   covinous  of 
purpose   and   intent   to   deceive    such    as   have   purchased   or   shall 
purchase  the  same  or  else  by  the  secret  intent  of  the  parties  to  the 
same  be  to  their  oAvn  proper  use  and  at  their  free  disposition  colored 
nevertheless   by   a   feigned   countenance    and    show    of  words   and 
sentences  as  though  the  same  were  made  bond  fide  for  good  causes 
and     upon    just    and     lawful    considerations      Now     for     remedy 
Fraudulent  convey-    of    Avhicli    iuconveuicnces    and    for   the   avoiding   of  such   fraudu- 
prrcursel^halTbe'^^  lent     fcigncd     and     covinous     conveyances     gifts     grants     charges 
void.  uses  and  estates  and   for    the   maintenance    of    upright    and   just 

27  EUz.  c.  4  s.  2.  clcaling  in  the  purchasing  of  lands  tenements  and  hereditaments 
be  it  enacted  That  all  and  every  conveyance  grant  charge  lease  estate 
incumbrance  and  limitation  of  use  or  uses  of  in  or  out  of  any  lands 
tenements  or  other  hereditaments  whatsoever  had  or  made  any  time 
heretofore  or  at  any  time  hereafter  to  be  had  or  made  for  the  intent  and 
of  purjiose  to  defraud  and  deceive  such  person  or  persons  bodies 
j)olitic  or  corporate  as  have  purchased  or  shall  afterwards  purchase  in 
fee-simple  fee-tail  for  life  lives  or  years  the  same  lands  tenements  and 
hereditaments  or  any  part  or  parcel  thereof  so  formerly  conveyed 
granted  leased  charged  encumbered  or  limited  in  use  or  to  defraud 
and  deceive  such  as  have  or  shall  purchase  any  rent  profit  or 
commodity  in  or  out  of  the  same  or  any  part  thereof  shall  be  deemed 
and  taken  only  as  against  that  person  and  persons  bodies  politic  and 
corporate  his  and  their  heirs  successors  executors  administrators  and 
assigns  and  against  all  and  every  other  person  and  persons  lawfully 
having  or  claiming  by  from  or  under  them  or  any  of  them  which 
have  piu'chased  or  shall  hereafter  so  purchase  for  money  or  other 
good  consideration  the  same  lands  tenements  or  hereditaments  or  any 
part  or  parcel  thereof  or  any  rent  profit  or  commodity  in  or  out  of 
the  same  to  be  utterly  void  frustrate  and  of  none  effect  any  pretence 
color  feigned  consideration  or  expressing  of  any  use  or  uses  to  the 
contrary  notwithstanding. 
The  penalty  of  the  49.     All  and  cvcry  the  parties  to  such  feigned  covinous  and 

conTeyan°e3™wh^™o  fi'^^T-^u-lent  gifts  grauts  Icascs  chargcs  or  conveyances  before  expressed 
avow  the  same.  Or  bciug  privy  aud  knowing  of  the  same  or  any  of  them  which  shall 
27  Eiiz.  c.  4  s.  3.  wittingly  and  willingly  put  in  use  avow  maintain  justify  or  defend 
the  same  or  any  of  them  as  true  simple  and  done  had  or  made  bond 
fide  or  upon  good  consideration  to  the  disturbance  or  hindrance  of 
the  said  purchaser  or  purchasers  lessees  or  grantees  or  of  or  to 
the  disturbance  or  hindrance  of  their  heirs  successors  executors 
administrators  or  assigns  or  such  as  have  or  shall  lawfully  claim 
anything  by  from  or  under  them  or  any  of  them  shall  incur  the 
penalty  and  forfeiture  of  one  year's  value  of  the  said  lauds  tenements 
and  hereditaments  so  jjurchased  or  charged  the  one  m.oiety  whereof  to 
be  to  the  Queen's  Majesty  Her  Heirs  and  Successors  and  the  other 
moiety  to  the  party  or  parties  grieved  by  such  feigned  and  fraudulent 
gift  grant  lease  conveyance  encumbrance  or  limitation  of  use  to  be 
recovered  in  the  Supreme  Coui-t  by  action  of  debt  bill  plaint  or 
information  wherein  no  essoin  or  protection  shall  be  admitted   for 

the 
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the  defendant  oi-  defendants  and  also  being-  tlicvcof  lawfully  convicted  aiTicTORiiXo.  36. 
shall  suffer  imprisonment  for  one  half  year  without  bail  or  mainprise.  — 

50.  Provided  also  and  be  it  enacted  That  this  Act  or  anything  Conveyances  made 
therein  contained  shall  not  extend  or  be  construed  to  impeach  defeat  "P""  good  eonsidcr- 

1  .  T  ,.         ,       ,  .  ,    ,      i  ationi  and  bona  Jicle. 

make  void  ov  frustrate  any  conveyance  assignment  ot  lease  assurance  27  ehz.  c.  4  s.  4. 
grant  charge  lease  estate  interest  or  limitation  of  use  or  uses  of  in  to 
or  out  of  any  lands  tenements  or  hereditaments  heretofore  at  any  time 
had  or  made  or  hereafter  to  be  had  or  made  vipon  or  for  good  consider- 
ation and  hoiid  fide  to  any  i)crson  or  persons  bodies  politic  or  corporate 
anything  before  mentioned  to  the  contrary  hereof  notwithstanding. 

51.  And  be  it  further  enacted  That  if  any  person  or  persons  i-ands  first  conveyed 
having  heretofore  made  or  who  shall  hereafter  make  any  conveyance  vi'ati^n  or'aitemiion 
gift  grant  demise  charge  limitation  of  use  or  uses  or  assurance  of  in  and  after  sold  for 
or  out  of  any  lands  tenements  or  hereditaments  with  any  clause  "nsfdemtion^""  ^'^^ 
in-ovision  article  or  condition  of  revocation  determination  or  alteration  27  Eiiz.  c.  4  s.  5. 

at  his  or  their  will  or  pleasure  of  such  conveyance  assurance  grants 
limitations  of  uses  or  estates  of  in  or  out  of  the  said  lands  tenements 
or  hereditaments  or  of  in  or  out  of  any  part  or  parcel  of  them 
contained  or  mentioned  in  any  writing  deed  or  indenture  of  such 
assurance  conveyance  grant  or  gift  and  after  such  conveyance  grant 
gift  demise  charge  limitation  of  uses  or  assurance  so  made  or  had  shall 
or  do  bargain  sell  demise  grant  convey  or  charge  the  same  lands  tene- 
ments or  hereditaments  or  any  part  or  parcel  thereof  to  any  person  or 
persons  bodies  politic  and  corporate  for  money  or  other  good  consider- 
ation paid  or  given  (the  said  first  conveyance  assurance  gift  grant 
demise  charge  or  limitation  not  by  him  or  them  revoked  made  void  or 
altered  according  to  the  power  and  authority  reserved  or  expressed 
unto  him  or  them  in  and  by  the  said  secret  conveyance  assurance  gift 
or  grant)  that  then  the  said  former  conveyance  assurance  gift  demise 
and  grant  as  touching  the  said  lands  tenements  and  hereditaments  so 
after  bargained  sold  conveyed  demised  or  charged  against  the  said 
bargainees  vendees  lessees  grantees  and  every  of  them  their  heirs 
successors  executors  administrators  and  assisrns  and  against  all  and 
every  person  and  persons  which  have  shall  or  may  lawfully  claim 
anything  by  from  or  under  them  or  any  of  them  shall  be  deemed  taken 
and  adjudged  to  be  void  frustrate  and  of  none  effect  by  virtue  and 
force  of  this  present  Act. 

52.  ProWded  nevertheless  that  no  lawful  mortgage  made  or  to  Mortgages  lawfully 
be  made  bond  fide  and  without  fraud  or  covin  upon  good  consideration  ^"^{i^,  ^  4 ,  g 
shall  be  impeached  or  impaired  by  force  of  this  Act  but  shall  stand 

in  the  like  force  and  effect  as  the  same  should  have  done  if  this  Act 
had  never  been  had  or  made  anything  in  this  Act  to  the  contrary  in 
any^vise  notAvithstanding. 

Parinershlp. 

53.  Limited  partnerships  may  be  formed  for  the  transaction  Limited  partnerships 
of    agricultural    mininj:?    mercantile   mechanical   manufacturing   or  "">■,''"  f^""'"'' "^f!''' 

O         .  o  ii       i  1        ?•      i  ^'"^  banking  aud   m- 

other  business  by  any  number  01  persons  upon  the  terms  and  subject  surance. 
to   the   conditions   and   liabilities   hereinafter   prescribed     I*i"ovided  g^py^'^^g^'-^- 
that  nothing  herein  shall   authorise  any  such   partnership   for   the 
purpose  either  of  banking  or  insiu*ance. 

o  54.  Every 
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siVicroBix  Xo.3G.  51'.  Every  such    partnersliip  may  consist  of  general  partners 

General ^nd  s  eciai  ^^^^  sliall  be  jointly  and  Severally  responsible  as  general  partners  are 
partners  and  their  now  bv  law  and  of  persons  to  be  called  special  partners  who  shall 
17'vic'^No  9  8  2  contribute  to  the  common  stock  specific  sums  in  money  as  capital 
2  Prhig  1043.  beyond  which  they  shall  not  be  responsible  for  any  debt  of  the  joart- 

nership  except  in  the  cases  hereinafter  provided  for. 

CertiQeate  to  be  made  55.  All  the  pcrsous  formiug  any  such  partnership  shall  before 

by  the  partners  speci- commencing  busiucss  sigu  a  certificate  containing  the  style  of  the 

^mg  names  capi  a  ^^^^  uudcr  whicli  the  partnership  i-s  to  be  conducted  the  names  and 

V-r!^''^'  -^^.^  '■  ^'     places  of  residence  of  all  the  partners  distiuo'uishiu"-  the  o-eneral  from 

the  special  partners  the  amount  of  capital  which  each  special  partner 

contributes  and  also  if  any  the  amount  contributed  by  the  general 

partners  to  the  common  stock  the  general  nature  of  the  business  to 

be  transacted  the  principal  place  at  which  it  is  to  be  transacted  the 

time   when  such   partnership   is  to   commence   and  when   it   is  to 

terminate. 

style  of  partnership.  56.  Such  stylc  or  firm  shall  contain   the  names  of  general 

^^v^--%^oi3  °  *      partners  only  or  the  name  of  one  such  partner  with  in  either  case  the 

"    '  °       '  addition  of  the  words  "and  another"  or  "and  others"  and  the  general 

partners  only  shall  transact  the  business  of  the  partnership  and  if  in 

the  carrying  on  of  such  business  or  in  any  contract  connected  there- 

Avith  the  name  of  any  special  jiartner  shall  be  used  with  his  consent 

or  privity  or  if  he  shall  joersonally  make  any  contract  respecting  the 

concerns  of  the  partnership  every  such  special  partner  shall  be  deemed 

to  be  a  general  partner  with  respect  to  the  contract  or  matter  in 

which  his  name  has  been  so  used  or  as  to  which  he  shall  have  so 

contracted. 

CertiBcaie  to  be  57.  Xo  such  partnership  sliall  be  deemed  formed  until  such 

acknowledged  and     certificate  as  aforesaid  shall  have  been  acknowledged  by  each  i^artner 

17  Vic.  No.  9  s.  5.     before  some  justice  of  the  peace  and  registered  in  the  office  of  the 

2Pringioi3.  registry  of  dceds  iu  Brisbane  iu  a  book  to  be  kept  for  that  purpose 

If  false  or  shaU  be  opcu  to  public  inspection  and  if  any  false  statement  shall  be  made  in 

liable  as  general        quv  such  Certificate  all  the  persons  interested  in  the  partnership  shall 

par  neis.  -^^  liable  for  all  the  engagements  thereof  as  general  partners     Provided 

that  no  clerical  error  or  matter  not  of  substance  sliall  be  deemed  false 

within  the  meaning  of  this  section  unless  some  person  may  have  been 

prejudiced  thereby  in  Avhich  case  the  special  partners  shall  be  liable 

to  the  person  so  prejudiced. 

Certificate  to  be  pub-  58.  A  copy  of  such  Certificate  shall  for  four  weeks  next  after 

lished  for  four  weeks,  g^^ch    rco-istratiou   be   published   once   at  least  in    the    Gazelle  and 

17  Vic  Xo   9  s   6        ,  ^  . 

2Pringioi3.  in  soiiic  iicwspapcr  printed  nearest  to  the  intended  principal  place 

of  business  of  the  partnership  and  in  case  such  publication  be  not  so 

made  tlie  partnership  shall  be  deemed  general. 

Duration  of  part-  f9-  No  partnership  Under  this  Act  sliall  be  entered  into  for  a 

nership  limited.        longer  period  than  seven  years  but  such  partnership  may  be  renewed 

2  Pring  1043.  ^         fit  the  end  of  that  period  or  at  the  termination  of  any  shorter  period 

for  Avhich  a  partnership  may  be  formed  provided  that  the  partners 

sign  a  fresh  certificate  in  the  terms  of  this  Act  and  acknowledge  and 

register  the  same  iu  the  same  manner  as  if  the  partnership  were  an 

original  partnershij)  with  limited  liability. 

60.  Upon 
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GO.  Upon  every  renewal  or  continuation  of  a  limited  partner-  sitictobix  No.  36. 
ship  beyond  the  time    originally    agreed   upon    for   its    duration    s^  t^^i,;o7^t  rencw^x 
certificate   tliereof  shall    be    signed    acknoAviedged    registered    and  of  partnership, 
publislied  in  like  manner  as  the  original  certificate  and  every  partner-  2Vril^g^oi3. '^ 
ship  which  shall  be  renewed  or  continued  otherwise  than  in  conformity 
with  tlie  provisions  of  this  section  sliall  be  deemed  general. 

61.  During  the  continuance  of  any  partnership  under  the  Capital  stock  not  to 
provisions  of  this  Act  no  part  of  the  certified  capital  thereof  shall  be  17  vuI^'no'd's  9 
withdrawn  nor  shall  any  division  of  interest  or  profit  be  made  so  as  to  3  rriug  loii. 
reduce  such  capital  below  the  aggregate  amount  stated  in  the  certifi- 
cate and  if  any  part  of  such  capital  sliall  be  so  withdrawn  or  any  such 
division  be  made  so  that  at  any  time  during  the  continuance  or  at  the 
termination  of  the  partnership  the  assets  shall  not  be  sufficient  to 
pay  the  iiartnership  debts  the  special  partners  shall  severally  be 
liable  to  refund  every  sum  by  them  respectively  received  in  diminution 
of  such  capital  or  by  way  of  such  interest  or  profit  and  all  such  sums 
may  be  recovered  as  money  had  and  received  by  them  respectively  to 
the  use  of  the  general  partners  and  may  in  the  case  of  any  judgment 
having  been  obtained  against  the  general  partners  be  recovered  by 
the  plaintift"  against  the  special  partners  or  either  of  them  by  process 
of  execution  to  be  issued  imder  such  judgment  by  leave  of  the 
Supreme  Court. 

G2.    All   suits   respecting   the   business   of    any    partnership  Suit«  to  be  by  and 
established  imder  this  Act  shall  be  prosecuted  by  and  against  the  *°»j"^'  g""""'  P"""'- 
general  partners  only  except  in  the  cases  in  which  it  is  provided  by  17  vic.  Xo.  9  s.  10. 
this  Act  that  special  partners  shall  or  may  be  deemed  general  partners  ^  ^'"'"e  lO". 
in  which  cases  every  special  partner  who  shall  have  become  liable  as 
a  general  partner  may  be  joined  in  the  suit  as  a  defendant  at  the 
discretion  of  the  party  suing. 

63.  Xo  dissolution  of  a  limited  partnership  shall  take  place  Dissolutions  how 
except  by  operation  of  law  before  the  time  specified  in  the  certificate  17'^vfc^Xo  9 ,  ^ 
unless  a  notice  of  such  dissolution   shall  be   signed   acknowledged  2  Pring  lou. 
registered  and  published  in  like  manner  as  the  original  certificate. 

64.  In  all  cases  not  hereinbefore  otherwise  provided  for  all  the  Liabilities  not 
members  of  a  limited  partnership  shall  be  suliject  to  the  liabilities  and  i7'^vi'c."\v,r9's.*i2°'^ 
entitled  to  the  rights  of  general  partners.  ~  ^""s  loii. 

65.  The  general  partners  shall  be  liable  to  account  to  each  Ac':2»'"»>g'      ,, 

,,  T   ,       ,1       °         .    1      -"^     i  /.       ii      .  ±      L'xi  17  Vie.  >o.  9  a.  13. 

other  and  to  the  special  partners  for  their  management  of  tlie  concern  2  Pringiow. 
both  in  law  and  equity  as  other  partners  now  are  Ijy  law. 

66.  Every  partner  who  shall  be  guilty  of  any  fraud  in  the  Framio  bv  partners. 
affairs  of  the  partnership  shall  be  liable  civilly  to  the  party  injured  to  "pring^aik"  ^** 
the  extent  of  his  damage  and  shall  also  be  liable  to  an  indictment  for 

a  misdemeanor  punishable  by  fine  or  imprisonment  or  both  in  the 
discretion  of  the  court  by  which  he  shall  be  tried. 

67.  If  the  general  partners  shall  not  at  all  times  cause  regular  booIs  of  nccount  to 
books  of  account  to  be  kept  or  shall  not  have  the  same  open  at  all  ^;',,„'''p -^fpfco" .'"' 
reasonable  times  to  the  inspection  of  the  special  partners  such  special  17  Vie.  .\o.  9  s.  I6. 
partners  shall  on  default  herein  be  entitled  to  have  the  partnership  ^  ^""8  i"'*- 
dissolved  and  the  accounts  thereof  taken  by  the  Supreme  Court. 

t:8.  The  special  partners  shall  be  bound  to  see  that  such  books  .is  to  liability  of 
are  so  kept  and  if  such  books  shaU  not  be  so  kept  or  shall  with  the  '^^'^l  C""bi^not 

knowledge 
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31  TicTOEiJE  No.  36.  knowledge  or  privity  of  ilie  special  ])artners  or  any  of  tliem  be  kept 

ke  torbelncoiTectiv^^'^^^"^'^     y  ^^"  contain  any  false  or   deceptive   entries  whereby  tbe 

tept.  '  ascertainment  of  the  matters  mentioned  in  the  first  part  of  the  sixty- 

2^Prin"^oii  °  ^^    ^^'^^  soction  hereof  shall  or  may  be  affected  the  certified  capital  of 

such  special   jiartners  or  such  one  or   more  of  them   having    such 

knowledge  or  privity  as  aforesaid  .shall  as  against  creditors  be  deemed 

to  haA'c  been  withdrawn  and  they  or  he  shall  be  liable  accordingly 

vmder  the  provisions  of  the  said  sixty-fii'st  section  hereof. 

Commoiccment  (Did  Short  Title. 
Commcucemcnt  of  69.  This    Act    sliall   commsnce    on    the    thirty-first    day    of 

■^'''-  December  one  thovisand  eight  hvmdrcd  and  sixty-seven  and  may  be 

Short  title.  referred  to  as  the  '■'■Mercantile  Act  of  1867." 


An 
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An  Act  to  Consolidate    and   Amend  the  Laws3ivicioni.ENo.i3. 
relating   to  Bills  of  Exchange  Promissory 
Notes  and  Cheques.       {28th  December,  18G7. 

WHEREAS  it  is  expedient  to  consolidate  and  amend  the  laws  relating  to  Preamble, 
bills  of  exchange  jjvomissory  notes  and  chcqnes     Be  it  enacted  by 
the  Queen's  Most  Excellent  Majesty  by  and  with  the  advice  and  consent  of 
the    Legislative    Conncil    and    Legislative    Assembly   of   Queensland    in 
Parliament  assembled  and  by  the  authority  of  the  same  as  follows — 

Interpretation. 

1.  The  words  bill  of  exchange  in  this  Act  shall  include  promis- ^Teaning  of  ^ords. 
i3ory  note  and  vice  versa  unless  the  contrary  appear. 

Meiv  Writ  and  Judgment. 

2.  All  actions  upon  bills  of  exchange  or  promissory  notes  com-  All  actions  upon  bills 
menced  Avithin  six  months  after  the  same  shall  have  become  due  and  °'^"';''"°se -if.  ra.iy 
payable  may  be  by  writ  of  summons  in  the  special  form  contained  in  mons  in  form  Tn 
schedule  A  to  this  Act  annexed  and  indorsed  as  therein  mentioned  and  pi,',^,'J,'f^"    gj- 

it  shall  be  lawful  for  the  plaintiff  on  filing  an  affidavit  of  personal  service  davit  of  personal  ser- 
of  such  writ  within  the  iurisdiction  of  the  court  or  an  order  for  leave  to  I"'",'"'?  "' °.""7'^' 

1  -iii/iy-/  r  T,  A  /■ini-  1  ■'""'  luclgmcnt  uiiorm 

proceed  as  provided  by  the  Common  Law  Frocess  Act  oj  Ibb/  and  a  copy  in  schedule. 

of  the  writ  of  summons  and  the  indorsements  thereon  in  case  the  defendant  \^-^^  ^^  ^"^-  '^'  ^' 

shall  not  have  obtained  leave  to  appear  and  have  appeared  to  such  writ 

according  to  the  exigency  thereof  at  once  to  sign  final  judgment  in  the 

form  contained  iu  schedule  B  to  this  Act  annexed  (on  which  judgment 

no  proceeding  in  error  shall  lie)    for  any  sum  not  exceeding  the  sum 

indorsed  on  the  writ  together  with  interest  at  the  rate  specified  (if  any) 

to  the  date   of  the  judgment  and  a  sum  for  costs  to   be  fixed  l)y  the 

registrar  of  the   Supreme  Court  subject  to  the  approval  of  the  judges 

thereof  or  a  majority  of  them  whereof  the  Chief  Justice  shall  be  one 

unless  the  plaintiff  claim  more  than  such  fixed  sum  in  which  case  the 

costs  shall  be  taxed  in  the  ordinary  way  and  the  jilaintiff  may  upon  such 

judgment  issue  execution  forthwith. 

3.  The  holder  of  any  bill  of  exchange  or  promissory  note  may  if  Holder  of  biu  of  ci- 
he  think  fit  issue  one  writ  of  summons  according  to  this  Act  against  all  sJ;3„7^gaL"s7a"u 
or  any  number  of  the  parties  to  such  bill  or  note  and  such  writ  of  summons  or  any  of  the  parties 
shall  be  the  commencement  of  an  action  or  actions  against  the  p^'i'tics  jg'^J."  jg'yj^.  j,  g^ 
therein  named  respectively  and  all  subsequent  proceedings  against  such  s.  6. 
respective  parties  shall  l)e  in  like  manner  so  far  as  may  be  as  if  separate 

writs  of  summons  had  been  issued. 

Defence. 

4.  A  judge  of  the  Supreme  Court  shall  upon  application  within  Pefendant  showing  a 
the  period  limited  for  obtaining  leave  to  appear  and    appearing  which  iJj''eri,'g°to  Zt"  IcIto 
period  shall  be  the  same  as  in  an  ordinary  writ  of  summons  give  leave  to  to  appear.  ^ 
appear  to  such  writ  and  to  defend  the  action  on  the  defendant  paying  into  ^V^  ^^  ^lc.  c.  67 
court  the  sum  indorsed  on  the  writ  or  u|)on  allidavits  satisfactory  to  the  20 vie.  No.  so ss.  i  2 
judge  which  disclose  a  legal  or  equitable  defence  or  such  facts  as  would  *"  ""^ 
make  it  incumbent  on  the  holder  to  prove  consideration  or  such  other  facts 

as 
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siVicTOELE  Ko.15.  as  the  judge  may  deem  sufficient  to  support  the  application  and  on  such 
terms  as  to  security  or  otherwise  as  to  the  judge  may  seem  meet. 

Setting  aside  Judgment. 
Judge    mav    under  5.  After  judguxeut  the  court  or  a  judge  may  under  special  circum- 

speeiai  circiimstances  g^,^yicgg  ggj;  aside  the  iudgmcnt  and  if  ncce.ssary  stay  or  set  aside  execution 

set  aside  judgment.  -  .  _  ,  in  • ,  i    ,        -i    n       -i     ^  ,-         ■  ^   • 

18  &  19  Yio.  0.  67  and  may  give  leave  to  appear  to  the  writ  and  to  deiend  the  action  if  it 
'•  ^-  shall  appear  to  be  reasonable  to  the  court  or  judge  so  to  do  and  on   such 

terms  as  to  the  court  or  judge  may  seem  just. 

Deposit  of  Bill. 
Judge  may  order  bill  6.  In  any  proceedings  under  this  Act  it  shall  be  competent  to  the 

to  be  deposited  with  couit  or  a  iudgc  to  ordcr  the  bill  or  note  sought  to  be  proceeded  upon  to 

officer  01  coui't  in  ccr-  •>       o  o  x  l 

tain  cases.  be  forthwith  deposited  Avith  an  officer  of  the   court  and  further  to  order 

e\'^  ^^  ^^''' "'  ^^    that  all  proceedings  shall  be  stayed  until  the  plaintifi'  shall  have  given 
security  for  the  costs  thereof. 

JVbting, 
Eeraedy  for  the  re-  7.  The  holdcr  of  cveiy  dishonored  bill  of  exchange  or  promissory 

noting  °  noraeeept-  ^-^^^^  shall  havo  the  Same  remedies  for  the  recovery  of  the  expenses  incurred 
ance  of  dishonored  la  uotiug  the  Same  for  noii-acceptauce  or  non-payment  or  otherwise  by 
18  &  19  Tic.  c.  67  reason  of  such  dishonor  as  he  has  under  this  Act  for  the  recovery  of  the 
B.  5.  amount  of  such  bill  or  note. 

Hides. 
Common  Law  Pro-  8.  The  provisions  of  all  statutes  and  all  rules  heretofore  made 

and  rufef incor^^o^'^'' ^'^^^t^'^S  ^^  actious  at  commou  law  shall  so  flir  as  the  same  are  or  may  be 
rated  with  this  Act.  made  applicable  extend  and  apply  to  all  proceedings  to  be  had  or  taken 
i8^&  19  Vic.  0. 67    ui^^igr  this  Act. 

Inferior   Courts. 
The  Governor  may  9.  It  shall  be  lawful  for  the  Goveriior  in   Council  from  time  to 

direct  Act  to  apply  to  ^ji^g  by  au  Older  in  Council  to  direct  that  all  or  any  part  of  the  provisions 
18  &  19  Vic.  c.  67  of  this  Act  shall  apply  to  all  or  any  inferior  court  or  courts  of  record 
^'  ^-  (not  being  a  small  debts  court  or  courts)  and  within  three  months  after 

such  order  shall  have  been   made  and  published  in  the  Gazette  and  any 
such  order  may  be  in  like  manner  from  time  to  time  altered  and  annulled. 

Acceptance. 
Acceptance  of  a  bill  10.  No  acceptance    of  any  bill    of  exchange    whether  inland   or 

inland  or  foreign  to  forgig-n  made  after  the  thirty-first   day   of  December  one  thousand  eight 

be   in    writin^^    on  it  "^  .  .  . 

and  signed  ly  the  hundred  aud  sixty-foui  shall  be  sufficient  to  bind  or  charge  any  person 
acceptor  or  his  agent,  u^iess  the  saiiic  be  in  Writing  on  such  bill  or  if  there  be  more  than  one 

28  Vic.  JNo.  o  8.  D.  rt  .  , 

3  Pring  227.  part  of  such  bill  on  one  of  the  said  parts  and  signed  by  the  acceptor  or 

i9^&  20  Vie.  c.  97    gome  person  daly  authorised  by  him. 

1  cfe  2  Geo.  IV.  c.  11.  If  any  per-son  shall  accept  a  bill  of  exchange  payable  at  the 

3*&4Aniiec  9  ^^^^^^^  of  a  banker  or  other  place  without  further  expression  in  his 
B.  5.  '       acceptance  such  acceptance  shall  be  deemed  and  taken  to  be  to  all  intents 

Bills  accepted  pay  able  and  pui'poses  a  general  acceptance  of  such  bill  but  if  the  acceptor  shall  in 
piaeedeemeda°generai  his  acceptance  express  that  he  accepts  the  bill  payable  at  the  banker's 
^"y^^^a'  TV  house  or  other  place  only  and  not  otherwise  or  elsewhere  such  acceptance 
c.  78  s.  1.  '  shall  be  deemed  and  taken  to  be  to  all  intents  and  purposes  a  qualified 
Bills  accepted  pay-  acceptauce  of  suoh  liiU  aud  the  acceptor  shall  not  be  liable  to  pay  the  said 
other  place  only  bill  cxccpt  in  default  of  payment  when  such  payment  shall  have  been  first 
deemed  a  quaUfied     jyiy  demanded  at  such  banker's  house  or  other  place. 

acceptance.  •'  n  . 

Crossing 
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Crossing  Cheque.  31  Victoele  No.  15. 

12.  Wlionevor  a  clicque  or  draft  on  any  bank  payable  to  bearer  or  jhc  cro,^ to  bo 
to  order  on  demand  shall  be  issued  crossed  with  the  name  of  a  bank  or  with  dremed   a   roatoriai 
two  transverse  lines  with  the  word  "bank"  or  any   abbreviation   thereof  §,"« "/e ""'""*""  °' 
or  should  the  crossing  include  in  addition  to  the  above  the  word  *•'  credit"  19&20  Vic.  c.  25 
or  any  abbreviation   tlicrcof  followed  by  the  name  of  some  individual  or  2/'vic.  Xo.  4  e.  1. 
firm  such  crossing  shall  be  deemed  a  material  part  of  the  cheque  or  draft  1 1'""8 132. 

and  except  as  hereinafter  mentioned  shall  not  be  obliterated  or  added  to  or 
altered  by  any  person  whomsoever  after  the  issuing  thereof  and  the  bank 
upon  which  such  cheque  or  draft  shall  be  drawn  shall  not  pay  such  cheque 
or  draft  to  any  other  than  the  bank  with  the  name  of  which  such  cheque 
or  draft  shall  be  so  crossed  or  if  the  same  be  crossed  as  aforesaid  without 
the  name  of  a  bank  to  any  other  than  a  bank  and  the  bank  receiving 
payment  of  the  same  if  the  said  cheque  be  crossed  in  favor  of  any 
individual  or  firm  shall  not  pay  the  same  to  the  credit  of  any  other  than 
the  account  of  such  individual  or  firm. 

13.  "Whenever  anv  such  cheque  or  draft  shall  have  been  issued  Tiie  lawful  holder  of 
uncrossed  or  shall  be  crossed  with  the  word  "  bank"  or  any  abbreviation  erosLT"S"  m^y 
thereof  and  without  the  name  of  any  bank  .any  lawful  holder  of  such  "oss  the  same  with 
cheque  or  draft  while  the  same  remains  so  uncrossed  or  crossed  with  the  25'^v""yo.\''°5"'^2. 
word  "bank"  or  any  abbreviation  thereof  without  the  name  of  any  bank  1  Tiing  132. 

may  cross  the  same  with  the  name  of  a  bank  and  whenever  any  such 
cheque  or  draft  shall  be  uncrossed  any  such  lawful  holder  may  cross  the 
same  with  the  word  "  bank"  or  any  abbreviation  thereof  with  or  without 
the  name  of  a  bank  or  may  add  the  word  "credit"  or  any  abbreviation 
thereof  followed  by  tlic  name  of  any  individual  or  firm  and  any  such 
crossing  as  in  this  section  mentioned  shall  be  deemed  a  material  part  of 
the  cheque  or  draft  and  shall  not  be  obliterated  or  altered  or  added  to 
except  as  before  mentioned  by  any  person  whomsoever  after  the  making 
thereof  and  the  bank  upon  which  such  cheque  or  draft  shall  be  drawn 
shall  not  pay  such  cheque  or  draft  to  any  other  than  the  bank  with  the 
name  of  which  such  cheque  or  draft  shall  be  so  crossed  as  last  aforesaid. 

14.  Provided  always  that  any  bank  paying  or  receiving  payment  Bnnknotto bcrcspon- 
of  a  cheque  or  draft  which  docs  not  at  the  time  Avhen  it  is  presented  for  ^.J,^,°„„''%iJ|X°doo9 
payment  plainly  appear  to  be  or  to  have  been  obliterated  added  to  or  not  plainly  appear  to 
altered  as  aforesaid  shall  not  be  in  any  w'ay  responsible  or  incur  any  ailcrrd!'^"  '"****' 
liability  nor  shall  such  payment  be  questioned  by  reason  of  sudi  cheque  25  vie.  No.  4  e.  i. 
having  been  so  crossed  as  aforesaid  or  having  been  so  obliterated  added  to      ""^ 

or  altered  as  aforesaid  and  by  reason  of  the  same  having  been  paid  to  an 
individual  and  not  to  a  l)ank  or  other  than  tlic  bank  or  person  or  firm  with 
whoso  name  or  names  such  cheque  or  draft  shall  have  been  so  crossed 
unless  such  bank  shall  have  acted  maid  fide  or  been  guilty  of  negligence 
in  so  paying  or  crediting  such  cheque. 

i5.  In  the  construction  of  the  four  sections   next  i^  reeding  the  i'>'<'fp«''»ii<>n  of  «•'» 
word  "  bank  "  shall  include  any  person  or  persons  or  corporation  or  joint  \q\  20  Vic!  c.  25 
stock  company  acting  as  a  banker  or  bankers.  "■ -•  .    .,     , 

i-        J  ^  25    » w.  Jio.   4    e.  o. 

Cheques  jjnyMc  to   Crder  on  Demand.  1  Pfi'ig  132. 

16.  Anv  draft  or  order  drawn  upon  a  l)ankcr  for  a  sum  of  money  D™f|»    «"   ^»r^."» 

I  1  T1-11111  1     ^     p  i.  pnvnblc  to  order  on 

payable   to   order   on  demand   which   siiall   when   jiresented   lur  payment  (Umund      Bumcient 
purport  to   be   indor.-ed   by   the   person   to  whom  the  same  shall  be  drawn  ^"ii'oritvforpaymcnt 

it ^    .  •'    ,  .\        • ,       ,  1,1  ,  ,1  .without   proof  of  in- 

payable  shall  be  a  sufficient  authority  to  such  banker  to  pay  the  amount donscmcnt. 

of 
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31  VicioEi.E  No.  15.  of  such  draft  or  order  to  the  bearer  thereof  and  it  shall  not  be  incumbent 

~~  ^         on  such  banker  to  prove  that  such  indorsement  or  any  subsequent  indorse- 

s.  19.  nient  was  made  by   or  under  the  direction  or  authority  of  the  person  to 

whom  the  said  draft  or  order  was  or  is  made  payable  either  by  the  drawer 

or  any  indorser  thereof. 

Lost  Bill. 
Bills   lost   or   mis-  17.  lu   case  any  valuable  inland  bill  or  bills  of   exchange  shall 

carried  drawer  to  give  JJf^ppg^  ^q  ^q  ipg^  q^-  miscarried  withiu  the  time  limited  for  payment 
9  &  10  Wm.  III.  of  the  same  then  the  drawer  of  the  said  bill  or  bills  is  and  shall  be  obliged 
"•  ^7  s.  3.  iq  g[yg  another  bill  or  bills  of  the   same  tenor  with  those  first  given  the 

person  or  persons  to  Avhom  they  arc  and   shall  be  delivered  giving  security 
if  demanded  to  the  said  drawer  to  indemnify  him  against  all  persons  what- 
soever in  ease  the  said  bill  of  exchange  so  alleged  to  be  lost  or  miscarried 
shall  be  found  again. 
Actions  on  lost  in-  18.  Ill   caso  of  any  action   founded  upon   a  bill  of  exchange    or 

struments^  negotiable  instrument  it  shall  be  lawful  for  the  court  or  a  judge  to  order 

2  Pring  i65t.        that  the   loss   of  such  instrument  shall  not  be  set  up  provided  that   an 
17  &  18  Vic.  c.  125   jnflemuity    is   given   to   the    satisfaction    of   the    court    or  judge    or    the 
prothonotary  against  the  claims  of  any  other  person  upon  such  negotiable 
instrument. 

Maturity  of  Bill. 
Where  bills  of  es-  l^-  Where  such  Mlls   or  notes  become   due  and  payable  on  Good 

change  and  promis-  Friday  the  Same  shall  be  payable  on  the  day  before  Good  Friday  and  the 
payable  on  G-oodVri-  holder  or  lioldcrs  of  such  bills  or  notes  may  note  and  protest  the  same  for 
day  the  same  shaU  nou-paymeut  Oil  the  day  preceding  Good  Friday  in  like  manner  as  if  the 
beforeand^the  hoidu  same  had  fallen  due  and  become  payable  on  the  day  preceding  Good 
ers  thereof  may  pro-  Friday  and  sucli   iiotiug   aiid  protests    shall   have   the  same   effect  and 

test  the  same  for  non-  i.  ,    ,  -p     '       i      i  -n  -\  i  i       i     p  n  i  t     i 

payment  on  such  pre-  Operation  at  law  as  it  such  bills  and  notes  had  fallen  due  and  become 

ceding  day.  payable  on  the  day  preceding  Good  Friday  in  the  same  manner  as  is  usual 

c.  42.       "■  •     ■      iQ  ^]2Q  cases  of  bills  and  notes  coming  due  on  the  day  before  any  Lord's 

Day  commonly   called  Sunday  and  before  the  feast  of  the  nativity    or 

birthday  of  our  Lord  commonly  called  Christmas  Day. 

wiierelbiiis  i  of  ex-  20.  Ill  all  cascs  where  bills  of  exchange  or  promissory  notes  shall 

change  becoming  due  ])c  made  payable   on  the  day  preceding  any   Good  Friday  or  on  the  day 

GoodVrtday'or""'"  pi'eceding  any  Christmas  Day  it  shall  not  be  necessary  for  the  holder  or 

Christmas   Day  are  holders  of  sucli  biUs  of  exchange  or  promissory  notes  to  give  notice  of  the 

thereofmay  be  given  dishonor  thereof  uutil  the  day  next  after  such  Good  Friday  or  Christmas 

on  the  day  after  such  Day  and  wheuover  Christmas  Day  shall  fall  on  a  Monday  it  shall  not 

^°&!^%Oeo.  lY.       ^'^^  necessary  for    the    holder    or   holders  of  such  bills    of    exchange   or 

e.  15  3. 1.  promissory  notes  as  shall  be  payable  on  the  preceding   Saturday  to  give 

notice  of  the  dishonor  thereof  until  the  Tuesday  next  after  such  Christmas 

Day  and  every  such  notice  given  as  aforesaid  shall  be  valid  and  effectual 

to  all  intents  and  purposes. 

BiUs  of  exchange  21.  In   all    cascs    where    bills    of  exchange   or  promissory  notes 

becoming  due  on  fast  gijall  bccoiiie  duc  and  payable  on  any  day  appointed   by  Her  Maiesty's 

or  thanksgiving  days  i       ii      Vi  >  i  i  •         ?■  n  n       ^  c      l 

to  be  payable  on  the  proclamation  01  by  the  Governor  s  proclamation  lor  a  day  of  solemn  fast  or  a 
day  next  preceding     ^jj^y  ^f  thanksiiiving  in  this  colony  the  same  shall  be  payable  on  the  day 

such  last  or  thanks-        •'  .^  ^  n    n      ,  i  n    i        ■,        .    ■  ■•    •  n 

giving  day.  uoxt  preceding   such  day  oi  fast  or  day  of  thanksgiving  and  in  case  of 

0  15*5 '2^"^^'        non-payment  may  be  noted    and   protested  on  such  preceding  day   and 

as  well  in  such  cases  as  in  the  case  of  bills  of  exchange  and  promissory 

notes  becoming  due  and  payable  on  the  day  preceding  any  such  day  of  fast 

or 
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or  day  of  thanksgiving  it  shall  not  be  necessary  for  the  holder  or  holders  si  Victoei*  No.  is. 

of  such  hills  of  e.Kchango  and   in-omissory    notes    to  give  notice  of  the  — 

dishonor    thereof  until  tlio  day  ne.\.t  after    such  day  of  fast  or  day    of 

thanksgiving  and  whensoever  such  day  of  fast  or  day  of  thanksgiving 

shall  be  appointed  on  a  Monday  it  shall  not  be  necessary  for  the  holder  or 

holders  of  such  bills  of  exchange  or  promissory  notes  as  shall  be  payable 

on  the  preceding  Saturday  to  give  notice  of  the  dishonor  thereof  until  the 

Tuesday  ne.\t  after  such  day  of  f\ist  or  day  of  thanksgiving  respectively 

and  every  such   notice  so  given  as   aforesaid  shall  be  valid   and  effectual 

to  all  intents  and  purpcses. 

22.  Good  Friday  and  Christmas  Day  and  every  such  day  of  fast  orOo"''  Friday  amst- 
thanksgiving  so  appointed  l)y  Her  Majesty  or  by  the  Governor  is  and  shall  ""garas^i*]*], ""of  ox- 
for  all   other  purposes   whatsoever    as   regards   bills    of  exchange   and  change  to  he  treated 
promissory  notes  be  treated  and  considered  as  the  Lord's  Day  commonly  ^'^'goeo/iy"^' 
called  Sunday.  c.  is  s.  3. 

23.  AVhen   bills  are  accepted  snpra  protest  for  honor  or  have  a  Bills  of  Exeimnge 
reference  thereon  in  case  of  need  it  shall  not  be  necessary  to  present  such  "p,^{|.jf  "^^  p™' 
bills  to  the  acceptors  or  acceptor  for  honor  or  to  the  referees  or  referee  until  for  honor  or  referees 
the  day  following  the  dav  on  which  such  bills  shall  become  due  and  if  the  !!"  '1'° ''"?  f"i.io"i»g 

■,  "^ p  ,  °  -  /•        1  the  day  on  winch 

place  of  address  on  such  bill  of  such  acceptors  or  acceptor  for  honor  or  of  ther  become  due. 
such  referees  or  referee  shall  be  in  any  city  town  or  place  other  than  in  the  ^  ss's^i™'  ^^' 
city  town  or  place  where  such  bill  shall  be  therein  made  payable  then  it 
shall  not  be  necessary  to  forward  such  bill  for  presentment  for  payment  to 
such  acceptors  or  acceptor  for  honor  or  referees  or  referee  until  the  day 
following  the  day  on  Avhich  such  bill  shall  become  due. 

2-1.  If  the  day  following  the  day  on  which  such  ])ill  shall  become  if  the  following  day 
due  shall  happen  to  be  a  Sunday  Good  Friday  or  Christmas  Day  or  a  day  Jj,*;  ^jf^^lJ^^yj.*;^^';^" 
appointed  by  the  Queen's  or  the   Governor's  proclamation  for  solemn  fast  Sundivi- ic. 
or  thanksgiving  then  it  shall  not  be  necessary  that  such  bill  shall   be  ^^g  J  2^™- ''^• 
presented  for  payment  or  bo  forwarded  for  such  presentment  for  payment 
to  such  acceptors  or  acceptor  for  honor  or  referees   or  referee  until  the 
day  following  such  Sunday  Good  Friday  Christmas  Day  or  solemn  ftist  or 
day  of  thanksgiving. 

Protest. 

25.  Nothing  herein  contained  shall  render  any  protest  necessary  Protest  not  rendered 
or  affect  any  protest  made  or  to  be  made  according  to  any  law  or  custom  "«<^"*="7- 

now  existing  or  shall  extend  to  discharge  any  remedy  that  any  person  may 
have  against  the  drawer  acceptor  or  indorser  of  any  bill. 

26.  From  and  after  presentation  and  acceptance  of  an  inland  bill  Bills  of  cichango 
of  exchange  and  after  the  expiration  of  the  three  days  of  grace  ^™of  ^SorTpnani'! 
the  party  to  whom  the  said  l)ill  is  made  payable  his  servant  agent  pn.vabie  at  a  certain 
or  assigns  may  and  shall  cause  the  said  bill  to  be  protested  by  a  X"  Icceptaniv  and 
notary    public    and    in    default    of  such    notary   public    by    any    other  'i'>-eo  davs  after  it  is 

,     ,        , .    ,  «    , ,  • .        1  1  •       ii  c  i  due  may  be  protested. 

substantial  person  of  the  city  town  or  place  in  the  presence  ot  two  or  y  &  10  wm!  iii. 
more  credible  witnesses  refusal  or  neglect  being  first  made  of  due  payment  e-i^e.  i. 
of  the  same  which  protest  shall  be  made  and  written  under  a  fair  written 
copy  of  the  said  bill  of  exchange  in  tlie  words  or  form  following — 

Know  all  men   that  I  A.B.   on  the  day  of  at  the  usual 

place  of  abode  of  the  said  that  is  to  say  at  [inention  the  city  torcn  townnhip 

or  parish  and  also  the  name  of  the  hamlet  street  and  number  of  the  /iou«e]   have  demanded 
payment  of  the  bill  of  which  the  above  is  the  copy  which  the  said  did  not  pay 

wherefore  I  the  said  do  hereby  protest  the  said  bill. 

Dated  this  day  of  .  — or 
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31  Victoei.t:  No.  1 5. 


Bills  of  exchange  ex- 
pressed to  be  paid  in 
any  place  othei-  than 
the  residence  of  tlie 
drawer  if  not  accepted 
on  presentment  ir.ay 
be  protested  in  that 
place  nnleas  amount 
paid  to  the  holder. 
2  &  3  VVm.  lY. 
c.  98. 


Promissory  notes  may 
be  assigned  or  in- 
dorsed and  action 
maintained  thereon  as 
on  inland  bills  of  ex- 
change. 

3  &  4  Anne  c.  9 
6.  1. 


Proviso   against   giV' 
ing  out  notes. 
3  &  4  Anne  c.  9 
B.  3. 


All  bills  notes  drafts 
orders  or  undertak- 
ings issued  after  tlie 
coming  into  opera- 
tion of  this  Act  for 
a  sum  less  than  twenty 
shillings  to  be  invalid. 
7  Geo.  IV.  No.  3  s.  4. 
2  Car;  262. 


— or  to  the  like  effect  and  if  the  bill  be  not  protested  by  a  nolary  public  the 
names  places  of  abode  and  additions  of  the  witnesses  shall  appear  on  th3 
protest. 

Place  of  Protest. 

27.  All  bills  of  exchange  Avhevein  the  drawer  or  drawers  thereof 
shall  haA'e  expressed  that  such  bills  of  exchange  are  to  be  payalile  in  any 
place  other  than  the  place  by  him  or  them  therein  mentioned  to  be  the 
1  evidence  of  the  drawer  or  drawers  thereof  and  which  shall  not  on  the 
presentment  for  acceptance  thereof  be  accepted  shall  or  may  be  without 
further  presentment  to  the  drawer  or  drawers  protested  for  non-payment 
in  the  place  in  which  such  bills  of  exchange  shall  have  been  by  the  drawer 
or  drawers  expressed  to  be  payable  unless  the  amount  owing  upon  such 
bills  of  exchange  shall  have  been  paid  to  the  holder  or  holders  thereof  on 
the  day  on  which  such  bills  of  exchange  would  have  become  payable  had 
the  same  been  duly  accepted. 

Promissory  Notes. 

2S.  All  notes  in  writing  that  shall  be  made  and  signed  by  any 
person  or  persons  body  politic  or  corporate  or  by  the  servant  or  agent  of 
any  corporation  banker  goldsmith  merchant  or  trader  who  is  usually 
intrusted  by  him  her  or  them  to  sign  such  promissory  notes  for  him  her 
or  them  whereby  such  person  or  persons  body  politic  and  corporate  his  her 
or  their  servant  or  agent  as  aforesaid  doth  or  shall  promise  to  pay  to  any 
other  person  or  persons  body  politic  and  corporate  his  her  or  their  order 
or  unto  bearer  any  sum  of  money  mentioned  in  such  note  shall  be  taken 
and  construed  to  be  by  virtue  thereof  due  and  payable  to  any  such  person 
or  persons  body  politic  and  corporate  to  whom  the  same  is  made  payable 
and  also  every  such  note  payable  to  any  person  or  persons  l)ody  politic 
and  corporate  his  her  or  their  order  shall  be  assignable  or  indorsable  over 
in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be  according  to 
the  custom  of  merchants  and  the  person  or  persons  body  politic  and 
corporate  to  whom  such  sum  of  money  is  or  shall  be  by  such  note  made 
payable  shall  and  may  maintain  an  action  for  the  same  in  such  manner  as 
he  she  or  they  might  do  upon  an  inland  bill  of  exchange  made  or  drawn 
according  to  the  custom  of  merchants  against  the  person  or  persons  body 
politic  and  corporate  who  or  whose  servant  or  agent  as  aforesaid  signed 
the  same  and  that  any  person  or  persons  body  politic  and  corporate  to 
whom  such  note  that  is  payable  to  any  person  or  persons  body  politic  and 
corporate  his  her  or  their  order  is  indorsed  or  assigned  or  the  money 
therein  mentioned  ordered  to  be  paid  by  indorsement  thereon  shall  and 
may  maintain  his  her  or  their  action  for  such  sum  of  money  either  against 
the  person  or  persons  body  politic  and  corporate  who  or  whose  servant  or 
agent  as  aforesaid  signed  such  note  or  against  any  of  the  persons  that 
indorse  the  same  in  like  manner  as  in  cases  of  inland  bills  of  exchange. 

29.  No  body  politic  or  corporate  shall  have  power  by  virtue  of  this 
Act  to  issue  or  give  out  any  notes  by  themselves  or  their  servants  other 
than  such  as  they  might  have  issued  if  this  Act  had  never  been  made. 

Restriction  on  Amount  of  JVegotiuble  Instrument. 

30.  All  bills  of  exchange  promissory  notes  drafts  or  undertakings 
in  writing  being  negotiable  or  transferable  for  the  payment  of  any  sum  of 
money  less  than  twenty  shillings  sterling  shall  be  .and  are  hereby  declared 
to  be  absolutely  void  and  of  no  effect. 

.31.  If 


BILLS  OF  EXCHA>"GE  ACT.  219 

3L  If  nny  person  or  persons  shall  by  any  act  device  or  means3iTicroiii.ENo.  15. 
whatsoever  make  or  issue  any  such  note  order  draft  or  undertaking  as  p^,^,^,,  "  .    . 
aforesaid  being  for  a  less  sum  than  twenty  shillings  sterling  or   shall  th""  6omo°'  or'"fo? 
re-issue  negotiate  or  transfer  any  note  order  draft  or  undertaking  for  the  "■"■"■'" '"s,  ""■■'  " 

,       y  «  „-^  1  ji  J  ,         1  'ii-  ,       ,•         were  issued  or  made 

payment  ol  money  tor  a  sum  01  money  less  than  twenty  shillings  sterling  ].reTic.u^l.v    to    iho 
every  such  person  shall  forfeit  and  pay  for  every  such  offence  a  sum  not  •l"^''''"''''"   "^  ,"''" 

T  ,  ,  Til-  1  1  f."  1  1 .  •^'^'     "o'      exceeding 

exceeding  twenty  pounds  sterling  nor  loss  than  nve  pounds  sterling  at  thetwentj  pounds   nor 
discretion  of  the  justice  of  the  peace  who  shall  hear  and  determine  such  ofl'encc.  IT  "'",",?'' vP°o"''=' 

•*  '  /  Oeo.  IV.  ISo.  3  8. 5. 

Fenalties.  2  Cary  263. 

32.  All  fines  and  forfeitures  imposed  hereby  shall  and  may  be  Penaitieshowrrcovcr. 
recovered  in  a  summary  Avay  before  any  justice  or  justices  of  the  peace,    pr'atfon^  ""^'"'^^™ 

Powers  of  the  Court.  \  g;^  ^J-  ^'o-  ^  «•  6- 

33.  It  shall  be  lawful  for  the  judges  of  the  Supreme  Court  or  a  General  rules  ma  y 
maiority  of  thorn  of  whom   the  Chief  Justice   shall  be  one  from  time  to  |'®,'"'"i*'^y''>« 
time  to  make  all  such  general  rules  and  orders  for  the  effectual  execution  17  vic.  No.  21  s.  174. 
of  this  Act  and  of  the  intention  and  object  hereof  and  for  fixing  the  costs  ?-^'^."fR^*(?-^'     ^r. 
to  bo  allowed  for  and  in  respect  of  the  matters  herein  contained  and  the .«.  22.3. 
performance  thereof  and  for  apportioning  the  costs  of  issues  and  also  for  ^y.'^"- ^°- ^* '■  ^°- 
altering  the  number  of  days  by  this  Act  limited  for  the  return  of  any 

writ  or  for  the  doing  of  anything  by  this  Act  prescribed  or  authorised  to 
be  done  and  substituting  other  days  for  the  same  as  in  their  judgment 
shall  be  necessary  or  proper  Provided  that  nothing  herein  contained 
shall  be  construed  to  restrain  the  authority  or  limit  the  jurisdiction  of  the 
said  court  or  the  judges  thereof  to  make  rules  or  orders  or  otherwise  to 
regulate  and  dispose  of  the  business  therein. 

Commencement  and  Short  Title. 
31.  This  Act  shall  commence  on  the  thirty-first  day  of  December  Commencement     of 
one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  as 
the  ''Bills  of  Etxhange  Act  of  1867."  Short  tide. 


SCHEDULE  A. 
Victoria  by  the  grace  of  God  &c.     To  C.  D.  of 
We  warn  you  that  unless  within  days  after  the  service  of  this  writ  on  you  inclusive  18419  Vic.  c.  67. 

of  the  day  of  such  service  you  obtain  leave  from  one  of  the  judges  of  the  Supreme  Court  to  Schedule  A. 
appear   and   do   within    that  time   appear    in   our    Supreme    Court   at    Brisbane   in    an    '='=''°°    ■ 
action  at  the  suit  of  A.B.  the  said  A.B.  may  proceed  to  judgment  and  execution  and  further 
take  notice  that   the  appearance  if  by  you  in  person  shall  give  an  address  at  which  it   shall 
be  sufficient  to  leave  all  pleadings  and  other  proceedings  not  requiring  personal  service. 
Witness  &c. 

Memorandum  to  he  subscnbed  on  tlie  Writ. 
N.B.  This  writ  is  to  be  served  within  six  calendar  months  from  the  date  hereof  or 
if  renewed  from  the  date  of  such  renewal  including  the  day  of  such  date  and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  before  Service  tJiereof. 
This  writ  was  issued  by  E.  F.  of  attorney  for  tho  plaintiff  or  this  writ 

was  issued  in  person  by  A.  B.  who  resides   at  [^menlion   the  citj/  town  or  parish  and  also  the 
name  of  the  hamlet  street  and  number  of  the  house  of  the  jAaiiUiff's  residence'^ 

Indorsement. 
The  plaintiff  claims  pounds  yirincipal  and  interest  [or  pounds 

balance  of  principal  and  interest]  due  to  him  as  the  payee  [or  indorsee]  of  a  bill  of  exchange 

or  promissory  note  of  which  the  following  is  a  cop}' — 

[Here  cojii/  bill  of  exchange  or  promiissori/  note  and  all  indorsements  upon  t<.] 
And   if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  attorney  within 

days  from  the  service  hereof  further  proceedings  will  be  stayed.  Notice. 
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Notice. 
31  TiCTOEi^  No.  15.  Take  notice  that  if  the  defendant  do  not  obtain  leave  from  one  of  the  judges  of  the 

Supreme  Court  within  twelve  days  after  having  heen  served  with  this  writ  inclusive  of  the 

day  of  such  service  to  appear  thereto  and  do  not  within  such  time  cause  an  appearance  to  he 
entered  for  him  in  the  said  Supreme  Court  the  plaintiff  will  be  at  liberty  at  any  time  after 
the  expiration  of  such  twelve  days  to  sign  final  judgment  for  any  sum  not  exceeding  the 
sum  above  claimed  and  the  sum  of  pounds  for  costs  and  issue  execution  for 

the  same. 

Leave  to  appear  may  be  obtained  on  application  at  the  Judges'  Chambers  Queen 
street  Brisbane  supported  by  affidavit  showing  that  there  is  a  defence  to  the  action  on  the 
merits  or  that  it  is  reasonable  that  the  defendant  should  be  allowed  to  appear  in  the  action 
or  by  payment  into  court  of  the  sum  indorsed  on  the  writ. 

Indorsement  to  he  made  on  the  Writ  after  Service  thereof. 
This  writ  was  served  by  X.  Y.  on  L.  M.  (the  defendant  the  defendants)  on 

Monday  the  day  of  186     . 


SCHEDULE  B. 

In  the  Supreme  Court  of  Queensland. 
18  &  19  Vic.  c  67.     On  the  day  of  in   the  year  of  our  Lord  one  thousand  eight 

Schedule  B.  hundred  [daij  of  signing  judgment^ 

S^"''""  2-J  Queensland   (to  wit). 

A.  B.  in  his  own  person  [or  by  his  attorney]  sued  out  a  writ  against  C.  D.  indorsed 
as  follows —  [Here  copy  indorsement  of  lAaintiff' s  claim']  and  the  said  C.  D.  has  not  appeared. 
Therefore  it  is  considered  that  the  said  A.  B.  recover  against  the  said  C.  D. 
pounds  together  with  pounds  for  costs  of  suit. 


An 
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An  Act  to   Consolidate  and  Amend  the  Laws  31  v.ctoei^  no. le. 
relating  to   Distress   Replevin   and   Eject- 
ment.  \2Sth  December,  1867. 

\\l  HEREAS   it  is  expedient  to  cousolidatc  and  amend  the  laws  Preamble. 

relating  to  distress  replevin  and  ejectment  Be  it  enacted  by  the 
Queen's  Most  Excellent  Majesty  by  and  Avith  the  advice  and  consent 
of  the  Legislative  Council  and  Legislative  Assembly  of  Queensland  in 
Parliament  assembled  and  by  the  authority  of  the  same  as  follows — • 

Interjyretaiion. 

1.  The   words  and  expressions  hereinafter    mentioned  which  Meaning  of  words  in 
in   their   ordinary   signification   have   a   more   confined  or  different  i''J  ^'^L.    ._.     „_ 

.  . "  3  &  4  Win.  IV.  c  27 

meaning   shall   in   the  first   thirty-one  sections  of  this  Act  except  s.  1.   2  Pring  1197. 

where    the    nature    of    the   provision   or   the   context   of    the   Act 

shall    exclude    such    construction    be    interpreted   as    follows    that  "Land." 

is   to    say    the    word    "  land  "     shall    extend    to    messuages    and 

all    other    corporeal   hereditaments    whatsoever    and    also    to    any 

share   estate   or   interest   in   them    or    any   of   them    whether    the 

same  shall  be  a  freehold  or  chattel  interest  and  whether  freehold  or 

held  according  to  any  other  tenure  and  the  word  "  rent"  shall  extend  "  Rent." 

to  all  services  and  suits  for  which  a  distress  may  be  made  and  to  all 

annuities  and  j)eriodical  simis  of  money  charged  upon  or  payable  out  15  Vio.  No.  11  s.  21. 

of    any   land   and   upon   any   demise   lease   or   contract   whatsoever  ^  ^"^°  '*'**• 

or   otherwise   and    the    person    throu2;h    whom    another   person   is  Pj"°°  through 

.,.,.  Ill  iji  1  -I  whom  another  claims. 

said   to    clami    shall   mean   any   person    by   tlirough   or  under    or 

by   the   act    of    whom    the    person    so    claiming    became    entitled 

to  the  estate  or  interest  claimed  as  heir  issue  in  tail  tenant  by  the 

courtesy  of  England  tenant  in  dower  successor  special  or  general 

occupant  executor  administrator  legatee  husband  assignee  appointee 

devisee  or  otherwise  and  also  any  person  who  was  entitled  to  an  estate 

or  interest  to  Avhich  tlic  person  so  claiming  or  some  person  through 

whom  he  claims  became  entitled  as  lord  by  escheat  and  the  word 

"  person"  shall  extend  to  a  body  politic  corporate  or  collegiate  and  to  a  "Person." 

class   of  creditors  or  other  persons  as  well  as  an  individual  and  no  Australia    and   the 

part  of  Australia  nor  any  island  adjacent  thereto   (being  part  of  the  ^;''brdeemld"beyo''nd 

dominions  of  Her  Majesty)  shall  be  deemed  to  be  beyond  seas  within  seas. 

the  meaning  of  this  Act. 

Rights  of  Entry  Distress  or  Action. 

2.  No  descent  cast  discontinuance  or  warranty  shall  toll  or  No  descent  cast  war- 
defeat  any  right  of  entry  or  action  for  the  recovery  of  land.  entry  ic. ''*  "^ 

3  &  4  Wm.  IV.  c.  27 
».  39.     2  Pring  1205. 

3.  No  continual  or  other  claim  upon  or  near  any  land  shall  xo  right  to  be  pre- 

presei-\'e  any  right  of  making  an  entry  or  distress  or  of  bringing  an  ^^^^  ^^  continual 

action.  *  3  t  4  Wm.  IV.   c. 

A     rrUf,     27    e.   11.    2   Prmg 
*•    -^"^     1200. 
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31  Victobij:  No.  16.  4.  The  receipt  of  the  rent  payable  by  any  tenant  from  year  to 

Eecei  t  oFVent  to  be  y^^^^"  ^i'  other  Icssec  shall  as  against  svich  lessee  or  any  person  claiming 
deemed  receipt    of  unclcr  liim  (but  subjcct  to  the  Icasc)  bc  deemed  to  be  the  receipt  of 
¥°&^l  Wm  IV  e  ^^^  profits  of  the  land  for  the  purjioses  of  this  Act. 
27  s.  35.    2  Pring  5.  At  the  determination   of  the  period  limited  by  this  Act  to 

A^°*i  ^^^  person  for  making  an  entry  or  distress  or  bringing  any  ■\^rit  or 

period  of  limitation  action  or  suit  the  right  and  title  of  such  person  to  the  land  or  rent 
the  right  of  the  party  £qj.  ^j^g  recovcry  whcrcof  such  entry  distress  action  or  suit  respectively 
beextiugui°shed'.°"  might  haA'G  bccu  made  or  brought  within  such  period  shall  he  extin- 
L'^\f%^I-''-guished. 

27  8.   31.      2  Pririg  &  t-      -j    i-  jy    4    f  7    r>  w 

1204.  liimitation  of  Actions  and  JJistresses. 

No  laud  or  rent  to  6.  No  pcrson  shall  malcc  an  entry  or  distress  or  bring  an  action 

be    recovered    but  ^q  rocovcr  auv  land  or  rent  but  within  twentv  vears  next  after  the 

withm    twenty    years  i   •    i      ■  i  -li^j  i  i  j  T    i_  i       ^      • 

after  the  right  of  time  at  which  the  right  to  make  such  entry  or  distress  or  to  bring 
Timant""or^  'some  ^^'^^  actiou  shall  havc  first  accrued  to  some  j)erson  through  whom  he 
person  whose  estate  claims  or  if  such  right  sliall  not  have  accrued  to  any  person  through 
3'^&'4°w  IV  c  '^^^1^  ^^  claims  then  within  twenty  years  next  after  the  time  at 
27  8.  2.  2  pi-ing  whlch  tlic  right  to  make  such  entry  or  distress  or  to  bring  such  action 
^^^^-  shall  have  first  accrued  to  the  person  making  or  bringing  the  same. 

Persons  under  disa-  7.  Providcd  ahvays  that  if  at  the  time  at  which  the  right  of 

bUity  of  infancy  lun-  ^uv  pcrsou  to  make  an  entrv  or  distress  or  bring  an  action  to  recover 

acv       coverture       or         "    .j'^        ,  i.       i      ii     i         "      ii       j.  ^  e  •  ^  ^ 

beyond  seas  and  their  any  land  or  rent  shaii  have  first  accrued  as  atoresaid  such  person 

representatives  to^j^e  ^\^^\\  liayc  bceu  Under  any  of  the  disabilities  hereinafter  mentioned 

fi-oiTaie  termination  (that  is  to  say)  iiifaucy  coverture  idiotcy  lunacy  unsoundness  of  mind 

of  their  disability  or  q^  abscuce  bcyoiid   scas   tlieii   such  person  or  the  person  claiming 

3  &  4  Wm.  IV.  c.  through  him  may  notwithstanding  the  period  of  tAA-enty  years  herein- 

2^Prin^  1200         bcforc  limited  shall  have  expired  make  an  entry  or  distress  or  bring 

an  action  to  recover  such   land  or  rent  at  any  time  within  ten  years 

next  after  the  time  at  which  the  person  to  whom  such  right  shall  first 

have  accrued  as  aforesaid  shall  have  ceased  to  be  under  any  such 

disability  or  shall  have  died  (which  shall  have  first  happened). 

But  no  action  &c.  8.  Provldcd  nevertheless  that  no  entry  distress  or  action  shall 

shau  be  brought  &c.  jjg  made  or  brought  by  any  person  who  at  the  time  at  which  his  rio-ht 

bevond   forty   years  j_Tj_;i-  ,■  j  -,         ■, 

after  the  right  of  to  uiakc  an  euti'y  or  distress  or  to  bring  an  action  to  recover  any  laud 

Bctmn^acCTucd.^^   <.  or  reut  shall  have  first  accrued  shall  be  under  any  of  the  disabilities 

27  8.  17.    2  Pring  hereinbefore  mentioned  or  by  any  person  claiming  through  him  but 

^^°''-  within  forty  years  next  after  the  time  at  which  such  right  shall  have 

first  accrued  altliou.gh  the  j)t;rson  under  disability  at  such  time  may 

have  remained  under  one  or  more  of  such  disabilities  durinci"  the  whole 

of  such  forty  years  or  although  the  term  of  ten  years  from  the  time 

at  which  he  shall  have  ceased  to  be  under  any  such  disability  or  have 

died  shall  not  have  expired. 

No  further  time  to  9-  Providcd   always  that  when  any  j^erson  shall  be  under  any 

be  allowed  for  a  sue-  of  the  disabilities  hereinbefore  mentioned  at  the  time  at  Avhich  his 

cession  of  disabilities.      '     -i   t      j  i  j  tj  ji«  i-j 

3  &  4  Wm.  IV.  c.  right  to  make  an  entry  or  distress  or  to   bring  an  action  to  recover 

i2oi'  ^^'    ^  ^''"°  ^^^^  ^'^^^^^  or  rent  shall  have  first  accrued  and  shall  depart  this  life 

3  &4  Wm.  IV.  c.  without  having  ceased  to  be  under  any  such  disability  no  time  to 

1201   ^^     ^  ^""°  make  an  entry  or  distress  or  to  bring  an  action  to  recover  such  land 

or  rent  beyond  the  said  period  of  twenty  years  next  after  the  right  of 

such  person  to  make  an  entry  or  distress  or  to  bring  an  action  to 

recover  such  land  or  rent  shall  have  first  accrued  or  the  said  period 

of  ten  years  next  after  the  time  at  which  such  person  shall  have  died 

shall  be  allowed  by  reason  of  any  disability  of  any  other  person. 

10.  Px-ovided 
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10.  Provided  always  tl)at  it  shall  be  laAvful  for  any  corporation  3i  Victowj:  No.ie. 
sole  to  make  an  entry  or  distress  or  to  l)i-iiii^  an  action  or  suit  to  v    i    j  .  . 

,1  *L       -ii   •  1  •      1  1  .        r.  •  •  1  ^°  lands  or  rents  to 

recover  any  land  or  rent  within  such  period  as  Iiereinaltcr  is  mentioned  to  rccovcrfd  bv  eccic 
next  after  the  time  at  which  tiie  right  of  such  corporation  sole  or  of  ^if;,|;™',f^;^7;;/;'^;;^ 
his  predecessor  to  make  such  entry  or  distress  or  bring  such  action  «iiiiin  two  lucum- 
or    suit  shall  first  have  accrued  that  is   to   say   the  i)eriod   durinor  J"'""-'!?.  ""L*'^  ^"'" 

•  ,  •  I    «  *  81X1?    1  C**rS. 

■which   two    persons    in    succession    shall   have    held  the    oflice   in  3  &  i  Wm.  iv.  c. 
respect  whereof  such  land  or  rent  shall  be  claimed  and  six  years  after  lo,,;}*'  "'*'    ^  ^""^ 
a  third  pei'son  shall  have  been  appointed  thereto  if  the  times  of  such  -'7  vic.  Xo.  ss.  7. 
two  incumbencies  and  such  term  of  six  years  taken  together  shall  i^y"°  xo]  21  ss  1 
amount  to  the  full  period  of  sixty  years  and  if  such  times   taken  anJ  12. 
together  shall  not  amount  to  the  full  period  of  sixty  years  then  during  ^  ^""s^oi  and  303. 
such  further  numljcr  of  years  in  addition  to  such  six  years  as  will 
■with  the  time  of  the  holding  of  such  two  persons  and  such  six  years 
make  up  the  full  period  of  sixty  years  and  no  such  entry  distress 
action  or  suit  shall  be  made  or  brought  at   any  time  beyond  the 
determination  of  such  period. 

Accrual  of  lUght. 

11.  In  the  construction  of  this  Act  the  right  to  make  an  entry  When  the  right  shaU 
or  distress  or  bring  an  action  to  recover  any  land  or  rent  shall  be  accrHed.'""'^  '°  '""^'' 
deemed  to  have  first  accrued  at  such  time  as  hereinafter  is  mentioned  3  &  4  Wm.  iv.  c. 
that  is  to  say  when  the  person  claiming  such  land  or  rent  or  some  nog    ^     "     "°^ 
person  through  whom  he  claims  shall  in  res2}ect  of  the  estate  or  in  tiie  case  of  an 
interest  claimed  have  been  iii  possession  or  in  receipt  of  the  j^i-ofits  ^"''': '"  P°"':"'°"- 
of  such  laud  or  in  receipt  of  such  rent  and  shall  while  entitled  thereto    "  "poss^Mon. 
have  been  dispossessed  or  have  discontinued  such  possession  or  receipt 

then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  dispossession  or  discontinuance  of  possession  or  at  the  last  time  ^^  abatement  or 
at  which  any  such  profits  or  rent  were  or  was  so  received  and  when  ^^^ 
the  person  claiming  such   land  or  rents   shall   claim  the  estate  or 
interest  of  some  deceased  person  who  shall  have  continued  in  such 
possession  or  receijit  in  respect  of  the  same  estate  or  interest  until 
the  time  of  his  death  and  shall  have  been  the  last  person  entitled  to 
such  estate  or  interest  who  shall  have  been  in  such  possession  or 
receipt  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  On  alienation. 
time  of  such  death  and  when  the  person  claiming  such  land  or  rent 
shall  claim  in  respect  of  an  estate  or  interest  in  possession  granted 
appointed  or  otherwise  assured  by  any  instrument  (other  than  a  will) 
to  him  or  some  person  through  whom  he  claims  l)y  a  person  being  in 
respect  of  the  same  estate  or  interest  in  the  possession  or  receipt  of 
the  jH'ofits  of  the  land  or  in  the  receipt  of  the  rent  and  no  person 
entitled  under  such  instrument  shall  have  been  in  such  possession  or 
receipt  then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  at  Avhich  the  person  claiming  as  aforesaid  or  the  person  through 
•whom  he  claims  became  entitled   to  such  possession  or  receipt  by 
virtue  of  such  instrument  and  when  the  estate  or  interest   claimed  ^"  <'^'«°'' '""''""« 
shall  have  been  an  estate  or  interest  in  reversion  or  remainder  or  "^ "  ^'°' 
other  future  estate  or  interest  and  no  person  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  such  land  or  the  receipt  of  such 
rent  in  respect  of  such  estate  or  interest  then  such  right  shall  be 
deemed  to  have  lii'st  accrued  at  the  time  at  whicli  such  estate  or 

interest 
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31  V1CTOB1.E  No.  iG.  interest  "became  an  estate  or  interest  in  possession   and  when   the 

incaseofforfeitureor  P^^'^*^^  claiming  such  land  Or  rent  or  the  person  through  whom  he 

breach  of  condition,    claims   shall   liavc   becomc   entitled  by  reason  of  any  forfeiture  or 

breach  of  condition  then  such  riglit  shall  be  deemed  to  have  first 

accrued  when  such  forfeiture  was  incurred  or  such  condition  was 

broken. 

Where  advauiage  of  12.  Providcd  alwajs  that  when  any  right  to  make  an  entry  or 

forfeiture  is  not  taken  flistrcss  or  to  briuo-  an  actiou  to  recover  any  land  or  rent  by  reason  of 

by  remainderman  he  <•      r.   •.  n  i       e  tj.-  i      ii  i  .c      j.  i    •  j. 

shall  haye    a  new  any  loriciture  or  breach  oi  condition  shall  have  first  accrued  in  respect 

right  when  his  estate  Qf  ^^yy  estatc  or  iutcrcst  iu  rcversioii  or  remainder  and  the  land  or 

r&'^'i'wm.^iv!'  c!  rent  shall  not  have  been  recovered  by  virtue  of  such  right  the  right  to 

27  s.  4.     2  Pring  i^Qi^e  an  entry  or  distress  or  bring  an  action  to  recover  such  land  or 

rent  shall  be  deemed  to  have  first  accrued  in  respect  of  such  estate  or 

interest  at  the  time  when  the  same  shall  have  become  an  estate  or 

interest  in  possession  as  if  no  such  forfeiture  or  breach  of  condition 

had  happened. 

Keversioner  toharea  13.  Pi'ovided  also  that  a  right  to  make  au  cutry  or  disti'ess  or 

new  right.  to  bring  an  action  to  recover  any  land  or  rent  shall  be  deemed  to  have 

27  8.  5.  "2  Prin»  fii'^^  acci'ued  in  respect  of  an  estate  or  interest  in  reversion  at  the  time 

1199.  at  which  the  same  shall  have  become  an  estate  or  interest  iu  possession 

by  the  determination  of  any  estate  or  estates  in  respect  of  which  such 

land  shall  have  been  held  or  the  profits  thereof  or  such  rent  shall  have 

been  received  notwithstanding  the  jierson  claiming  such  laud  or  some 

person  through  whom  he  claims  shall  at  any  time  previously  to  the 

creation  of  the  estate  or  estates  Avhich  shall  have  determined  have 

been  in  possession  or  receipt  of  the  profits  of  such  land  or  in  receipt 

of  such  rent. 

An  administrator  to  H-  ^01'  thc  purposcs  of  this  Act  ail  administrator  claiming  the 

claim  as  if  he  obtained  estate  or  iutcrcst  of  tlic  dcccascd  persou  of  whose  chattels  he  shall  be 

interval  after  death  of  appointed  administrator  shall  be  deemed  to  claim  as  if  there  had  been 

deceased.  no  interval  of  time  between  the  death  of  such  deceased  person  and  the 

27  s.  6.  "^2  Pring  grant  of  the  letters  of  administration. 

1199-  15.  When  any  person  shall  be  in  possession  or  in  receipt  of 

toiant'^  at'^^wiii°\he  ^^^  profits  of  any  land  or  in  receipt  of  any  rent  as  tenant  at  will  the 

right  shall  be  deemed  right  of  the  per  SOU  entitled  subject  thereto  or  of  the  person  through 

the  eud'of  miryelr."'  whoui  hc  claims  to  uiakc  au  entry  or  distress  or  bring  an  action  to 

3  &  4.  Wm.  IV.  c.  recover  such  land  or  rent  shall  be  deemed  to  have  first  accrued  either 

1199!         ^  ^""^  ^^  ^li6  determination  of  such  tenancy  or  at  the  expiration  of  one  year 

next  after  the  commencement  of  such  tenancy  at  which  time  such 

tenancy  shall  be  deemed  to  have  determined     Provided  always  that 

no  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will 

within  the  meaning  of  this  clause  to  his  mortgagee  or  trustee. 

No   person  after  a  16.  When  any  pcrsou  shall  be  in  possession  or  in  receipt  of  the 

tenancy  from  year  to  profits  of  ally  land  or  ill  rcccipt  of  any  rent  as  tenant  from  year  to 

but' from'Tiie"™d  of  year  or  other  period  Avithout  any  lease  in  writing  the  right  of  the 

the  first  year  or  last  persou  entitled  subjcct  thcrcto  or  of  the  person  through  whom  he 

s^&^r  Wm'.^iv.  c.  claims  to  make  an  entry  or  distress  or  to  bring  an  action  to  recover 

27  8.  8.    1  Piing  such  land   or   rent  shall   be   deemed   to   have  first  accrued  at  the 

determination  of  the  first  of  such  years  or  other  periods  or  at  the  last 

time  when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been 

received  (which  shall  last  happen). 

17.  When 
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17.  When  any  person  shall  ho  in  possession  or  in  receipt  of  the  si  Victoeij;  no.  ig. 
profits  of  any  land  or  in  receipt  of  any  rent  hy  virtue  of  a  lease  in  wucrc  rcnTsmount- 
writing  hy  •which  a  rent  amounting  to  tlie  yearly  sum  of  twenty  ing  to  twenty  shillings 
shillings  or  upwards  shall  he  reserved  and  the  rent  I'^-^served  hy  such  J'^,!i^J,^"'''^,'^^, ",1^"° "" 
lease  shall  have  l)een  received  hy  some  person  wrongfully  claiming  to  been  wrongfully  re- 
he  entitled  to  such  laud  or  rent  in  reversion  immediately  expectant  on  accrue  on  Iret  wrong- 
thc  determination  of  such  lease  and  no  payment  in  respect  of  the  rent  fui  receipt  and  no 
reserved  hy  such  lease  shall  afterwards  have  heen  made  to  the  person  u,^''',ieieru^a'ii'o''u  °of 
rightfully  entitled  thereto  the  right  of  the  person  entitled  to  such  land  tiic  lease. 

or  rent  suhject  to  such  lease  or  of  the  person  through  Avhom  he  claims  to  ^  y  '^  ^g  prinl /m 

make  an  entry  or  distress  or  to  hring  an  action  after  the  determination 

of  such  lease  shall  he  deemed  to  have  first  accrued  at  the  time  at  which 

the  rent  reserved  hy  such  lease  was  first  so  received  hy  the  person 

wrongfully  claiming  as  aforesaid  and  no   such  right  shall  he  deemed 

to  have  first  accrued  upon  the  determination  of  such  lease  to  the 

person  rightfully  entitled. 

Fossessiou. 

18.  No  person  shall  he  deemed  to  have  heen  in  possession  of  a  mere  entry  not  to 
any  land  within  the  meaning  of  tliis  Act  merely  hy  reason  of  having  ^^  ^^^^^Vriv!""." 
made  an  entry  thereon.  27  ?.  10.   2  Pring 

19.  When  any  one  or  more  of  several  persons  entitled  to  any  l,"'^^'  .      , 

'  ....  1  ,       •  111  J-  ossession  of  one  eo- 

land  or  rent  as  coparceners  joint  tenants  or  tenants  m  common  shall  pareener&e.  nottobo 
have  heen  in  possession  or  receipt  of  the  entirety  or  more  than  his  or  J,','i';pf°**''*'*'°"  °'^'^° 
their  undivided  share  or  shares  of  such  land  or  of  the  profits  thereof  ;>  &  -i  Wm.  iv.  c. 
or  of  such  rent  for  his  or  their  owai  henefit  or  for  the  henefit  of  any  jgoo""  ^^'   "  ^""° 
person  or  persons  other  than  the  person  or  j'ersons  entitled  to  the 
other  share  or  shares  of  the  same  land  or  rent  such  possession  or 
receipt  shall  not  he  deemed  to  have  been  the  possession  or  receipt  of 
or  by  such  last-mentioned  person  or  persons  or  any  of  them. 

20.  When  a  younger  brother  or  other  relation  of  the  person  Possession  of  a 
entitled  as  heir  to  the  possession  or  receipt  of  the  profits  of  any  land  •[oTc^7iie^'posscss?o°i 
or  to  the  receipt  of  any  rent  shall  enter  into  the  possession  or  receipt  of  the  heir, 
thereof  such  possession  or  receipt  shall  not   be  deemed  to  be  the  \^^^^  ^^'^\  ^vrae 
possession  or  receipt  of  or  by  the  person  entitled  as  heir.  1200. 

21.  Provided  ahvays  that  Avhen  any  acknowledgment  of  the  Acknowledgment  in 
title  of  the  person  entitled  to  any  land  or  rent  shall  have  been  "iven  "'"''"'g  8".';"/°  V'° 

A,  ,  ..*'.,,,  .  •-'.         person  ontitlect  or  liis 

to  him  or  his  agent  in  Avritmg  signed  by  the  person  in  possession  agent  to  be  equivalent 
or  in  receipt  of  the  profits  of  such  land  or  in  receipt  of  such  rent  re(,|!°''oTren't°' 
then  such  possession  or  receipt  of  or  by  the  person  by  Aihom  such  3  &  1.  AVm.  iv.  c. 
acknowledgment  shall  have  been  given  shall  be  deemed  according  to  j^^^;  ^*-    ^  ^™s 
the  meaning  of  this  Act  to  have  been  the  possession  or  receipt  of  or 
by  the  person  to  whom  or  to  whose  agent  such  acknowledgment  shall 
have  been  given  at  the  time  of  giving  the  same  and  the  right  of  such 
last-mentioned  person  or  any  person  claiming  through  him  to  make 
any  entry  or  distress  or  briu"'  an  action  to  recover  such  laud  or  rent 
shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time  at 
Avhich  such  acknowledgment  or  the  last  of  such  acknowledgments  if 
more  than  one  was  given. 

Fidiire  Estates. 

22.  When  the  right  of  any  person  to  make  an  entry  or  distress  whemhc  right  to  an 
or  bring  an  action  to  recover  any  land  or  reut  to  which  he  may  have  '^l^i^^^'^l^^^^ 

p  been 


1201. 
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31  TicioEii  No.  iG.  been  entitled  for  an  estate  or  interest  in  possession  shall  have  been 

sam — Jerson  to  ^'i^"'"*?'!  ^^Y  '^^^  determination  of  the  period  hereinbefore  limited  which 

future  estates'  shall  shall  be  applicable  in  such  case  and  such  person  shall  at  any  time 

also  be  bavmi.  durinc?  the  Said  period  haA'e  been  entitled  to  any  other  estate  interest 

3     &     4     Wm.    Iv.  a  J-  .  .  .      ,  •  .  .  ,       ,1 

c.  27  s.  20.  2  Pring  right  or  i:)ossibility  m  reversion  remainder  or  otherwise  lu  or  to  the 
same  land  or  rent  no  entry  distress  or  action  shall  be  made  or  brought 
by  such  person  or  any  person  claiming  through  him  to  recover  such 
land  or  rent  in  respect  of  such  other  estate  interest  right  or  possibility 
unless  in  the  meantime  such  land  or  rent  shall  have  been  recovered 
by  some  person  entitled  to  an  estate  interest  or  right  which  shall  have 
been  limited  or  taken  effect  after  or  in  defeasance  of  such  estate  or 
interest  in  possession. 

Estates  TaU. 
Where  tenant  in  tail  23.  Whcu  the  right  of  a  tcuaiit  iu  tail  of  any  land  or  rent  to 

meu"uhomTe''ratht  "i^^e  ail  entry  or  distress  or  to  bring  an  action  to  recover  the  same 
have  barred  shall  not  sliall  liavc  been  barrcd  by  reason  of  the  same  not  having  been  made 
a'^Xr  AVm.  IV.  c.  o^"  brought  within  the  period  hereinbefore  limited  which  shall  be 
27  6.  21.  2  Pruig  applicable  in  such  case  no  such  entry  distress  or  action  shall  be  made 
■^"°^'  or  brought  by  any  person  claiuiing  any  estate  interest  or  right  which 

such  tenant  in  tail  might  lawfully  have  barred. 

Possession  adverse  to  2-1.  When   a   tenant   in  tail  of  any  land  or  rent  entitled  to 

a^  tenant  in  j^aU^shaU  i-pcovcr  tlic  sauic  shall  liavc  died  before  the  expiration  of  the  period 

remaindermen  whom  herciubefore  limited  wliicli  sliall  be  applicable  in  such  case  for  making 

s'^&'l'wm'^^v'^c  ^^  entry  or  distress  or  bringing  an  action  to  recover  such  land  or  rent 

27  8.  22.    2  Pring  110  pcrsou  claiming  any  estate  interest  or  right  Avhich  such  tenant  in 

^^°^-  tail  might  lawfully  have  barred  shall  make  an  entry  or  distress  or 

bring  an  action  to  recover  such  land  or  rent  but  within  the  period 

during  which  if  such  tenant  in  tail  had  so  long  continued  to  live  he 

might  have  made  such  entry  or  distress  or  brought  such  action. 

Where   there   shall  25.  Wheu  a  tenant  in  tail  of  any  laud  or  rent  shall  have  made 

nuder^Tn  "aTu^i^i^ce  ^^  assuranc8  tliercof  which  shall  not  operate  to  bar  an  estate  or  estates 

by  a  tenant  in  tail  to  takc  cffect  after  Or  iu  defcasaucc  of  his  estate  tail  and  any  person 

rhrremainde'i-s'thev  shaU  by  virtue  of  such  assurance  at  the  time  of  the  execution  thereof 

shall  be  barred  at  the  Or  at  any  time  aftei'wai'ds  be  in  po.ssessioii  or  receipt  of  the  profits  of 

after °the"t'ime  'when  ^^^'^^  l^^^  ov  ill  the  rcccipt  of  such  rcut  aud  the  same  person  or  any 

the  assurance  if  then  other   pci'soii  whatsocvcr  (othcr  tliau  souic  pei'soii  entitled   to   such 

imrrecUiieTn."^''  '"''^''  posscssiou  Or  rcccipt  iu  rcspcct  of  au  estate  Avhich  shall  have  taken 

3  &  4  Wm.  IV.  c.  effect  after  or  in  defeasance  of  the  estate  tail)  shall  continue  to  be  in 

i2oi!'  ^^    ^  ^""^  ^^^<^^i  possession  or  receipt  for  the  jieriod  of  twenty  years  next  after 

the  commencement  of  the  time  at  which  such  assurance  if  it  had  tiieu 

been  executed  by  such  tenant  in  tail  or  the  person  who  would  have 

been  entitled  to  his  estate  tail  if  such  assurance  had  not  been  executed 

would  without  the  consent  of  any  other  person  have  operated  to  bar 

such  estate  or  estates  as  aforesaid  then  at  the  expiration  of  such  period 

of  twenty  years  such  assurance  shall  be  and  be  deemed  to  have  been 

effectual  as  against  any  person  claiming  any  estate  interest  or  right  to 

take  effect  after  or  in  defeasance  of  such  estate  tail. 

Limitatio7i  of  Suits. 
No  suit  in  equity  to  26.  No  pcrsou  claiming  any  land  or  rent  in  equity  shall  bring 

t'iLa'^wh^u'the  piahi^  ^^Y  ^^*  ^^  rccovcr  the  same  but  within  the  period  during  which  by 
tiff  if  entitled  at  law  vlrtuo  of  the  provlsious  hereinbefore  contained  he  might  have  made 

au 


DISTRESS  REPLEVIN  AND  EJECTMENT  ACT.  227 

an  enti'y  or  distress  or  brought  an  action  to  recover  the  same  3i  Victobi^  No.  le. 
respectively  if  he  had  been  entitled  at  law  to  such  estate  interest  or    -,.  ■ — ^ 

•    I  J    •  A      l^  1  1      1 1      1    •        ,  1  •       .  .  miglit   haro  brought 

right  in  or  to  the  same  as  he  shall  claim  therein  in  equity.  nn  action. 

27.  Provided  always  that  Avhen  any  laud  or  rent  sliall  be  vested  27^*24^"'■2  ^viu' 
in  a  trustee  upon  any  exi)ress  trust  the  right  of  the  cestuique  trust  or  1202!  "  '  ""® 
any  person  claiming  through  him  to  briuti:  a  suit  an-ainst  the  trustee  'f"  ™"^'  °f  express 

1     .       ■  .,      ^       ,     ,  •         ,  '  111  ,     ,      ^^  fust   the  right  shall 

or  any  person  chiiming  tlirough  him  to  recover  such  land  or  rent  shall  not  be  deemed  to 
be  deemed  to  have  tirst  accrued  according  to  the  meaning  of  this  Act '"""  ''™""='*  ^niHa. 
at  and  not  before  the  time  at  which  such  land  or  rent  shall  have  l)een  ch"Jor.""^"  oapur- 
conveyed  to  a  purchaser  for  a  valuable  consideration  and  shall  then  ^  *  ■*.^°'-  rv.  c. 
be  deemed  to  have  accrued  only  as  against  such  purchaser  and  any  1202.  ^  "^""^ 

person  claiming  through  him. 

28.  In  every  case  of  a  concealed  fraud  the  right  of  any  person  in  cases  of  fraud  no 
to  bring  a  suit  in  cquitv  for  the  recovery  of  anv  Uuid  or  rent  of  which  'j'""  '''""'•""."ii'ist 

1  '-'  ill!  ii-  "  1  y  ■,  .        1  "'S  Iraud  remains 

he  or  any  person  through  whom  he  claims  may  have  been  deprived  concealed. 

by  such  fraud  shall  be  deemed  to  have  first  accrued  at  and  not  before  ^y^'/oe^^™  2  Pring 

the  time  at  which  such  fraud  shall  or  with  reasonable  diligence  might  1202.  " 

have  been  first  known  or  discovered     Provided  that  nothing  in  this 

clause  contained  shall  enable  any  owner  of  lands  or  rents  to  have  a 

suit  in  equity  for  the  recovery  of  such  lauds  or  rents  or  for  setting 

aside  any  conveyance  of  such  lands  or  rents  on  account  of  fraud 

against  any  bo)ui  fide  purchaser  for  valuable  consideration  who  has 

not  assisted  in  the  commission  of  such  fraud  and  who  at  the  time  that 

he  made  the  purchase  did  not  know  and  had  no  reason  to  believe  that 

any  such  fraud  had  been  committed. 

29.  Provided  always  that  nothing  in  this  Act  contained  shall  Saving  iho  jurisdic- 
be  deemed  to  interfere  with  any  rule  or  jurisdiction  of  courts  of  equity  ground '^''of'"\cquie^s' 
in  refusing  relief  on  the  "-round  of  acnuiescence  or  otherwise  to  any  ™"<^''  °''  o'iier"ise. 

•  *      T     t-     .1    Win      TV     p 

person  whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this  27  9.  27.    2  Wing 

Act.  ■  "  1202.' 

Mortgages. 

30.  When  a  mortgagee  shall  have  obtained  the  possession  or  Mortgagor  to  be 
receipt  of  the  profits  of  any  land  or  the  receipt  of  any  rent  comprised  fwcniTylarrfromtho 
in  his  mortgage  the  mortgagor  or  any  person  claiming  through  him  time  when  the  mort- 
shall  not  bring  a  suit  to  redeem  the  mortgage  but  Avithin  twenty  years  or^'^Vom  "'t'lio^Vas" 
next  after  the  time  at  which  the  mortgagee  obtained  such  possession  written  acknowiodg- 
or  receipt  unless  in  the  meantime  an  acknowledgment  of  the  title  of  "^^"*^^m.  iv.  c.  27 
the  mortgagor  or  of  his  right  of  redemption  shall  have  been  given  to  e-  2s.  2  Fring  1202. 
the  mortgagor  or  some  person  claiming  his  estate  or  to  the  agent  of 

such  mortgagor  or  person  in  writing  signed  by  the  mortgagee  or  the 
person  claiming  through  him  and  in  such  case  no  such  suit  shaU  be 
brought  but  within  twenty  years  next  after  the  time  at  which  such 
acknowledgment  or  the  last  of  such  acknowledgments  if  more  than 
one  was  given  and  when  there  shall  be  more  than  one  mortgagor  or 
more  than  one  person  claiming  through  the  mortgagor  or  mortgagors 
such  acknowledgment  if  given  to  any  of  such  mortgagors  or  persons 
or  his  or  their  agent  shall  be  as  effectual  as  if  the  same  had  been 
given  to  all  such  mortgagors  or  persons  but  Avherc  there  shall  be  more 
than  one  mortgagee  or  more  than  one  person  claiming  the  estate  or 
interest  of  the  mortgagee  or  mortgagees  such  acknowledgment  signed 
by  one  or  more  of  such  mortgagees  or  persons  shall  bo  effectual  only  as 

against 
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31  YicTOEu:  Xo.  16.  agaiust  the  party  or  parties  signing  as  aforesaid  and  the  person  or 
pei'sons  claiming  any  part  of  tlie  nioi'tgagc  money  or  land  or  rent  by 
from  or  under  him  or  them  and  any  person  or  persons  entitled  to  any 
estate  or  estates  interest  or  interests  to  take  effect  after  or  in 
defeasance  of  his  or  their  estate  or  estates  interest  or  interests  and 
shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right 
to  redeem  the  mortgage  as  against  the  person  or  persons  entitled 
to  any  other  undivided  or  divided  part  of  the  money  or 
land  or  rent  and  -where  such  of  the  mortgagees  or  persons 
aforesaid  as  shall  have  given  such  acknowledgment  shall  be  entitled  to 
a  divided  part  of  the  laud  or  rent  comprised  in  the  mortgage  or  some 
estate  or  interest  therein  and  not  to  any  ascertained  part  of  the  mort- 
gaged money  the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem 
the  same  divided  part  of  the  land  or  rent  on  payment  with  interest  of 
the  part  of  the  mortgage  money  Avhich  shall  bear  the  same  proportion 
to  the  whole  of  the  mortgage  money  as  the  value  of  such  divided  part 
of  the  land  or  rent  shall  bear  to  the  vakie  of  the  whole  of  the  land  or 
rent  comprised  in  the  mortgage. 
Mortgagees  within  the  31.  It  shall  aud  may  be  lawful  for  any  person  entitled  to  or 

defiuitionju  seetion  1  eiaiiuiug  uudcr  auy  mortgage  of  land  being  land  within  the  definition 
™coTer"fand  'within  coutaiucd   iu  the    first    section  of   this  Act  to  make   an   entry   or 
twenty  years    after  bring  au  actiou  at  law  or  suit  iu  equity  to  recover  such  land  at  any 
cipaforTnt'erest.'^'"'  time  witliiu  twouty  ycars  next  after  the  last  payment  of  any  jDart  of 
i-'oe"''^'   ^^'""""^ lie  principal  money  or  interest  secured  by  such  mortgage' although 
more  than  twenty.years  may  have  elapsed  since  the  time  at  which  the 
right  to  make  such  entry  or  bring  such  action  or  suit  ill  equity  shall 
have  first  accrued  anything  herein  notwithstanding. 

Extension  of  Right  of  Distress  and  Action. 
Kent  ill  arrear  upon  32.  It   sliall  and  may   be   lawful  for  any  person  or  persons 

exp^r^ed  may  ^be  chs-  lif»"^iiio  ^^J  I'^ut  iu  arrcar  Or  due  upon  any  lease  for  life  or  lives  or  for 
tramed  for'after  the  vcars  or  at  will  ended  or  determined  to  distrain  for  such  arrears  after 
detej-mination  of  the  \^^  determination  of  the  said  respective  leases  in  the  same  manner 
8  Anne  c.  14  s.  6.      as  they  might  have  done  if  such  lease  or  leases  had  not  been  ended 

or  determined. 
distress  to  be  within  33.  Provided  that  such  distress  be  made  within  the  space  of  six 

SIX  months  after  tlio        t,  ,-,  n,  ,^  -\     ,  •        ,  •  -  it  ■,      -,       • 

end  of  the  lease  and  Calendar  moiitlis  attcr  the  determination  oi  such  lease  and  during 
dnring  the  landlords' the  coutinuauce  of  such  landlord's  title  or  interest  and  durincn  the 

title  and  tenants  pos-  •  c  J.^       i_  i    n  i  i  i  -i 

session.  posscssiou  ot  tlic  tcuaut  trom  whom  such  arrears  became  due. 

8  Anne  c.  14  9. 7.  3  j,.  It  shall  bc  laAvful  for  the  executors  or  administrators  of  any 

mardistmim  ^'''°'''  1^?^°^*  °^"  landlord  to  distrain  upon  the  lands  demised  for  any  term  or  at 

25  Vic.  iio.  13  8.  55.  will  for  arrears  of  rent  due  to  such  lessor  or  landlord  in  his  lifetime  in 

3  iTwrn^'iv.  c.  42  ^^^'^^  mauncr  as  such  lessor  or  landlord  might  have  done  in  his  lifetime 

es.  37  and  38.  and  sucli  arrears  may  be  distrained  for  after  the  end  or  determination 

of  such  term  or  lease  in  the  same  manner  as  if  it  had  not  been 

determined     Provided  that  such  distress  be  made  within  six  calendar 

months  after  the  determination  of  such  term  or  lease  and  during  the 

continuance  of  the  possession  of  the  tenant  from  whom  such  arrears 

became   due   and   that  all   provisions  in   force   by   law   relating   to 

distresses  for  rent  shall  be  apj)licable  to  every  distress  so  made. 

Thehusband'a  35.  If  any  man  which  now  hath  or  hereafter  shall  have  in  the 

remedy  for  rent  duo  right  of  Ms  wife  any  estatc  in  fee  simple  fee  tail  or  for  term  of  life 

of 
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of  or  in  any  rents  or  fee  farms  and  the  same  rents  or  foe  farms  now  be  ai  Victobi.e  no.ig. 
or  hereafter  shall  be  due  behind  and  unpaid  in  the  said  wife's  life  i„,i,eri"hraiidi. 
then  the  said  liusband  after  the  death  of  liis  said  Avife  his  exeeutors  "I'c  iTf/of'hi"  wif" 
and  administrators  shall  have  an  action  of  debt  for  the  said  arrearages  ^''^^•^'"•'•^'^*-^- 
against  the  tenant  of  the  demesne  that  ought  to  have  paid  the  same 
his  exeeutors  or  administrators  and  also  the  said  husband  after  the 
death  of  his  said  Avife  may  distrain  for  the  said  arrearages  in  like 
manner  and  form  as  he  might  have  done  if  his  said  wife  had  been  then 
living  and  make  avowiy  upon  bis  matter  as  is  aforesaid. 

30.  If  any  person  which  now  liave  or  hereafter  shall  have  any  The  remedy  for  a  rent 
rents  or  fee  farms  for  term  of  life  or  lives  of  any  other  person  and  the  "'"  '■"'''♦°  "hereof 
said  rent  or  fee  farm  noAV  be  or  hereafter  shall  be  due  and  un[)aid  in  In^her'e  ulo'beiiig 
the  life  of  such  person  for  whose  life  the  estate  of  the  said  rent  or  fee'lf^-     „ 
farm  did  depend  or  continue  and  the  said  person  do  die  then  he  unto  "   ^' 
whom  the  said  rent  or  fee  farm  was  due  in  form  aforesaid  his  executors 
or  administrators  shall  and  may  have  an  action  of  debt  against  the 
tenant  in  demesne  tliat  ought  to  have  paid  the  same  when  it  Avas  fii'st 
due  his  exeeutors  and  administrators  and  also  distrain  for  the  same 
arrearages  upon  such  lands  and  tenements  out  of  the  which  the  said 
rents  or  fee  farms  were  issuing  and  jiayable  in  such  like  manner  and 
form  as  he  ought  or  might  have  done  if  such  person  by  Avhose  death 
the  aforesaid  estate  in  the  said  rents  and  fee  farms  was  determined  and 
expired  had  been  in  fiiU  life  and  was  not  dead  and  the  avowry  for 
the   taking  of  the  same  distress  to   be  made   in  manner  and  form 
aforesaid. 

37.  Every  person  bodies  politic  and  corporate  shall  and  may  Method  of  recorcring 
have  the  like  remedy  by  distress  and  by  impounding  and  selling  the ''•■2'"^°*''^«- 
same  in  cases  of  rents  seek  rents  of  assize  and  chief  rents  which  have 

been  or  shall  be  hereafter  created  as  in  the  case  of  rent  reserved  upon 
lease  any  law  or  usage  to  the  contrary  notwithstanding. 

38.  In  case  any  tenant  shall  give  notice  of  his  intention  to  quit  Tenants  hoidingover 
the  premises  bv  him  holden  at  a  time  mentioned  in  such  notice  and  "fter  their  notice  for 

111  1  'i-iii-  ii  •  11  /'ill.-  •      quitting  to  pay 

shall  not  accordingly  deliver  up  tlic  possession  thereoi  at  the  time  in  double  rent. 

such  notice  contained  then  the  said  tenant  his  executors  or  adminis- ^^^"^°-^^- '^■^^'•^^• 

trators  shall  from  thcncefonvard  pay  to  the  landlord  or  lessor  double 

the  rent  or  sum  which  he  should  otherwise  have  paid  to  be  levied 

sued  for  and  recovered  at  the  same  times  and  in  the  same  manner  as 

the  single  rent  or  sum  before  the  giving  such  notice  could  lie  levied 

sued  for  or  recovered  and  such  double  rent  or  sum  shall  continue  to 

be  paid  during  aU  the  time  such  tenant  shall  continue  in  possession 

as  aforesaid. 

Apportionment. 

39.  From  and  after  the  commencement  of  this  Act  all  rents  ah  rents  annuities 
service  resented  on  anv  lease  bv  a  tenant  in  fee  or  for  any  life  interest  an'iotiifpa.vnients 

1  1         '  /         1        1   •    1     1  1      11   1  coming  due  lit  fixed 

or  by  any  lease  granted  under  any  power   (and  Avhich  leases  shall  have  periods  totcappor- 
been  granted  after  the  commencement  of  this  Act)  and  all  rents  charge  4^"5''\y„,  jy  ^  22 
and  other  rents  annuities  pensions  dividends  and  all  other  payments  8.2. 
of  every  description   made   payal)le   or  coining  due  at  tixed  periods 
under  any  instrument  that  shall  be  executed  after  the  commencement 
of  tliis  Act  or  (being  a  will  or  testamentary  instrument)   that   sliall 
come  into  operation  after  the  commencement  of  this   Act   shall  be 

apportioned 
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31  VicTOBi^  No.  16.  apportioned  so  and  in  sncli  manner  that  on  the  death  of  any  person 
interested  in  any  such  rents  annuities  pensions  dividends  or  other 
payments  as  aforesaid  or  in  the  estate  fund  or  office  from  or  in  respect 
of  which  the  same  shall  be  issuing  or  derived  or  on  the  determination 
by  any  other  means  whatsoever  of  the  interest  of  any  such  person 
he  or  she  and  his  or  her  executors  administrators  or  assigns  shall  be 
Subject  to  aU  just  entitled  to  a  proportion  of  such  rents  annuities  pensions  dividends  and 
deductions.  other  payments  according  to  the  time  which  shall  haA'e  elajised  from 

the  commencement  or  last  period  of  payment  thereof  respectively  (as 
the  case  may  be)  including  the  day  of  the  death  of  such  person  or  of 
the  determination  of  his  or  her  interest  all  just  allowances  and 
deductions  in  respect  of  charges  on  such  rents  annuities  pensions 
Remedies  for  obtain-  dividends  and  otlier  payments  being  made  and  every  such  joerson 
partl'^  apportione  -j^.^  ^^.  j^^^.  exccutors  administrators  and  assigns  shall  have  such  and  the 
same  remedies  at  law  and  in  equity  for  recovering  such  apportioned 
parts  of  the  said  rents  annuities  pensions  dividends  and  other  payments 
when  the  entire  portion  of  which  such  apportioned  parts  shall  form 
part  shall  become  due  and  payable  and  not  before  as  he  she  or  they 
would  have  had  for  recovering  and  obtaining  such  entire  rents 
annuities  pensions  dividends  and  other  payments  if  entitled  thereto 
but  so  that  persons  liable  to  pay  rents  reserved  by  any  lease  or  demise 
and  the  lands  tenements  and  hereditaments  comprised  therein  shall 
not  be  resorted  to  for  such  apportioned  parts  sioeciflcally  as  aforesaid 
but  the  entire  rents  of  which  sucli  portions  shall  form  a  part  shall  be 
received  and  recovered  by  the  person  or  persons  who  if  this  Act  had 
not  passed  would  have  been  entitled  to  such  entire  rents  and  such 
portions  shall  be  recoverable  from  such  person  or  persons  by  the  j^arties 
entitled  to  the  same  under  this  Act  in  any  action  or  suit  at  law  or  in 
Net  to  apply  in  cquity  Provided  always  that  the  provisions  in  this  section  contained 
certain  cases.  shall  uot  apply  to  any  case  in  which  it  shall  be  expressly  stij)ulated 

that  no  apportionment  shall  take  place  or  to  annual  sums  madeimyable 
in  policies  of  asstu-ance  of  any  description. 

Heiit  Charges. 

Eeieaseofpartof  4=0-  Thc  relcasc  fi'om  a  rent  charge  of  part  of  the  hereditaments 

land  charged  not  to   charged  thcrcAvith  shall  not  extinguish  the  whole  rent  charge  but  shall 

22&2"vif  "c'srsTo!  operate  only  to  bar  the  right  to  recover  any  part  of  the  rent  charge 

out  of  the  hereditaments  released  without  prejudice  nevertheless  to  the 

rights   of    all    persons    interested   in   the    hereditaments  remaining 

um'eleased  and  not  concurring  in  or  confirming  the  release. 

Privtleged  Persons  and  Goods. 
Processes  against  any  41.  All  wi'its  and  proccsscs  that  sliall  at  any  time  hereafter  be 

public  minister  or  his  g^g^^  foi'th  or  prosccuted  whercbv  the  person  of  any  ambassador  or  other 

BOrVSTltS    to   DO  *J  JL  ti 

adjudged  void.         public  minister  of  any  foreign  prince  or  state  authorised  and  received 

7  Anne  c.  12  s.  3.      jjg  g^^d^  ]^j  jjcr  Majcsty  Her  Heirs   or  Successors  or  the  domestic  or 

domestic  servant  of  any  such  ambassador  or  other  public  minister  may 

be  arrested  or  imprisoned  or  his  or  their  goods  or  chattels  may  be 

distrained  seized  or  attached  sliall  be  deemed  and  adjudged  to  be  utterly 

null  and  void  to  all  intents  constructions  and  purposes  whatsoever. 

Visitors'  and  lodgers  42.  No  distrcss  shall   bc    made    on   the  goods  of  any  casual 

for  renT' '°  ^'^  ^'^^^'^  vLsitor  iu  any  house  nor  on  the  goods  (other  than  furniture)  of  any 

lodger 
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lodger  in  any  house  or  apartment  ordinarily  let  or  used  as  a  lodging-  sivictobije  no.  le. 
house  or  apartment.  ,,_.    :;r~„     ^ 

1  ,  15  Vie.  No.  11  8.  6. 

1  ear  s  Jieiit.  i  Pring  491. 

43.  No  goods  or  chattels  whatsoever  lying  or  heing  in  or  upon  i^'o  goods  simii  be 
any  messuage  lands  or  tenements  which  are  or  shall  he  leased  for  life  iiJ^^unics"  thTplrty 
or  lives  term  of  years  at  will  or  otherwise  shall  ho  liahlc  to  he  taken  tofo™  removal  of  tuo 
hy  virtue  of  an  execution  on  any   pretence  whatsoever  unless  thef„7diorifthcreiftduc° 
party  at  whose  suit  the  said  execution  is  sued  out  shall  hofore  the  8  Anno  c.  14 ».  1. 
removal  of  such  goods  from  off  the  said  premises  hy  virtue  of  such 
execution  or  extent  pay  to  the  landlord  of  the  said  premises  or  his 
hailhr  all  such  sum  or  sums  of  moucv  as  are  or  shall  he  due  for  rent 
for   the   said   premises  at  the  time  of  the  taking  of  such  goods  or 
chattels  hy  virtue  of  such  execution     Provided  the  said  arrears  of  Provided  that  u 
rent  do  not   amount  to  more  than  one  year's  rent   and    in  case    the  o"an"one*yca"r°9  rTnt" 
said  arrears  shall   exceed   one  year's  rent   then   the   said   party   at 
whose  suit  such  execution  is  sued  out  paying  the  said  landlord  or  his 
hailiir  one  year's  rent  rnay  proceed  to  execute  his  judgment  as  he 
might  have  done  heforc  the  making  of  this  Act  and  the  sheritF  orTi.e  sbcrio  Ac.  to 
other  officer  is  hereby  empowered  and  required  to  levy  and  pay  to  i^Uie'e^iecTuon' ''"" 
the  plaintiff  as  well  the  money  so  paid  for  rent   as   the  execution  monev. 
money  but  this  section  shall  not  alfect  section  ninctv-nine  of  the 
District  Courts  Act  of  1SG7. 

41.    In  case  all  or  any  jiart  of  the  growing  crops  of  the  tenant  Growing  crops  seized 
of  any  farm  or  lands  shall  he  seized  and  sold  hy  any  sheriff  or  other  ""^'^^°|^,,"'q'',^^  i^^^i^ 
officer  hy  virtue  of  any  writ  oi  fieri  facias  or  other  writ  of  execution  for  accruing  rent, 
such  crops  .so  long  as  the  same  shall  remain  on  the  iarms  or  lauds  shall  ii'S^i'''^"'''-^3 - 
in  default  of  sufficient  distresses  of  the  goods  and  chattels  of  the  tenant 
he  liahlc  to  the  rent  which  may  accrue  and  become  due  to  the  landlord 
after  anv  such  seizure  and  sale  and  to  the  remedies  by  distress  for 

t.'  €.' 

recovery  of  such  rent  and  that  notwithstanding  any  bargain  and  sale 
or  assignment  which  may  have  been  made  or  executed  of  such  growing 
crops  hy  any  such  sheriff  or  other  officer. 

Warrant  of  Distress  Copies  and  Inventory. 

45.  No  person  to  whom  anv  rent  shall  be  due  shall  distrain  No  landlord  to  dis. 
any   goods  or  chattels  for  such  'rent  except  by  himself  personally  IXSrSrifcJ 
or  by  his  agent  or  bailiff  then  duly  authorised  by  warrant  under  his  Ky  written  warrant 
hand  or  under  the  hand  of  his  attorney  duly  constituted  such  warrant  iVringiyo.^^'  ^ 
to  be  in  the  form  or  to  the  effect  of  the  schedule  hereunto  annexed 

number  one  Provided  always  that  whenever  the  person  signing 
such  warrant  shall  bo  unable  to  write  his  name  his  signature  shall 
be  attested  by  a  justice  of  the  peace  an  attorney  at  law  or  a  clerk  of 
petty  sessions. 

46.  Every  person  makincr  any  such  distress  as  the  asrent  or  Baiiiirto  procure  war. 

,      .,..v.      e  iiiiiz-i.  "  c  I  i.  •  „  rant  in  duplicate  and 

bauili  01  another  shall  nrst  procure  irom  sucli  person  two  copies  ot  give  one  copy  to  pcr- 
the  before-mentioned  warrant  both  of  which  shall  be  signed  as  aforesaid  son  dismuned^om^  ^ 
and  shall  deliver  one  of  such  copies  at  the  time  of  making  the  distress  i^'pri'ng  <u)i. 
to  the  tenant  or  owner  of  the  goods  distrained  or  to  some  person  for 
him  resident  at  the  place  where  the  said  distress  shall  be  made  and  in 
case  there  shall  be  no  person  at  sucli  place  with  whom  such  coj^y  can 
be  left  as  aforesaid  then  such  bailiff  or  agent  shall  give  such  copy  to 
the  said  tenant  or  owner  at  any  time  afterwards  on  demand  within 
one  mouth  after  the  making  of  .such  distressi  47i  Evory 


232  DISTRESS  HEPLEVIN  AND  EJECTMENT  ACT. 

31  YicTOEi^  No.  ifi.  47.  Every  person  making  any  distress  for  rent  sliall  forthwith 

■D        ■,~^~  ■     *  make  out  a  written  inventory  in  the  form  or  to   the  effect  of  the 

Person  aistrainiug   to  iii  i  ,  r»ji  iTi-ni-i 

forthwith  make   out  schedule    hereunto   number     two    ot    the    goods   distrained  which 
and  deliver  inTentory. -^^Q^      shall   he   dated   ou   the   day   of  such   distress   and   shall 

lO     \  10.    J\0.     11    6.    <3.  «'  ''  T  1        11     1  il 

1  Pring  491.  be  Signed  by  the  person  making  the  same  and  shall  be  thereupon 

delivered  to  the  tenant  or  owner  of  the  goods  so  distrained  or 
to  some  person  for  him  resident  at  the  place  where  the  said 
distress  shall  be  made  and  iu  case  there  shall  be  no  person 
at  such  place  with  whom  such  inventory  can  be  left  as  aforesaid  then 
such  inventory  shall  be  posted  on  some  conspicuous  part  of  the 
premises  on  which  the  distress  is  made  and  such  person  so  distraining 
shall  give  such  inventory  to  the  said  tenant  or  owner  at  any  time 
afterwards  on  demand  within  one  month  after^^the  making  of  such 
distress. 

Charges  of  Distress. 
Charges  of  distress  48.  Wlid'c  any  distress  shall  be  made  by  the  person  to  whom 

defined.  q^q  j^gj^t  shall  be  due  or  by  anv  liailifl'  or  agent   as  aforesaid  the 

15   VIC    xSO    11    8    17  *  •  • 

1  Pring  493.      '    '  charges  in  the  section  next  following  mentioned  and  no  other  shall 

be  made  in  respect  thereof. 
Costs  of  lery.  49.  The  costs  of  Icvy  where  made  by  an  agent  or  bailiff  imder 

the   authority   of  a  warrant   to   distrain  shall   be   according  to   the 

following  scale — 

£    s.    d. 
13  Vie.  Xo.  11  schedule  Wlioro  the  sum  distrained  for  sliall  be  more  than  two  and 

67Geo^nTc.l3s.i.  less  than  ten  pouuds       050 

Where  such  sum  shall  he  ten  and  less  than  fifty  pounds      ...     0  10     0 
Where  such  sum  shall  be  fifty  pounds  or  upwards    ...         ...     1     0     0 

Man  in  pos.session  per  diem    ...         ...         ...         ...         ...     0     4     0 

And  the  charges  of  the  auctioneer  or  the  bailiff  conducting  the  sale  shall  not 

exceed  two  and  a  half  per  cent. 
And  the  charge  for  advertisements  shall  be  the  money  paid  for  their  insertion 
if  such  advertisements  be  required   by   the   person    whose  goods   arc 
distrained. 

Disirai liable   Goods. 
Corn  loose  &c.  may  50.  It  sliall  and  may  be  lawful   to   and   for   any   person   or 

o^w*^'"  &'"a/°.''  ^°^^'  pPi'sons  having  rent  arrear  and  due  vipon  any  such  demise  lease  or 
Sess."  c.  5  s.' 3.  coutract  as  aforesaid  to  seize  and  secure  any  sheaves  or  cocks  of  corn 
or  corn  loose  or  in  the  straw  or  hay  lying  or  being  in  any  barn  or 
granary  or  upon  any  hovel  stack  or  rick  or  otherwise  u})on  any  part 
of  the  land  or  ground  charged  with  such  rent  and  to  lock  up  or  detain 
the  same  in  the  place  where  the  same  shall  be  found  for  or  in  the 
nature  of  a  distress  until  the  same  shall  be  replevied  ujion  such 
security  to  be  given  as  hereinafter  provided  and  in  default  of  replevying 
the  same  as  aforesaid  A\"ithin  the  time  hereinafter  provided  to  sell  the 
same  so  as  nevertheless  such  corn  grain  or  hay  so  distrained  as  afore- 
said be  not  removed  by  the  person  or  persons  distraining  to  the 
damage  of  the  owner  thereof  out  of  the  place  where  the  same  shall 
be  found  and  seized  liut  lie  kept  there  (as  impounded)  until  the  same 
shall  be  replevied  or  sold  in  default  of  rej^levying  the  same  within  the 
time  hereinafter  provided. 
Landlord  may  51.  It  sliall  and  maybe  lawful  for  every  lessor  or  landlord  or 

flttio  o'n  the''  °^       ^^^^  steward  bailitf  receiver  or  other  person  empowered  by  him  to  take 
premises.  and  seize  as  a  distress  for  arrears  of  rent  any  cattle  or  stock  of  their 

respective 
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respective     tenant    focdinpj     or     depasturing     upon     any    common  gj  y,pj^^j^  j^^  jg 

appurt(Miant    or    any  -ways  belonging-  to  all  or  any  ])art  of  the  premises  

demised  or  holden  and  also  to  take  and  seize  all  sorts  of  corn  and  grass  ^^  °*°"  ^^' ''■  ^^  '■®" 

hops  roots  fruits  pulse  or  other  product  whatsoever  which  shall  be 

growing  on  any  part  of  the  estates  so  deniisod  or  holden  as  a  distress 

for  arrears  of  rent  and  the  same  to  cut  gather  make  cure  carry  and 

lay  up  when  ripe  in  the  barns  or  other  proper  place  on  the  premises  so 

demised  or  holden  and  in  ease  there  shall  be  no  barn  or  proper  place 

on  the  premises  so  demised  or  holden  then  iu  any  other  bam  or  proper 

place  which  such  lessor  or  landlord  shall  hire  or  otherwise  procure  for 

that  purpose  and  as  near  as  may  be  to  the  premises  and  in  convenient 

time  to  sell  or  otherwise  dispose  of  the  same  towards  satisfaction  of  the 

rent  for  which  such  distress  shall  have  been  taken  and  of  the  charges 

of  such  distress  and  sale  in  the  same  manner  as  other  goods  and  chattels 

may  be  seized  distrained  and  disposed  of. 

52.  Every  person  who  shall  impound  or  confine  or  cause  to  be  Parties  impounding 
impounded  or  confined  any  horse  ass  or  other  cattle  or  animal  in  any  ™"J«  ♦"  P™'-idc 
common  pound  ojieu  pound  or  close  pound  or  in  any  inclosed  place  5  &  6  Wm.  iv.  c.  59 
shall  and  he  is  hereby  requu-ed  to  find  provide  and  supply  such  horse  ^-  *■ 

ass  and  other  cattle  or  animal  so  impounded  or  confined  daily  Avith 
good  and  suiTicient  food  and  uoiu'ishment  for  so  long  a  time  as  such 
horse  ass  or  other  cattle  or  animal  shall  remain  and  continue  so 
impounded  or  confined  as  aforesaid  and  every  such  pei'son  Avho  shall 
so  find  j)rovide  and  supply  any  such  horse  ass  or  other  cattle  or  animal 
with  such  daily  food  and  novuishment  as  aforesaid  shall  and  may  and 
he  and  they  are  hereby  aiithorised  and  empowered  to  recover  of  and 
from  the  ottiier  or  OAMiers  of  such  cattle  or  animal  not  exceeding 
double  the  full  value  of  the  food  and  noiu'ishment  so  sui^plied  to  such 
cattle  or  animal  as  aforesaid  by  iiroceeding  before  a  justice  of  the  peace 
within  Avhose  jurisdiction  such  cattle  or  animal  shall  have  been  so  im- 
pounded and  supplied  Avith  food  as  aforesaid  in  like  manner  as  any  forfei- 
ture or  any  damage  or  injury  may  be  recovered  imder  and  by  virtue  of 
any  of  the  powers  or  authorities  in  any  Act  in  that  behalf  contained  and 
Avhich  value  of  the  food  and  nourishment  so  to  be  supplied  as  aforesaid 
such  justice  is  hereby  fully  authorised  and  empowered  to  ascertain 
determine  and  enforce  as  aforesaid  And  every  person  who  shall  have 
so  supplied  such  food  and  nourislmient  as  aforesaid  shall  be  at  libei-ty 
if  he  shall  so  think  fit  instead  of  proceeding  for  the  recovery  of  the 
value  thereof  as  last  aforesaid  after  the  exphation  of  seven  clear  days 
from  the  time  of  impounding  the  same  to  sell  any  such  horse  ass  or 
other  cattle  or  animal  openly  at  any  public  market  (after  having  given 
three  days'  public  printed  notice  thereof)  for  the  most  money  that  can 
then  be  got  for  the  same  aiid  to  apply  the  produce  in  discharge  of  the 
value  of  such  food  and  nourishment  so  sujiplied  as  aforesaid  and  the 
expenses  of  and  attending  such  sale  rendering  the  overplus  (if  any) 
to  the  owner  of  such  cattle  or  animal. 

53.  In  case  any  horse  ass  or  other  animal  shall  at  any  time  so  person  may  enter 
remain  impounded  or  confined  as  aforesaid  without  sufficient  daily  P°^'g''w*'"  jy 
food  or  nourishment  more  than  twenty-four  hoiirs  it  shall  and  may  be  s.  5. 
lawful  to  and  for  any  person  or  persons  whomsoever  from  time  to  time 

and  as  often  as  shall  be  necessary  to  enter  into  and  upon  any  such 

common 


234  DISTRESS  REPLEVIN  AND  EJECTMENT  ACT. 

31  VioTOEi-E  No.  iG.  common  pound  open  pound  or  close  poimd  or  otlier  inclosed  place  in 
which  any  such  cattle  or  animal  shall  be  so  imjiounded  or  confined 
and  to  supply  such  cattle  or  animal  with  such  good  and  sufficient  food 
and  nourishment  during  so  long  a  time  as  such  cattle  or  animal  shall 
so  remain  and  continue  impounded  or  confined  as  aforesaid  without 
being  liable  to  any  action  of  trespass  or  other  proceeding  by  any  person 
or  j)ersons  whomsoever  for  or  by  any  reason  of  such  entry  or  entries 
for  the  purposes  aforesaid. 
Tenant  to  iiare  notioo  ^  4-  Noticc  of  tlic  placc  whcrc  the  goods  and  chattels  so  distrained 

of  the  place  where    gliaU  be  lodged  or  dcpositcd  shall  within  the  space  of  one  week  after 

the  distress  is  lodKed.  ji        i     i     •  ^  •,■  .i  <?  •  t        i  i  •  j.  i     i 

11  Geo.ii.  c.i9  9?9.  the  lodging  or  depositing  thereot  in  sucli  place  be  given  to  such  lessee 
or  tenant  or  left  at  the  last  place  of  his  al)ode  and  if  after  any  distress 
for  arrears  of  rent  so  taken  of  corn  grass  hops  roots  fruits  pulse  or  other 
product  which  shall  be  growing  as  aforesaid  and  at  any  time  before  the 
same  shall  be  ripe  and  cut  cured  or  gathered  the  tenant  or  lessee  his 

Distress  of  com  &o.  ,  i'-ji  •  ttt  xi  • -i 

to  cease  if  rent  be      exccutors  atluiimstrators  or  assigns  siiaii    pay    or   cause   to    be   paid 

paid  before  it  be  cut.  fo    the    Icssor   or   landlord   for   whom  such  distress  shall  be   taken 

or  to    the  steward  or    other    person    usually    employed    to    receive 

the    rent  of  such  lessor   or   landlord   the    whole    rent    which    shall 

be    then    in  arrear    together    with    the    full   costs   and   charges    of 

making  such  distress  and  wliich  shall  have  been  occasioned  thereby 

then    and   upon  such   payment  or    lawful    tender    thereof    actually 

made  whereby  the  end  of  such  distress  will  be  fully  answered  the  same 

and  every  part  thereof  shall  cease  and  the  corn  grass  hops  roots  fruits 

pulse  or  other  product  so  distrained  shall  be  delivered  up  to  the  lessee 

or  tenant  his  executors  administrators  or  assigns. 

If  any  lessee  &c,  shall  ^^-  lu  casc  any  tcuaut  Or  Icssee  for  life  or  lives  term  of  years 

fraudulently  carry  off  at  will  suflferance  or  otlierwisc  of  any  messuages  lands  tenements  or 

irraay"withhi  thirty  liPi'f'^^itaments  upon  the  demise  or  holding  whereof  any  rents  are  or 

days  after  seize  such  shall  bc  rcscrvcd  duc  Or  luadc  payable  shall  fraudulently  or  clandes- 

fame%s'^if"they  had  finely  couvey  or  caiTy  off  or  from  such  premises  his  goods  or  chattels 

been  distraiued".        witli  intent  to  prevciit  tlic  landlord  or  lessor  from  distraining  the 

same  for   arrears   of  such   rent   so   reserved   due   or   made   j)ayable 

8  Anne  e.  14  s.  2.      as  afoi'csaid  it  sliall  and  may  be  lawful  to  and  for  such  lessor  or 

11  Geo.  11.  c.  19  b.  1.  landlord  or  any  persons  l)y  him  for  tliat  purpose  lawfully  empowered 

within  the  .si^ace  of  thirty  days  next  ensuing  such  conveying  away  or 

carrying  off  such  goods  or  chattels  as  aforesaid  to  take  and  seize  such 

goods  and  chattels  Avherever  the  same  shall  be  found  as  a  distress  for 

the  said  arrears  of  rent  and  the  same  to  sell  or  otherwise  dispose 

of  in  such  manner  as  if  the  said  goods  and  chattels  had  actually  been 

distrained  by  such  lessor  or  landlord  in  and  upon  such  premises  for 

such  arrears  of  rent  any  law  custom  or  usage   to   the  contrary  in 

anywise  notwithstanding. 

Proviso  that  such  ics-  56.  Providcd  that  no  lessor  or  landlord  shall  take  or  seize  any 

anytoo^i9''&c"''lh^'ch  ^^^^^  goods  or  chattcls  as  a  distress  for  tlie  same  which  shall  be  sold 

shall  be  bona  ftde  honCi  fide  aud  for  a  valuable  consideration  before  such  seizure  made 

8°Annf c^ii,  s.  3.      ^^  ^^7  pcrsou  iiot  privy  to  such  fraud  as  aforesaid  anything  herein 

11  Geo.  ii.  c.  19  f.  2.  contained  to  the  contrarv  nothwithstanding 


»• 


Landlord  may  break  ^7.  Whcii  any  goods  or  chattels  fraudulently  or  clandestinely 

open  houses.         ^  convcycd  or  carried  away  by  any  tenant  lessee  or  his  servant  agent  or 
u  Geo.  II.  c.  19  s.  7.  q|.|j^,j.  pgj^.gQj^  aiding  or  assisting  therein  shall  be  put  placed  Of  kept 

in 
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iu  any  house  barn  stable  outhouse  yard   close  or  place    locked  up  31  vicTOBiis  No.  16. 

fastened  or  otherwise  secured  so  as  to  prevent  such  goods  or  chattels  — 

from  being-  taken  and  seized  as  a  distress  for  arrears  of  rent  it  shall 

and  may  be  lawful  for  the  landlord  lessor  his  steward  bailiff  receiver 

or  other  person  empowered  to  take  and  seize  as  a  distress  for  rent 

such  goods  and  chattels  (first  calling  to  his  assistance  a  peace  officer  of 

the  district  or  place  Avhere  the  same  shall  be  suspected  to  be  concealed 

who  is  hereby  required  to  aid   and  assist  therein   and  in  case  of  a 

dwelling-house  oath  being  also  first  made  before  some  justice  of  the 

peace  of  a  reasonable  ground  to  suspect  that  such  goods  or  chattels  are 

therein)  in  the  daytime  to  bi'cak  open  and  enter  into  such  house  bam 

stable  outhouse  yard  close  and  place  and  to  take  and  seize  such  goods 

and  chattels  for  the   said  arrears  of  rent  as  he  might  have  done  by 

virtue  of  this  or  any  former  Act  if  such  goods  and  chattels  had  been 

put  in  any  open  field  or  place. 

Sale. 

58.  Where  any  goods  or  chattels  shall  be  distrained  for  any  Goods  distrained  lor 
rent  and  the  tenant  or  owner  of  the  goods  so  distrained  shall  not  u7e\"°;l'raUon  of'fivl 
within  live  days  next  after  such  distress  taken  replevy  the  same  with  dav?. 
sufficient  security  to  be  given  to  the  sheriff  or  his  deputy  or  to  any  Yvling  v°i.  ^^  °  * 
justice  of  the  peace  according  to  law  then  in  such  case  after  the  2Wm.iMarySe9s.  1 
expiration  of  the  said  five  days  the  person  distraining  shall  and  may '^■^^'*'" 

cause  the  goods  and  chattels  so  distrained  to  be  sold  by  public  auction 

by  a  duly  licensed  auctioneer  or  l)y  a  sheriff's  bailiff  or  a  bailiff  of  some 

court  of  petty  sessions  or  small  debts  court  for  the  best  price  that  can 

be  gotten  for  the  same  towards  satisfaction  of  the  said  rent  and  the 

charges  of  the  said  distress  and  sale  and  the  overplus  if  any  shall  be 

forthwith  handed  over  to  the  said  tenant  or  owner  and  a  full  and  true 

account  in  writing  of  every  such  sale  shall  iu  every  case  be  given  by 

the  person  making  the  distress  to  the  tenant  or  owner  on  demand 

Provided  always  that  nothing  herein  contained  as  to  the  time  of  sale  gr^g'^opric'Vo™ 

shall  apply  to  any  corn  grass  hops  roots  fruits  pulse  or  other  product  Tng  at  time  of  seizure. 

whatsoever  which  shall  be  growing  at  the  time  of  the  same  being 

seized  as  a  distress. 

59.  The  tenant  or  owner  of  any  goods  so  distrained  as  aforesaid  Owner  of  distrained 
may  at  his  option  direct  and  specify  the  order  in  which  the  said  goods  ^°j„'"f^ie"^'^'^' 
and  chattels  shall  be  successively  sold  and  the  said  goods  and  chattels  is  vic.  No.  11  s.  5. 
shall  iu  such  case  be  put  up  for  sale  according  to  such  directions  of  ^   '""^ 

the  tenant  or  OAvner  as  aforesaid. 

GO.  It   shall   be  lawful  for   any  person   lawfully  taking   any  Distress  may  bo  sc- 
distress  for    rent    to  impound  or  otherwise    secure    the  distress   so '"^^^figg'"*^  '"''^  °" 
made  of  Avhat  nature  or  kind  soever  it  may  be  in  such  places  or  on  15  Vie.  No.  lis.  is. 
such  part  of  the  premises  chargeable  with  the  rent  as  shall  be  niost  Jj^qJ^^^/j^^' ig,  10 
fit  and  convenient  for  the  impounding  and  securing  such  distress 
and  to  sell  and  dis])ose  of  the  same  upon  the  premises  and  it  shall  be 
lawful  for  any  person  or  persons  Avhatsoever  after  the  expiration  of 
the  five  days  hereinbefore  mentioned  to  come  and  go  to  and  from 
such  place  or  part  of  the  said  premises  Avherc  any  distress  for  rent 
shall  be  impounded  and  secured  as  aforesaid  in  order  to  view  and  buy 
and  in  order  to  carry  off   or  remove  the  same  on  account  of  the 
purchaser  thereof  and  if  any  pound  breach  or  rescous  shall  be  made 
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31  VicTOEii  No.  16.  of  any  goods  and  chattels  distrained  for  rent  the  person  or  persons 
„  ,,    ~,  f    acOTieved  thereby  shall  in  a  special  action  on  the  case  for  the  wrong 

Treble    damages    for     -»  ,  J  ^^^^^,^■,^  i  n 

poundbreach.  thereby  sustaiucd  recovcr  his  and  their  treble  damages  and  costs  of 

Sesl'l  e^s^^Y        ^^^^^  against  the  offender  or  offenders  in  any  such  rescous  or  pound 

breach  any  or  either  of   them  or  against  the  owner  of  the  goods 

distrained  in  case  the  same  be  afterwards  found  to  have  come  to  his 

use  or  possession. 

No  appraisement  ne-  Q1    jjj  j-^q  c^sc  of   distrcss  for   I'cnt  shall   any  appraisement 

cessary  in  distress  for      i.i  in  j.  'ii  i 

rent.  Avhatevcr  be  necessary  nor  shall  any  costs  or  expenses  be  charged  or 

}^j'-'-  •'^ni^^  '•  ^^-  allowed  in  respect  thereof. 

1  Pnng  493.  '- 

Unlaiffid  Distress. 

Double  damages  and  62.  Ill  casc  any  sucli  disti'css  aud  sale  as  aforesaid  shall  be 

costs  a,gainst  unlawful  j^j^^lg  ]jy  .^,^j.j-^^^g  Qj.  polor  of  this  Act  for  rcut  prctcnded  to  be  arrear 

15  Vic.  No.  11  s.  19.  and  due  where  in   truth   no  rent  is  arrear   or  due  to   the   person 

1  Pnng  493.  distraining  or  to  him  in  whose  name  or  right  such  distress  shall  be 

taken  as  aforesaid  then  the  owner  of  such  goods  or  chattels  distrained 

and  sold  as  aforesaid  his  executors  or  administrators  shall  and  may  by 

action  of  tresjiass  or  upon  the  case  to  be  brought  against  the  person 

so  distraining  his  execu.tors  or  administrators  recover  double  of  the 

value  of  the  goods  or  chattels  so  distrained  and  sold  together  with 

full  costs  of  suit. 

Penalty  for  distrain-  63.  If  any  persou  shall  knowingly  and  wilfully   distrain  for 

ing  &0.  contrary  to  ^ent  as  the  agcut  oi'  bailiff  of  another  without  having  first  obtained 

15  Vic.  No.  11  s.  23.  the  Avarrant  hereinbefore  mentioned  in  dujilicate  or  shall  neglect  or 

iPring494.  refusc  to  dclivcr  one  of  such  duplicates  to  the  tenant  or  .ow^uer  as 

hereinbefore   directed   or   if  any   person   distraining   for   rent   shall 

neglect  or  refuse  to  make  out  and  deliver  or  post  up  such  inventory 

as  aforesaid  or  shall  charge  more  for  any  distress  or  sale  than  is 

autliorised  by  this  Act  or  shall  refuse  to  give  such  account  in  writing 

of  any  sale  as  hereinbefore  provided  every  person  so  offending  shall 

on  conviction  be  liable  to  a  penalty  not  exceeding  fifty  pounds  to  be 

recovered  in  a  summary  way  by  the  party  aggrieved  before  any  two 

justices  of  the  peace. 

Distresses  for  rent  61.  When  any  distress  shall  be  made  for  any  kind  of  rent  justly 

an'  i'r°!r'i^i^f "' ^°^  ^'^^^®  ^^^^  ^^^^  irregularity  or  unlawful  act  shall'be  afterwards  done  by 

therein.      "  ^        tlic  party  distraining  or  by  his  her  or  their  agents  the  distress  itself 

iiGeo.ii.c.  19  8.19.  shall  not  be  therefore  deemed  to  be  unlawful  nor  the  party  making  it 

be   deemed   a   trespasser   ab  u/ifio  but   the  party  aggrieved  by  such 

imlawful  act  or  irregularity  shall  or  may  recover  full  satisfaction  for 

the  special  damage  he  or  they  may  have  sustained  thereby  and  no  more 

in  an  action  of  trespass  or  on  the  case  at  the  election  of  the  plaintiff 

provided  always  that  when  the  plaintiff  shall  recover  in  such  action 

he  shall  be  paid  his  full  costs  of  suit  and  have  all  the  like  remedies  for 

the  same  as  in  other  cases  of  costs. 

Tl/e  Preroffative. 
This  Act  shall  not  65.  Nothing    in    this    Act    contained    shall    extend    or   be 

hinder  the  Queen  &c.  coustrued  to   cxtcud   to  let  liiudcr   Or   prcjudicc   Her  Majesty   Her 
finer&c!'duetothe   Hcirs  Or  Succcssors  ill  tlic  levying  recovering  or  seizing  any  debts 
sT^'     14    8      fiii6s   jienalties    or    forfeitures    that    are    or   shall   be   due   payable 
or  answerable  to  Her  Majesty  Her  Heirs  or  Successors  but  that  it  shall 

and 


DISTRESS  REPLEVIN  AND  EJECTMENT  ACT.  237 

and  may  be  lawful  for  Tier  Majesty  Her  Heirs  and  Suecessors  to  levy  siviciorij;  no.  16. 
recover  and  seize  such  debts  lines  penalties  and  forfeitures  in  the  same 
manner  as  if  this  Act  had  never  been  made  anything'  in  this  Act 
contained  to  the  contrarv  thereof  in  anvwise  notwithstandino-. 

G6.  From  and  after  the  commencement  of  this  Act  all  the  Provisions  of  lost 
rules  regulations  clauses  provisions  ])enalties  matters  and  tilings  in  other  distresses'^ '" 
this  Act  contained  shall  extend  and  be  construed  to  extend  and  shall  7 &8  Geo.  iv.  e.  17 
be  applied  and  put  in  execution  so  far  as  the  same  are  applicable  and  '"  ^' 
capable  of  being  put  in  execution  A\ith  respect  to  any  distress  or  levy 
which  shall  be  made  for  any  land  tax  or  any  other  rates  taxes 
impositions  or  assessments  whatever  in  all  cases  where  the  sum 
demanded  and  due  for  or  in  respect  of  such  rates  taxes  assessments  or 
impositions  shall  not  exceed  the  sum  of  twenty  pounds  and  in  all  cases 
where  the  whole  of  the  several  sums  sought  to  be  levied  by  distresses 
taken  for  ditferent  purposes  at  the  same  time  shall  not  exceed  the  sum 
of  twenty  pounds  and  such  costs  and  charges  and  no  other  shall  be 
taken  and  payable  as  the  costs  and  charges  of  the  levy  and  disposition 
of  such  distresses  and  all  such  proceedings  shall  and  may  be  had  and 
taken  against  any  and  every  person  transgressing  the  regulations  of 
this  Act  in  the  levying  or  distraining  for  any  such  taxes  rates 
impositions  or  assessments  and  all  such  persons  shall  be  liable  to  and 
shall  inciu*  such  and  the  like  i)cnalties  as  by  this  Act  are  directed 
required  and  imposed  with  respect  to  jiersons  malving  any  distress  for 
rent  contrary  to  the  directions  of  this  Act  and  in  any  order  or  judgment 
of  any  justices  before  whom  any  complaint  shall  be  preferred  inconse- 
quence of  this  Act  such  order  shall  be  expressed  to  be  made  upon  a 
complaint  for  the  breach  of  this  Act. 

Replevin. 

67.  The  sheriff  or  his  deputy  by  him  specially  appointed  for  that  Power  to  take 
purpose  shall  have  power  to  grant  replevin  in  all  cases  in  wliich  a  sheritf  os'^vic'-'ko.  13  s.  45. 
in  England  has  poAver  to  grant  the  same  and  every  person  who  shall  3  Pring  i603. 
apply  to  make  replevin  shall  enter  a  jjlaint  in  replevin  in  the  form 
hereinafter  given  or  to  be  fixed  by  rules  of  court  as  hereinafter 
provided  in  the  office  of  the  said  sheriff  and  upon  such  security 
being  given  by  bond  as  hereinafter  mentioned  a  precept  in 
replevin  in  the  form  hereinafter  given  or  to  be  fixed  in  like  manner 
shall  issiie  to  cause  the  goods  seized  to  be  re-delivered  to  the  person 
replevying  the  same  and  such  sheriff  and  deputy  shall  have  power  to 
take  and  shall  reqviire  before  he  gi'ants  any  such  reple"vin  from  the 
person  desiring  to  make  rejilevin  a  bond  with  one  or  moi'c  responsible 
siuety  or  sm-eties  in  a  competent  amoimt  the  condition  of  AA^hich  bond 
shall  be  that  the  party  desu-ing  to  make  such  replevin  shall  prosecute 
his  suit  in  a  proper  court  with  effect  and  without  delay  and  make 
retm'n  of  the  goods  and  chattels  seized  if  a  return  thereof  be  adjudged 
and  such  bond  may  be  assigned  by  such  sheriff  and  sued  on  in  like 
manner  as  in  Like  cases  in  England. 

C8.  The  sheriff  for  the  time  being  of  the  said  colony  shall  by  Sheriir  to  appoint 
writing  under  his  hand  and  seal  appoint  one  or  more  deputy  orp^^!^,"  "'  '"''*"" 
deputies  in  Brisbane  for  the  purpose  of  making  replevin  and  is  Y'^^^-  ^'o-  n  »•  7. 
deliverance  of  distresses.  ^  ^''"^  ^^^' 

69.  In 
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siViciDEii;  No.  16.  69.  Ill  all  cases  in  which  aiiy  distress  shall  he  made  at  any 

Justice3~ma  rant  P^'^cc  distant  uiore  than  ten  miles  from  the  ofiice  of  the  sheriff  or 
replevin  in  certain  Irom  the  residcncc  of  anv  deputy  appointed  as  aforesaid  it  shall  he 
15^  Vic  No  11 3  8  l^^'^'f'-^l  ioi"  ^iiy  justice  of  the  peace  to  grant  a  replevin  of  the  goods 
1  Pring  491.  distraiucd  and  for  that  jmrpose  to  take  a  replevin  hond  with  sufficient 

sureties     Provided  nevertheless  that   neither   such  justice    nor   the 
sheriff  nor  any  such  deputy  as  aforesaid  shall  he  liable  to  any  action 
for  taking  insufficient  security  if  he  shall  have  acted  hond  fide  and 
with  reasonable  care  and  caution. 
Sheriff  before  70.  The    Said   slicriff   Or   deputy   or   justice   of  the   peace   as 

distre™"to  take  ntffi^  aforcsaid  shall  before  deliverance  be  made  by  him  of  any  distresses 
cient  security  as  here-  take  from  the  pcrsou  Or  pcrsous  to  whoiu  such  replevin  is  granted 
i5°Vic"  No'''ii  s  9  ^^^^^  ^^^  *^  sufficient  sureties  a  bond  in  double  the  value  of  the  property 
1  Pring  491.  distraiiicd  such  value  to  be  ascertained  by  the  oath  of  one  or  more 

credible  witness  or  witnesses  and  which  oath  the  person  granting 
replevin  is  hereby  authorised  to  administer  conditioned  for  com- 
mencing within  one  calendar  month  from  the  date  of  such  bond  and 
prosecuting  with  effect  and  without  delay  an  action  for  the  taking 
and  detaining  the  property  distrained  and  for  returning  such  property 
in  case  a  return  should  be  awarded  and  such  sheriff  deputy  or  justice 
of  the  peace  taking  any  such  bond  shall  at  the  request  of  the  avowant 
or  person  making  cognizance  assign  such  bond  to  the  avowant  or 
person  making  cognizance  by  indorsing  the  same  and  attesting  it 
under  his  hand  and  seal  in  the  presence  of  one  credible  witness  and 
if  the  bond  so  taken  and  assigned  be  forfeited  the  avoAvant  or  the 
person  making  cognizance  may  bring  an  action  and  recover  thereupon 
in  his  own  name  and  the  court  where  such  action  shall  be  brought 
may  by  a  rule  or  order  of  the  same  court  give  such  relief  to  the 
parties  upon  such  bond  as  may  be  agreeable  to  justice  and  reason 
and  such  rule  shall  have  the  nature  and  effect  of  a  defeasance  to  such 
bond. 
Actions  of  replevin  to  71.  Eveiy  actiou  of  replevin  except  those  over  which  jurisdic- 

be  commenced  by     fiou  is  cxprcssly  givcu  to  district   coui'ts  Or  small  debts  courts  and 
^"ch  fovm  asThe"^  ^  courts  of  petty  scssious  shall  be  commenced  in  the  Sujireme  Court  of 
judses  shall  prescribe.  Queensland  l^y  writ  of  summons  in  such  form  as  the  judges  shall  from 
i^PriBg  492.    '       time  to  time  prescribe  as  hereinafter  mentioned  and  be  thenceforward 
prosecuted  and  dealt  with  in  like  manner  as  other  actions  in  the  said 
court  may  be  prosecuted  and  dealt  with  and  the  laws  and  statutes  in  force 
in  England  applicable  to  actions  of  replevin  shall  be  in  force  in  this 
colony  and  be  applied  in  the  administration  of  justice  so  far  as  the 
same  can  be  applied  within  this  colony. 
Forms  of  precept  to  72.  Evcry  plaint  in  replevin  may  be  in  the  form  or  to  the  effect 


rci 


piery  and  of  re-  of  the  scliedulc  to  this  Act  number  three  and  every  precept  to  rej^levy 

menrbonds."^*'""     may  bc  ill  tlic  foi'iu  or  to  the  effect  of  the  schedule  to  this  ..ict  annexed 

15  Vie.  No^  lis.  11.  number  four  and  every  replevin  bond  shall  be  taken  in  the  form  or  to 

""^    "■  the   effect   of  the  schedule  to  this  Act    annexed  number  five  and 

every  assignment  of  such  bond  shall  be  in  the  form  or  to  the  effect  of 

the  schedule  to  this  Act  annexed  number  six. 

Fees  to  be  charged.  73.  The  sheriff  and  every  such  deputy  as  aforesaid  and  every 

i°\''- ^'°' 11  s- 12.  justice  of  the  peace  shall  be  entitled  to  demand  and  receive  for  the 

""^     '  making  of  every  replevin  including  the  taking  of  the  bond  thereon  a 

fee 
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fee  often  shillings  and  for  the  making  of  every  such  assignmout  a  3i  vicTOBiiE  No.  i6. 
fee  of  two  shillings  and  sixpence. 

71.  The    resjiectivc    district    courts    and    small    dehts    courts  District    and  »muii 
cstahlished  or  hereafter  to  l)e  estahlished  and  the  resi)ective  courts  of ;'!,'''!  Jfl'!,'.    ^,1,'^ 
petty  sessions  estahlished  or  hereatter  to  lie  estahlished  in  any  part  of  powWed  to  adjudi- 
the 'colony  shall  and  they  are  herchy  authorised  and  empouered  to  ^^J,^,,|;;  ^fir'dit^ 
hear  and  determine  withiu  their   respective  jurisdictions  all  actions  tresses  for  rent  not 
of  replevin  relating  to  distresses  for  rent  hetween  landlord  and  tenant  potmds.""  """^ 
■where  the  rent  for  or  in  respect  of  which  any  distress  shall  he  or  i-^  vie.  No.  ii  s.  13. 
ought  to  have  been  made  shall  not  in  the  case  of  a  district  court  ^  ^""°  ■*^"" 
exceed  fifty  pounds  or  in  the  case  of  a  small  dehts  court  or  court  of 
petty  sessions   exceed    thirty  pounds  in  amount  or   value   and    all 
proceedings  in  such  actions  of  replevin  shall  be  taken  and  all  such 
actions  shall  be  tried  and  determined  in  the  same  manner  and  shall 
be  subject  to  the  same  rules  and  appeal  as  the  law  now  directs  or 
shall    hereafter   direct    with    respect    to  other    actions  in   the    said 
district  courts  or  small  debts  courts  or  courts  of  petty  sessions. 

75.  The  plaint  in  actions  of  replevin  in  the  said  district  courts  As  to  form  of  plaint 
small  debts  courts  or  courts  of  petty  sessions  shall  be  in  the  form  or  to  iVvic!  No.°iis.  u. 
the  effect  of  the  schedule  to  this  zVct  annexed  number  three.  1  Pring  492. 

7(5.  If  at  the  hearing  of  any  such  action  of  replevin  before  Com-t    mnv    award 
any  of  the  said  district  courts  or  small  debts  courts  or  courts  of  petty  ;f^p";^^;;,'°^^;;y°;''b" 
sessions  it  shall  appear  that  any  sum  Avas  due  for  rent  and  that  no  tender  Kiv<'n  i.p. 
the  sum  so  due  was  made  before  the  filing  of  the  plaint  in  the  said  ip^j'^g  492.      ' 
court   it    shall  be    lawful  for  such  court    to  give  judgment  for  the 
defendant  for  the  sum  ascertained  to  be  due  for  rent  and  the  costs  of 
defending  the  action  and  making   the  distress  and  in  case  it  shall 
appear  that  no  rent  was  due  at  the  time  of  such   distress  or  that  a 
tender  Avas   made    of  the   amount    due    and   the    costs   of  distress 
previous  to  the  filing  of  the  plaint  it   shall  be  lawful  for  such  court 
to  direct  the  replevin  bond  to  be  delivered  up  to  the  party  complaining 
of  the  distress  and  also  to  give  judgment  for  the  plaintifl"  for  such 
damages  as  the  court  may  think  fit  and  if  necessary  to  ^direct  that 
such  damages  and  costs  shall  be  set  off  against  or  deducted  from  any 
rent   then   due  or  thereafter  to  accrue  due  and  to  make  an  order 
accordingly. 

77.  It  shall  be  lawful  for  every  such  district  court  and  small  Court    may    order 
debts  court  or  court  of  petty  sessions  on  the  hearing  of  any  such  action  fo^^soid!™'"^    °° 
of  replevin  to  order  that  the  goods  distrained  shall  be  returned  to  the  ijVie.  No.  lis.  16. 
party  who  distrained  the  same  and  in  every  such  case  where  the  goods      ""^ 
distrained  shall  be  actually  returned  to  the  party  who  distrained  the 

same  and  the  costs  of  the  proceedings  paid  no  further  proceedings 
shall  be  had  on  the  replevin  bond  and  all  such  goods  if  returned  or 
recovered  under  any  such  order  as  aforesaid  may  be  sold  for  the 
recovery  of  the  rent  due  and  expenses  at  the  expiration  of  four  days 
after  the  return  thereof. 

T/te  Writ  of  Ejectment  its  Form  and  Duration. 

78.  In  proceedim?  by  eiectment  a  writ  shall  be  issued  directed  i^jectmcnt  to  be 

•  °.     "^    ,  "^  1    ,  11  j.-ii     1    i      brought  hy  writ. 

to  the  persons  m  possession  by  name  and  to  all  persons  entitled  to  17  vic.  >'o.2i ».  119. 
defend  the  possession  of  the  property  claimed  which  property  shall  be  ^.^^''^g^^g  ^  73 
described  in  the  writ  with  reasonable  certainty.  a.^ee. 

79.  The 
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siYicioEiJs  No.  16.  79.  The  writ  shall  state  the  names  of  all  tlie  persons  in  whom 

Form  ancTdaratioii  ^^®  titt*i  is  alleged  to  be  and  command  the  persons  to  whom  it  is 

of  writ 
17  Vie. 


of  writ  of  ejectment,  directed  to  appear  within  sixteen  days  after   service  thereof  in  the 
2  Prin^^iG'g^  ^^'"^  Supreme  Court  to  defend  the  possession  of  the  property  sued  for  or 


15  &  "is  Vic.  c.  76  such  part  thereof  as  they  may  think  fit  and  it  shall  contain  a  notice 
'•  ^^^-  that  in  default  of  appearance  they  will  be  turned  out  of  possession  and 

the  writ  shall  l)ear  teste  of  the  day  on  which  it  is  issued  and  shall  be 
in  force  for  three  months  and  shall  be  in  the  form  contained  in  the 
schedule  number  seven  or  to  the  like  effect  and  the  name  and  abode 
of  the  attorney  issuing  the  same  or  if  no  attorney  the  name  and 
residence  of  the  party  shall  be  indorsed  thereon  in  like  manner  as 
in  the  Common  Law  Process  Aot  of  1837  enacted  with  reference  to 
the  indorsement  on  a  writ  of  summons  in  a  personal  action  and  the 
same  proceedings  may  be  had  to  ascertain  whether  the  writ  was 
issued  by  the  authority  of  the  attorney  whose  name  was  indorsed 
thereon  and  who  and  what  the  claimants  are  and  their  abode  and 
as  to  staying  the  proceedings  upon  writs  issued  without  authority 
as  in  the  case  of  writs  in  personal  actions. 

Service  of  the  Tfl-it. 

Service   of  writ  of  80.  The  Writ  shall  bc  servcd  ill  tlic  Same  manner  as  an  ejectment 

ejectment.  ]^<^s  herctoforc  bceu  served  or  in  such  manner  as  the  court  or  a  iudo'e 

17  Vie  Iso  21  s.  121.  .  .  -,  .  n 

2  Pring*i63o.  sliall  ordcr  and  m  case  of  vacant  possession  by  posting  a  copy  thereof 

^^iTO  ^^  ^^'^'  "'  ^^  ^n^t)n  the  door  of  the  dwelling-house  or  other  conspicuous  part  of  the 
property. 

Appearance  and  Defence. 
Appearance  of  persons  81.  The  pcrsous  iiaiiied  as  defendants  in  such  writ  or  either  of 

17  vie  No'2iT'i22  them  shall  be  alloAved  to  appear  within  the  time  appointed. 
2Pringi630.  82.  Any  other  person  not  named  in  such  writ  shall  by  leave  of 

io^&  16  Vie.  c.  76.  ^i^g  court  or  a  jndge  be  allowed  to  appear  and  defend  on  filing  an 
Appearance  of  persons  affidavit  showiug  that  hc  is  in  posscssion  of  the  land  either  by  himself 

l?V"rNo:21s.l23.01*lli«te^a^t- 

2  Priug  1630.  83.  Any  person  appearing  to  defend  as  landlord  in  respect  of 

b\4  ^^  ^^'^   '^  ''^  property  whereof  he  is  in  possession  only  by  his  tenant  shall  state  in  his 
Appearance  and       appearance  that  he  appears  as  landlord  and  such  person  shall  be  at 
defence  by  laQiiiord.  liberty  to  Set  up  auy  dcfeuce  which  a  landlord  appearing  in  an  action 
2  Pring  1630.  ^    "    of  cjectmeiit  has  heretofore  been  allowed  to  set  up  and  no  other. 
15  &  16  Vic.  c.  76  84    Auy  person  appearing  to  such  Avrit  shall  be  at  liberty  to 

Notice  to  defend  for  liuiit  liis  dcfcnce  to  a  part  only  of  the  property  mentioned  in  the  writ 
part  oni.v.  _  dcscribiiig  that  part  with  reasonable  certainty  in  a  notice  intituled  in 

2Vring^i63a  ^  ""  the  coui't  aud  cause  and  signed  by  the  party  ai)pearing  or  his  attorney 
15  k  16  Vic.  c.  76  such  iiotice  to  be  served  within  four  days  after  appearance  upon  the 
attorney  whose  name  is  indorsed  on  the  writ  if  any  and  if  none  then 
to  be  filed  in  the  prothonotary's  office  and  an  appearance  without 
such  notice  confining  the  defence  to  part  shall  be  deemed  an  appearance 
to  defend  for  the  whole. 

Confession. 
Defendant  may  85.  A  solc  dcfcudaut  or  all  ths  defendants  iu  ejectment  shall 

r7vTe!No.2fB."i55.1JG  ^^  liberty  to  confess  the  action  as  to  the  whole  or  part  of  the 
2  Pring  16.34.  property  by  giving  to  such  claimant  a  notice  headed  in  the  court  and 

8,^203.  ^''  ^'°'  '''  ^^  cause  and  signed  by  the  defendant  or  defendants  such  signature  to  be 

attested 


8.  174. 
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attested  by  his  or  their  attorney  and  thereupon  the  claimant  shall  he  31  victorie  xo.  ig. 
entitled  to  and  may  forthwith  sign  judgment  and  issue  execution  for 
the  recovery  of  possession  and  costs  in  the  form  contained  in  the  said 
schedule  number  eight  or  to  the  like  elTect. 

86.  In  case  one  of  several  defendants  in  ejectment  who  defends  Confession  by  one  of 
separatelv  for  a  portion  of  the  propertv  for  Avhich  the  other  defendants  T7™!-     '''•'■'^°''»"'» 

1  I'p       11111         1*  /•        'n        •  ii  i»  cloicnUiiig   separately 

do  not  deieud  shall  be  dcsu'ous  01  conlessmg  the  claimant  s  title  to  for  part. 

such  portion  he  may  give  a  like  notice  to  the  claimant  and  thereupon  IVrin^^im^  ^'  ^^''' 

the  claimant  shall  be  entitled  to  and  may  forthwith  sign  judgment  is  &  lo  vic.  c.  c7 

and  issue  execution  for  the  recovery  of  possession  of  such  portion  of'  "^*'' 

the  property  and  for  the  costs  occasioned  by  the  defence  relating  to 

the  same  and  the  action  may  proceed  as  to  the  residue. 

87.  In  case  one  of  several  defendants  in  ejectment  who  defends  Confession  by  onoof 
separately  in  respect  of  property  for  wliich  other  defendants  also  wilo'dcfend'for tamo 
defend  shall  be  desirous  of  confessing  tlie  claimant's  title  he  may  give  propciiy. 

a  like  notice  thereof  and  thereupon  the  claimant  shall  be  entitled  to  I'^pjlfni'iggj '' ^^'^^ 
and  may  sign  judgment  against  such  defendant  for  the  costs  occasioned  is&ie  Tic.  c.  76 
by  his  defence  and  may  proceed  in  the   action   against   the   other  °"  ^^°' 
defendants  to  judgment  and  execution. 

Objections  to  Proceedings. 

88.  Want  of  "  reasonable  certainty"  in  the  description  of  the  Want  of  certainty 
property  or  part  of  it  in  the  writ  or  notice  shall  not  nullily  them  but  i7''yJe''NrnT'i2G 
shall  only  be  ground  for  an  application  to  a  judge  for  better  particulars  1  Pring  itjso. 

of  the  land  claimed  or  defended  which  a  judge  shall  have  power  to 
give  ia  all  cases. 

Judgments  by  Default. 

89.  In  case  no  appearance  shall  be  entered  within  the  time  judgment  for  default 
appointed  or  if  an  appearance  be  entered  but  the  defence  be  limited  ^eiv,,"^'"'''™"™    °'" 
to  part  only  the  plaintiffs  shall  be  at  liberty  to  sign  a  judgment  that  i7Vic.No.  21 8.128. 
the  person  whose  title  is  asserted  in  the  Avrit  shall  recover  possession  Jj^^""!  ^^'^'   -g 
of  the  laud  or  of  the  part  thereof  to  which  the  del'ence  does  not  apply  s.  177. 

which  judgment  if  for  all  may  be  in  the  form  contained  in  the  said 
schedule  number  nine  or  to  the  like  effect  and  if  for  part  may  be 
in  the  form  contained  in  tbe  said  schedule  nmnber  ten  or  to  the  like 
effect. 

Issue  and  Special  Case. 

90.  In  case  an  appearance  shall  be  entered  an  issue  may  at  issue  how  made  up.; 
once  be  made  up  without  any  pleadings  by  the  claimants  or  their  a^pn'.'^g^ieao.  *'  ^^^' 
attorney  setting  forth  the  writ  and  stating  the  fact  of  the  appearance  is  it  ig  vic.  c.  7G 
with  its  date  and  the  notice  limiting  the  defence  if  any  of  each  of  the  '°'  ^'^' 
persons  appearing  so  that  it  may  appear  for  what  the  defence  is  made 

and  directing  the  sheriff  to  summon  a  iurv  and  such  issue  in  case 
defence  is  made  for  the  whole  may  be  in  the  form  contained  in  the 
said  schedule  number  eleven  or  to  the  like  effect  and  in  case  defence 
is  made  for  part  may  be  in  the  form  contained  in  the  said  schedule 
number  ten  or  to  the  like  effect. 

91.  Ey  consent  of  the  parties  and  by  leave  of  a  judge  a  special  Special  enso  may  be 
case  may  be  stated  according  to  the  practice  heretofore  used.  17  a  ic.  No.  21  s.  130. 

r//^    Vt'tlllP  2PringlG30. 

lue  II  nne.  13  &  ic  Vic.  c.  7G 

92.  The  court  or  a  judge  may  on  the  application  of  either  s.  179. 

party  order  that  the  trial  shall  take  place  in  anv  district  other  thani'""!™".^' ''«°'''i'='<^ 

•^        •'  A  *  i.1.    i     '^  '"'"^  place  m  any 

Q  that     district.      • 
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3ivicioEi^  iTo.iB.  tliat  in -nliieli  the  venue  is  laid  and  sucli  order  being  suggested  on 
17  Vic.  -nZ^i  e.  133.  ^^^  record  the  trial  may  be  had  accordingly. 

2  Pring  1631.  m?       m   •    7 

15    &  16  Vic.   c.  76  -L'^^   IriCU. 

«•  182.  93.  The  claimants  may  if  no  special  case  be  agreed  to  proceed 

17  v\c.yo!2i'a.  131.  ^^  ^^^^^  upon  the  issue  in  the  same  manner  as  in  other  actions  and 

2_Priug  1630.    ^      the  iiarticulars  of  the  claim  and  defence  if  any  or  copies  thereof  shall 

e.^'iso!''  ^"''  *^'  ^^    ^^  annexed  to  the  record  by  the  claimants  and  the  question  at  the 

trial  shall  except  in  the  cases  hereafter  mentioned  be  Tvhether  the 

statement  in  the  writ  of  the  title  of  the  claimants  is  true  or  false  and 

if  true  then  which  of  the  claimants  is  entitled  and  Avhether  to  the 

Avhole  or  part  and  if  to  part  then  to  which  part  of  the  property  in 

question   and  the  entry  of  the  verdict  may  be  made  in  the   form 

contained  in  the  said  schedule  number  twelve  or  to  the  like  effect  with 

such  modifications  as  may  be  necessary  to  meet  the  facts. 

Verdict   when   title  91.    lu  casc  tlic  title  of  the  claimant  shall  appear   to   have 

pFmrb^fove  trill.  "■  existed  as  alleged  in  the  writ  and  at  the  time  of  service  thereof  but 

17  Vic.  Xo.  21  s.  132.  it  shall  also  appear  to  have  expired  before  the  time  of  trial  the  claimant 

i5^&  16  v^^'c.  76     ^^^^1  notwithstanding  be  entitled  to  a  verdict  according  to  the  fact 

s.  181.  that  he  Avas  so  entitled  at  the  time  of  bringing  the  action  and  serving 

the  writ  and  to  a  judgment  for  his  cost  of  suit. 
Xon-appearauce  at  95.  If  the  defendant  appears  and  the  claimant  does  not  appear 

17  Vic  So  "1  s  134  "^  ^^®  ivial  the  claimant  shall  be  nonsuited  and  if  the  claimant  appears 
2  Priiig"i6'3i.  ^      '  and  the  defendant  does  not  appear  the  claimant  shall  be  entitled  to 
8^83^^  ^''^' "'  ""^    I'ecover  as  heretofore  without  any  proof  of  his  title. 
Special  verdict  and  ^^-  ^hc  jury  may  find  a  special  verdict  or  either  party  may 

bill  of  exception?.  _  teudcr  a  bill  of  exceptions   for   the   hearing   of  which  matters  the 
"pliug^i63i!  '■  ■'^^"  Si-qJi'eme  Court  shall  be  deemed  a  Court  of  Error. 
IVsi!*^  ^'''  '"■  ''^  Judgment  and  Execution. 

Judgment  npou  find-  97.  Upou  a  finding  for  the  claimant  judgment  may  be  signed 

17° Vic  Nol^Ts'  137  ^^^^  execution  issue  for  the  recovery  of  possession  of  the  property  or 

2_Pring  1631".  sucli  part  thereof  as  the  jury  shall  find  the  claimant  entitled  to  and 

e.°i85!''^""  '^'''^    ^'°i'  costs  within  such  time  as  the  court  or  judge  before  whom  the 

cause  is  tried  shall  order  and  if  no  such  order  be  made  then  on  the 

fifth  day  in  term  after  the  verdict  or  within  fourteen  days  after  such 

A'erdict  whichever  shall  first  happen. 

Judgment  upon  find-  98.  Upoii  a  finding  for  the  defendants  or  auy  of  them  judgment 

i7°v^i'c  Xo^iT'iss  ^'^^  ^^^  signed  and  execution  issue  for  costs  against  the  claimants 

2  Pring  1631.  iiauied  ill  thc  writ  Avithin  such  time  as  the  court  or  judge  before  whom 

s^^sa^*^  ^  "^  '^' '''"    ^^^^  cause  is  tried  shall  order  and  if  no  such  order  be  made  then  on 

the  fifth  day  in  term  after  the  verdict  or  Avithin  fourteen  days  after 

such  verdict  Avhichever  shall  first  hapiien. 

Execution  for  90.  Upou  auy  judgmcut  in  ejectment  for  recoA'ery  of  2:)ossession 

ImrcoIu'^'Tnay  *'be  ^^'^  ^^^^'^  there  may  be  either  one  writ  or  separate  writs  of  execution 

joint  or  separate.       for  thc  rccovcry  of  posscssiou  and  for  the  costs  at  the  election  of  the 

s.^3l:%Prin|l631.  ^•l^^i'^^^^^t. 

15  &  16  Vic.  c.  76  100.  The  effect  of  a  iudofment  in  an  action  of  eiectment  under 

%rr   '  ..  ,       ,     this  Act  shall  be  the  same  as  that  of  a  iuds'ment  in  the  action  of 

l-liect  of  judgment.         •       ,  .     i  .     „  Jo 

17  Vic. No.  21  s.  159.  ejectmeiit  heretoiore. 

^s'&'ieA'ic^  76  ^^^'  ^^  sliall  not  be  necessary  before  issuing  execution  upon 

t.  207.       '  any  judgment  under  the  authority  of  this  Act  to  enter  the  proceedings 

upon 
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upon  any  roll  but  an  incipitur  thereof  may  l)c  made  upon  paper  3i  Victobi*  no.  le. 
shortly  describing  the  nature  of  the  judgment  and  judgment  niay  5.^^^^,^"^^.^^^  _ 
thereupon  be  signed  and  costs  taxed  and  execution  issued  Pro\-idc'd  me™"  on  '^■\he''"ro1i 
nevertheless  that  the  proceedings  may  be  entered  ui)on  the  roll  when-  """""/"""y  for  pur- 

,,  ,  ^  r.         ,  1  ^  „         .  ,  ]>09e3  of  execution. 

ever  the  same  may  become  necessary  lor  the  purpose  of  evulence  or  17  vicNo.  218.  iss. 
of  an  appeal.  2  Pring  lesi. 

Tenants  Joint  or  in  Common  and  Coparceners. 

102.  In  case  of  such  an  action  being  brought  by  some  or  one  Defence  by  joint 
of  several  persons  entitled  as  ioiut  tenants  tenants  in  common  or  '<^'">"'^    teuants  in 

^  ,1  ••i.iii  1     •  common     or    copar- 

cojiarceners  any  other  joint  tenant  tenant  in  common  or  coparcener  cencrs. 

in  possession  may  at  the  time  of  appearance  or  within  four  days  after  oV^|l;'„^,fi3^,^  °'  ^^' 

give  notice  in  the  same  form  as  in  the  notice  of  a  limited  defence  15  &"i6  Vic.  c.  7g 

that  he  defends  as  such  and  admits  the  right  of  the  claimant  to  an  '•  ^**'*' 

undivided  share  of  the  property  (stating  what  share)  but  denies  any 

actual  ouster  of  him  from  the  property  and  may  within  the  same 

time  file  an  aflPidavit  stating  Avith  reasonable  certainty  that  he  is  such 

joint  tenant  tenant  in  common  or  coparcener  and  the  share  of  such 

l)roperty  to  which  he  is  entitled  and  that  he  has  not  ousted   the 

claimant  and  such  notice  shall  be  entered  in  the  issue  in  the  same 

manner  as  the  notice  limiting  the  defence  and  upon  the  trial  of  such 

an  issue  the  additional  question  of  Avhether  an  actual  ouster  has  taken 

place  shall  be  tried. 

103.  Ujion  the  trial  of  such  issue  as  last  aforesaid  if  it  shall  be  Trial  and  judgment 
found  that  the  defendant  is  joint  tenant  tenant  in  common  or  copar- i"i„ft;'™;'f,  ^f^^^^ 
cener  with  the  claimant  then  the  question  whether  an  actual  ouster  ■»  common  and  co- 
has  taken  place  shall  be  tried  and  unless  such  actual  ouster  shall  be  Jy^'vi^No.  21  s.  ui. 
proved  the  defendant  shall  be  entitled  to  judgment  and  costs  but  if  2  Pring^cai. 

it  shall   be  found  either  that  the  defendant  is  not  such  joint  tenant  ^^1%^'^  ^ ''■  "'  ^^' 
tenant  in  common  or  coparcener  or  that  an  actual  ouster  has  taken 
place    then    the   claimant   shall   be   entitled   to  judgment    for  the 
recovery  of  possession  and  costs. 

Death  of  Parties. 
101'.  The  death  of  a  claimant  or  defendant  shall  not  cause  the  Action  not  to  abate 
action  to  abate  but  it  may  be  continued  as  hereinafter  mentioned.         J'iv^'''"j;    „,    ,  ,„ 

^  1/   \  ic.  ^o.  21  3.  112. 

Death  of  Claimants.  ItkM^fk  e  -6 

105.  In  case  the  right  of  the  deceased  claimant  shall  svirvive  to  9. 1'jo. 
another  claimant  a  suggestion  may   be   made  of  the  death  which  Proceeding  upon 
suggestion  shall  not  be  traversable  but  shall  only  be  subject  to  be  set  Srtri.a'"  wiiero 
aside  if  untrue  and  the  action  may  proceed  at  the  suit  of  the  surviving  right  survives, 
claimant  and  if  such  a  suggestion  shall  be  made  before  the  trial  then  2^PH'ng^i632^  *'  ^^' 
the  claimant  shall  have  a  Acrdict  and  recover  such  judgment  as  afore-  is  &  ic  Vic.  c.  76 
said  upon  its  appearing  that  he  Avas  entitled  to  bring  tlic  action  either'''  ^^'' 
separately  or  jointly  AAith  the  deceased  claimant. 

100.  In  case  of  the  death  before  trial  of  one  of  several  claimants  Proceedings  upon 
whose  right  docs  not  survive  to  another  or  others  of  the  claimants  brforr'triai  where 
AA'here  the  legal  representative  of  the  deceased  claimant  shall  not '■'g''>.<'o<"9"o's"'""^'- 
become  a  party  to  the  suit  in  the  manner  hereinafter  mentioned  a  2  Pring  i632.  * 
suggestion  may  be  made  of  the  death  which  suggestion  shall  not  be  is  &  16  '^i^.  c.  7g 
traversable  but  shall  only  be  subject  to  be  set  aside  if  untrue  and  the  *' 
action  may  proceed  at  the  suit  of  the  surviving  claimant  for  such 
share  of  the  property  as  he  is  entitled  to  and  costs.  107.  In 
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31V1CTOE1.E  No.iG.  107.  In  case  of  a  verdict  for  two  or  more  claimants  if  one  of 

u  ion  cieatiTof  oue  of  ^^^^^^  claimauts  clic  before  execution  executed  tlic  other  claimant  may 

Beverai  claimants       whether  the  legal  right  to  the  property  shall  survive  or  not  suggest 

TciXcl  "'^'^'"'^'^   "  the  death  in  manner  aforesaid  and  proceed  to  judgment  and  execution 

17  Vic.  No.  31  s.  145,  for  I'ecovery  of  possession  of  the  entirety  of  the  property  and   the 

i5^&"!6^v!c.  c.  76  costs  but  nothing  herein  contained  shall  affect  the  right  of  the  legal 

s.  193.  representative  of  the  deceased  claimant  or  the  liability  of  the  surviving 

claimant  to  such  legal  rei)resentative  and  the  entry  and  possession  of 

such  survivinsf  claimant  under  such  execution  shall  be  considered  as 

an  entry  and  possession  on  behalf  of  such  legal  representative  m 

respect  of  the  share  of  the  property  to  which  he  shall  be  entitled  as 

such  representative  and  the  court  may  direct  possession  to  be  delivered 

accordingly. 

Proccediuga  in  case  108.  lu  casc  of  the  death  of  a  sole  claimant  or  before  trial  of 

of  fieatii  of  claimant  q-j^q  Qf  gcvcral  claimants  whose  right  does  not  survive  to  another  or 

survive.  °  othcrs  of  the  claimants  the  legal  representative  of  such  claimant  may 

2^B-iu  ^1632^  ^'  ^^^'  ^y  leave  of  the  court  or  a  judge  enter  a  suggestion  of  the  death  and 

15  &  16  Vic.  c.  76  that  he  is  such  legal  representative  and  the  action  shall  thereupon 

'•  ^^^-  proceed  and  if  such  suggestion  be  made  before  the  trial  the  truth  of 

the  suggestion  shall  be  tried  thereat  together  with  the  title  of  the 

deceased  claimant  and  such  judgment  shall  follow  upon  the  verdict  in 

favor  of  or  against  the  person  making  such  suggestion  as  hereinbefore 

provided  with  reference  to  a  judgment  for  or  against  such  claimant 

and  in  case  such  suggestion  in  the  case  of  a  sole  claimant  be  made 

after  trial  and  before  execution  executed  by  delivery  of  possession 

thereupon  and  such  suggestion  be  denied  by  the  defendant  within 

eight  days  after  notice  thereof  or  such  further  time  as  the  court  or  a 

judge  may  allow  then  such  suggestion  shall  be  tried  and  if  iipon  the 

trial  thereof  a  verdict  shall  pass  for  the  person  making  such  suggestion 

he  shall  be  entitled  to  such  judgment  as  aforesaid  for  the  recovery  of 

possession  and  for  the  costs  of  and  occasioned  by  such  suggestion  and 

in  case  of  a  verdict  for  the  defendant  such  defendant  shall  be  entitled 

to  such  judgment  as  aforesaid  for  costs. 

Death  of  Defen  clan  ts. 

Proceedings  upon  109.  lu  casc  of  tlic  death  beforc  or  after  judgment  of  one  of 

i\)?n\\rfeiKianu.'^'^'''^  scvcral  defendants  in  ejectment  who  defend  jointly  a  suggestion  may 

17  Vic.  No.  21  s.  147.  be  made  of  the  death  which  suggestion  shall  not  be  traversable  but 

i5^&"i6  Vk^'c.  76  s.  ^"^1  l^e  subject  to  bc  set  aside  if  untrue  and  the  action  may  proceed 

195.  against  the  surviving  defendant  to  judgment  and  execution. 

Upon  death  of  all  (lie  110.  In  casc  of  tlic  death  of  a  sole  defendant  or  of  all  the 

mentliTforc  hiaf'''"^''  defendants  in  ejectment  before  trial  a  suggestion  may  be  made  of  the 

17  Vic.  No.  21  s.  148.  death  which  suggestion  shall  not  bc  traversable  but  only  be  subject 

is^&le  ViT  c  76    ^^  ^-"^  ^^^  aside  if  untrue  and  the  claimants  shall  be  entitled  to  judgment 

B.  196,  for  recovery  of  possession  of  the  property  unless  some  other  person 

shall  appear  and  defend  within  the  time  to  be  aj)pointed  for  that 

purjiose  by  the  order  of  the  court  or  a  judge  to  be  made  upon  the 

application  of  the  claimants  and  it  shall  be  lawful  for  the  court  or  a 

judge  ujion  such  suggestion  being  made  and  upon  such  application  as 

aforesaid  to  order  that  the  claimants  shall  be  at  liberty  to  sign  judgment 

within  such  time  as  the  court  or  judge  may  think  fit  unless  the  j)erson 

then  in  possession  by  himself  or  his  tenant  or  the  legal  representative 

of 
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of  the  deceased  (Icfendaut  shall  within  such  time  appear  and  defend  3i  Vicioble  No. ic. 
the  action  and  such  order  may  be  served  in  the  same  manner  as  the  — 

Avrit  and  in  case  such  person  shall  appear  and  defend  the  same 
proceedings  may  he  taken  against  such  new  defendant  as  if  he  had 
originally  appeared  and  defended  the  action  and  if  no  appearance  be 
entered  and  defence  made  then  the  claimant  shall  be  at  liberty  to  sign 
judgment  pursuant  to  the  order. 

111.  In  case  of  the  death  of  a  sole  defendant  or  of  all  the  Upon  dcnth  of  nil 
defendants  in  ejectment  after  A'crdict  the  claimants  shall  nevertheless  fnent'aft«  verdiilr'' 
be  entitled  to  judgment  as  if  no  such  death  had  taken  place  and  to  17  vic.  Xo.  218. 149. 
proceed  by  execution  for  recovery  of  possession  Avithout  sugopestion  or  ?/r'1^  l-?^'    „o 

•  '  1   i  1    i>        ii  i'   ii  J.      •       Ti  15  i  16  Vic.  c   70  8. 

revivor  and  to  proceetl  tor  the  recovery  oi  the  costs  m  like  manner  as  i97. 
upon  any  other  judgment  for  money  against  the  legal  representatives 
of  the  deceased  defendant  or  defendants. 

112.  lu  case  of  the  death  before  trial  of  one  of  several  defendants  Upon   death  beforo 
in  ejectment  who  defends  separately  for  a  portion  of  the  properly  for '""J^°'^,^^|^.^^■°'^j}' ^ 
which  the  other  defendant  or  defendants  do  not  defend  the  same  separately  for  pad. 
proceedings  may  be  taken  as  to  such  portion  as  in  the  case  of  the  death  2 Vrln' ■'^ig33^*  *'  ^^'^' 
of  a  sole  defendant  or  the  claimants  may  proceed  against  the  surviving  is  &  ic  yic.  k  76  s. 
defendants  in  respect  of  the  portion  of  the  property  for  which  they  ^^^' 

defend. 

113.  In  case  of  the  death  before  trial  of  one  of  several  defendants  Upon  death  of  defen- 
in  ejectment  who  defends  separately  in  respect  of  property  for  which  ^epaiatd '^"fo"^ 
surviving  defendants  also  defend  it  shall  be  lawful  for  the  court  or  a  peny  in  respect  of 
judge  at  any  time  before  the  trial  to  allow  the  person  at  the  time  of  JTIju''""'*" '*'*'"''=• 
the  death  in  possession  of  the  property  or  the  legal  representative  of  n  vjc.  No.  21  s.;i5i. 
the  deceased  defendant  to  appear  and  defend  on  such  terms  as  may  1-^^"^!  yfp^"^  yg^ 
appear  reasonable  and  just  upon  the  application  of  such  person  or  loo. 
representatiA  e  and  if  no  such  application  be  made  or  leave  granted  the 

claimant  suggesting  the  death  in  manner  aforesaid  may  iiroceed 
against  the  surviving  defendant  or  defendants  to  judgment  and 
execution. 

Discontinnance. 

114.  The  claimant  in  ejectment  shall  be  at  liberty  at  any  time  Claimant  may  diseon- 
to  discontinue  the  action  as  to  one  or  more  of  the  defendants  bv  V^v- ''x"°of '  1-0 

.     .  1         1    p        1  1   •  .111  t'    17  \  ic.  ^o.  21 8.  lo2. 

giving  to  the  defendant  or  his  attorney  a  notice  headed  in  the  court  2  Pring  leaa. 
and  cause  and  signed  by  the  claimant  or  his  attorney  stating  that  he  2^^  ^'^  ^  "^'  '■  '''^  '■ 
discontinues  such  action  and  thereupon  the  defendant  to  whom  such 
notice  is  given  shall  be  entitled  to  and  may  forthwith  sign  judgment 
for  costs  in  the  form  contained  in  the  said  schedule  number  thirteen 
or  to  the  like  effect. 

115.  In  case  one   of   several  claimants  shall   be   desirous   to  Diseontiimauco  of 
discontinue  he  may  apply  to  the  court  or  a  j^i^dge  to  have  his  name  "^^"p"!^,^'}^;,^""®,*''^ 
struck  out  of  the  proceedings  and  an  order  maybe  made  thereupon  17  vic.  No.  21 8.153. 
upon  such  terms  as  to  the  court  or  judge  may  seem  fit  and  the  action  ^-^^'"i^g  ^^^'^  ^q^^ 
shall  thereupon  proceed  at  the  suit  of  the  other  claimants.  201. 

Default  in  Trying. 

116.  If  after  appearance  entered  the  claimant  witliout  going  Judgment  for  not 
to  trial  shall  suffer  the  time  allowed  for  going  to  trial  l)y  tlie  practice  Xr'S.  '°  '""^ 
of  the  court  in  ordinary  cases  after  issue  joined  to  elapse  the  defendant  i7:vic.  No.  21s.  154. 
in  ejectment  may  give  twenty  days'  notice  to  the  claimant  to  proceed  ^s'^  ^"fe  ^c_  5, 75  g. 

to  a2- 
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31  VicTOEia;  Jfo.  16.  to  trial  at  the  sittings  or  assizes  next  after  the  expiration  of  the  notice 
and  if  the  claimant  afterwards  neglects  to  give  notice  of  trial  for  such 
sittings  or  assizes  or  to  proceed  to  trial  in  pursuance  of  the  said  notice 
given  by  the  defendant  and  the  time  for  going  to  trial  shall  not  be 
extended  by  the  court  or  a  judge  the  defendant  may  sign  judgment 
in  the  form  contained  in  the  said  schedule  number  fourteen  and 
recover  the  costs  of  defence. 

Second  Ejectment. 
Claimant  in  second  117.  If  any  persou  shall  bring  an  action  of  ejectment  after  a 

ejectment   for  same  p^.^Q^.  actiou  of  ejectmeiit  for  the  same  premises  has  been  or  shall 

premises  agamst  same  ^J-  ,  niii  i/i  i  i 

defendant  may  be  havc  00611  unsuccessiully  brought  by  such  person  or  by  any  person 
curi^fT^for*cosfr^  ^^'  through  or  under  whom  he  claims  against  the  same  defendant 
20  Vic.  No.  si's.  57.  or  against  any  person  through  or  under  whom  he  defends  the 
2Pringi6oi.  court   Or  a  judge  may  if  they  or  he  think   fit  on  the  application 

of  the  defendant  at  any  time  after  such  defendant  has  appeared  to 
the  -writ  order  that  the  plaintiff  shall  give  to  the  defendant  security 
for  the  payment  of  the  defendant's  costs  and  that  all  further  pro- 
ceedings in  the  cause  shall  be  stayed  until  such  security  be  given 
whether  the  prior  action  has  been  or  shall  have  been  disposed  of  by 
discontinuance  or  by  nonsuit  or  by  judgment  for  the  defendant. 

belief  against  Forfeitures. 

Belief  against  118.  In  case  of  auv  eiectment  for  a  forfeiture  brought  for 

p^aymenTof  renT'      non-pajTucut  of  rent  thc  court  or  a  judge  shall  have  power  upon  a 

26  Vic.  No._7.  s.  1.  rule  or  summons  to  give  relief  in  a  summary  manner  but  subject  to 

23&2'i  Tic.  c!i26  8.1.  appeal  as  hereinafter  mentioned  up  to  and  within  the  lil^e  time  after 

execution  executed  and  subject  to  the  same  terms  and  conditions  in 

all  respects  as  to  payment  of  rent  costs  and  otherwise  as  in  a  court  of 

equity  and  if  the  lessee  his  executors  administrators  or  assigns  shall 

upon  such  proceeding  be  relieved  he  and  they  shall  hold  the  demised 

lands  according  to  the  lease  thereof  made  without  any  new  lease. 

RcUef  against  forfei-  119.  lu  the  casc  of  any  ejectment  for  a  forfeiture  for  breach 

ture^for  noii-msiirm|.  q^  covcnaiit  or  coiiditioii  to  iusurc  against  loss  or  damage  by  fire  the 

2Pringi655.  coui't  or  a  judge  shall  have  power  upon  a  rule  or  summons  to  give 

23&24Vic.e.i26s.  2.  pgjj^g£  -j^   ^  Summary  manner  but  subject  to  appeal  as   hereinafter 

22  &  23  Tic  c  35     mentioned  in  all  cases  in  which  such  relief  may  now  be  obtained  in 

a  court  of  equity  under  the  provisions  of  "  The  Equity  Act  of  1867  " 

and  upon  such  terms  as  would  be  imposed  in  such  court. 

Minnte  of  relief  120.  Where  such  relief  shall  be  granted  the  court  or  a  judge 

i^  Vic.'  No.  7  8.  3.  shall  direct  a  minute  thereof  to  be  made  by  indorsement  on  the  lease 

2  Prmg  1655.  or  otlierwisc. 

23&2iVio.c.i26s.3.  -j^2i.  Ally  Order  made  by  a  iudcje  upon  an  application  for  relief 

AppCfll    to    tll6     court  1  ,,  V  O  cz>  1.  1.x. 

from  order  of  judge,  uudcr  the  provisious  of  tliis  Act  sliall  be  subject  to  an  appeal  to  the 
Tvlm  1^55  ^  ^'  ^'  ^°^^^"t  ^^^  ^^y  ^^  discharged  varied  or  set  aside  by  the  court  upon 
23&24.Vic.c.i26s.  4.  such  tcrms  as  thc  coiii't  shall  think  fit  on  application  made  thereto 

by  any  party  dissatisfied  wdtli  such  order. 
Notice  of  appeal.  122.  No  appeal  shall  be  allowed  unless  notice  thereof  shall  be 

2  Pring  1655.^  '  givcii  in  Writing  to  the  opposite  party  or  his  attorney  and  to  the 
23&24Vic.  c.  126s. 7.  jirotliouotary  of  the  Supreme  Court  witliin  four  days  after  the  decision 

complained  of  or  such  further  time  as  may  be  allowed  by  the  court  or 

a  judge. 

123.  Notice 
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123.  Notice  of  appeal  shall  be  a  stay  of  execution  jirovidod  siVicroBii  xo.ic. 
bail  to  pay  the  sum  (lemaiided  and  costs  l)e  given  in  like  manner  and  J^^^^ 

to  the   same  amount  as  bail  in  error  within  eight  days  after   the  scvic.  N0.7  s.  g. 
decision  complained  of  or  before  execution  delivered  to  the  sherifT.        23^&"li^Tnc.'  c.  12c 

Zeasrs. 

124.  Where   any  license  to    do  any   act  Avhich  -without  such  Eostriction  on  effect 
license  woidd  create  a  forfeiture  or  give  a  right  to  re-enter  under  a  Sf.'rTt '""''"'■  , 

.  .  11.  1  22  &  23  Vie.  c.  3o8. 1. 

condition  or  jiower  reserved  m  any  lease  heretoiore  granted  or  to  be 
hereafter  granted  shall  at  any  time  after  the  commencement  of  this  Act 
be  given  to  any  lessee  or  his  assigns  every  such  license  shall  unless 
otherwise  expressed  extend  only  to  the  permission  actually  given  or 
to  any  specific  breach  of  any  proviso  or  covenant  made  or  to  be  made 
or  to  the  actual  assigmnent  under  lease  or  other  matter  thereby 
specitically  authorised  to  be  done  but  not  so  as  to  prevent  any 
proceeding  for  any  subsequent  breach  (unless  otherwise  specified  in 
such  license)  and  all  rights  under  covenants  and  poAvers  of  forfeiture 
and  re-entry  in  the  lease  contained  shall  remain  in  full  force  and  virtue 
and  shall  be  avaQable  as  against  any  subsequent  breach  of  covenant 
or  condition  assignment  underlease  or  other  matter  not  specifically 
authorised  or  made  disjnmishablc  by  such  license  in  the  same  manner 
as  if  no  such  license  had  been  given  and  the  condition  or  right  of 
re-entry  shall  be  and  remain  in  all  respects  as  if  such  license  had  not 
been  given  except  in  respect  of  the  particular  matter  authorised  to  be 
done. 

125.  When  in  any  lease  heretofore  granted  or  to  be  hereafter  Eestrictea  operation 
gi-anted   there   is   or   shall   be  a   power   or   condition  of  re-entry  on  224*^3  v/c^ 0359.2. 
assigning  or  underletting  or  doing  any  other  specified  act  Avithout 

license  and  a  license  at  any  time  after  the  commencement  of  this  Act 
shall  be  given  to  one  of  several  lessees  or  co-OAvners  to  assign  or 
underlet  his  share  or  interest  or  to  do  any  other  act  prohibited  to  be 
done  without  license  or  shall  be  given  to  any  lessee  or  OAAner  or  any 
one  of  scA'cral  lessees  or  oAvners  to  assign  or  underlet  part  only  of  the 
property  or  to  do  any  other  such  act  as  aforesaid  in  respect  of  part 
only  of  such  property  such  licence  shall  not  operate  to  destroy  or 
extinguish  the  right  of  re-entry  in  case  of  any  breach  of  the  coA'cnant 
or  condition  by  the  co-lessee  or  co-lessees  or  OAvner  or  OAvners  of  the 
other  shares  or  interests  in  the  pro^ierty  or  by  the  lessee  or  OAA^ner  of 
the  rest  of  the  property  (as  the  case  may  be)  over  or  in  respect  of  such 
shares  or  interests  or  remaining  proj^erty  but  such  right  of  re-entry 
shall  remain  in  full  force  over  or  in  respect  of  the  shares  or  interests 
or  property  not  the  subject  of  such  license. 

12G.  Where  the  reversion  upon  a  lease  is  scA'ered  and  the  rent  Apportionment  of 
or  other  reservation  is  legally  apportioned  the  assignee  of  each  part  ln"fj^i°in  clles!'"'^ 
of  the  rcA'ersion   shall   in   respect  of  the  apportioned  rent  or  other  22&23Vic.  c.sss.s. 
resex'vation  allotted  or  belonoin2:  to  him  have  and  be  entitled  to  the 
benefit  of  all  conditions  or  powers  of  i-e-entry  for  non-payment  of  the 
original  rent  or  other  reservation  in  like  manner  as  if  sucli  conditions 
or  poAvers  had  been  reserA'ed  to  him  as  incident  to  his  pai't  of  the 
reversion  in  respect  of  the  apportioned  rent  or  other  reservation  allotted 


or  belonging  to  him. 


127.  Wliere 
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31VICT0EI.E  No.iG.  127.  Where  any  actual  "vvaiver  of  the  benefit  of  any  covenant  or 

Eestricti^n  effect    couclition  in  any  lease  on  the  part  of  any  lessor  or  his  heirs  executors 

of  waiver.  acluiiuistrators  or  assigns  shall  be  proved  to  have  taken  jilace  after  the 

^^'^^^'^"^■^•^^'■^' commencement     of    this     Act     in     any     one     particular     instance 

such  actual  waiver  shall  not  be  assiuned  or  deemed  to  extend  to  any 

instance  or  any  breach  of  covenant  or  condition  other  than  that  to 

wliich  such  waiver  shall  specially  relate  nor  be  a  general  vraiver  of  the 

benefit  of  any  such  covenant  or  condition  unless  an  intention  to  that 

eff'ect  shall  appear. 

Attornment  of  128.  All  and  cvcry  attornment  to  a  stranger  of  any  tenant  of 

iTgco  ii"c  19  s  11  ^^^  ^^^'■^  within  Queensland  shall  be  absolutely  null  and  void  to  all 

"'    '  intents  and  purjooses  whatsoever  and  the  possession  of  his  landlord  or 

lessor  shall  not  be  deemed  or  construed  to  l3e  anywise  changed  altered 

or  affected  by  any  such  attornment     Provided  always  that  nothing  in 

this  section  contained  shall  extend  to  A^acate  or  affect  any  attornment 

made  pursuant  to  and  in  consequence  of  some  judgment  at  law   or 

decree  or  order  of  a  court  of  equity  or  made  with  the  privity  and 

consent  of  the  landlord  or  lessor  or  to  any  mortgagee  after  the  mortgage 

has  become  forfeited. 

Dnti/  of  Tenant. 
Tenants  to  give  no-  129.  Evci'y  tenant  to  whom  any  writ  in  ejectment  shall  be 

tice  of  ejectment  to  delivered  or  to  whose  knowledge  it  shall  come  shall  forthwith  give 
iTvic.  No.  21  s.  160.  notice  thereof  to  his  landlord  or  his  bailiff  or  receiver  under  penalty 
2  P""gJ;634.  of  forfeiting  the  value  of  three  years  improved  or  rack-rent  of  the 

B.  209.  premises  demised  or  holden  in  the  possession  of  such  tenant  to  the 

person  of  whom  he  holds  to  be  recovered  by  action  in  the  Supreme 
Court. 

"  Ejectment  for  Non-Payment  of  Rent. 
Proceedings  in  eject-  130.  Ill  all  cases  bctAvcen  landlord  and  tenant  as  often  as  it 

ment  by  landlord  for  gjiall  liapi)en  that  ouc  half-year's  rent  shall  be  in  arrear  and  the 

non-payment  of  rent.  .         _,  il  <'  .  -,      ,-,         .1,11 

17  Vic.  No.  21  s.  161.  landlord  or  lessor  to  whom  the  same  is  due  hath  right  by  law  to 
is^&ll  vfc^c  76  i'6-enter  for  the  non-payment  thereof  such  landlord  or  lessor  may 
s.  210.  '        without  any  formal  demand  or  re-entry  serve  a  writ  in  ejectment  for 

the  recovery  of  the  demised  premises  or  in  case  the  same  cannot  be 
legally  served  or  no  tenant  be  in  actual  possession  of  the  premises 
then  such  landlord  or  lessor  may  affix  a  copy  thereof  upon  the  door 
of  any  demised  messuage  or  in  case  such  action  in  ejectment  shall  not 
be  for  the  recovery  of  any  messuage  then  upon  some  notorious  place 
of  the  lands  tenements  or  hereditaments  comprised  in  such  writ  in 
ejectment  and  such  aifixing  shall  be  deemed  legal  service  thereof 
which  service  or  affixing  such  writ  in  ejectment  shall  stand  in  the 
place  and  stead  of  a  demand  and  re-entry  and  in  case  of  judgment 
against  the  defendant  for  non-appearance  if  it  shall  be  made  apjiear 
to  the  court  where  the  said  action  is  depending  by  affidavit  or  be 
proved  upon  the  trial  in  case  the  defendant  appears  that  half  a  year's 
rent  was  due  before  the  said  writ  was  served  and  that  no  sufficient 
distress  was  to  be  found  on  the  demised  premises  countervailing  the 
arrears  then  due  and  that  the  lessor  had  power  to  re-enter  then  and 
in  every  such  case  the  lessor  shall  recover  judgment  and  execution 
in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally  demanded 
and  a  re-entry  made  and  in  case  the  lessee  or  his  assignee  or  other 

person 
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person  claiming  or  deriving  nndor  the  said  lease  shall  permit  and  3i  vicToni.i:_No.i6. 

suffer  judgment  to  he  had  and  recovered  on  such  trial  in  ejectment 

and  execution  to  he  executed  thereon  Avithout  ])aying  the  rent  and 

arrears  together  with  full  costs  and  without  proceeding  for  relief  in 

equity  within  six  months  after  svich  execution  executed  then  and  in 

such  case  the  said  lessee  his  assignee  and  all  other  persons  claiming 

and  deriving  under  the  said  lease  shall  he  l)arred  and  foreclosed  from 

all  relief  or  remedy  in  law  or  equity  and  tlie  said  landlord  or  lessor 

shall  from  thenceforth  hold  the   said  demised   ])remises  discharged 

from  such  lease  and  if  on  such  ejectment  a  verdict  shall  pass  for  the 

defendant  or  the  claimant  shall  he  nonsuited  therein  then  in  every 

such  case  such  defendant  shall  have  and  recover  his   costs  provided 

that  nothing  herein  contained  shall  extend  to  har  the  right  of  any 

mortgagee  of  such  lease  or  any  part  thereof  Avho  shall  not  he  in 

possession  so  as  such  mortgagee  shall  and  do  Avithin  six  months  after 

such  judgment  ohtained  and  execution  executed  pay  all  rent  in  arrear 

and  all  costs  and  damages  sustained  hy  such  lessor  or  person  entitled 

to  the   remainder   or   rcA'crsion   as   aforesaid   and    perform   all   the 

coA'cnants  and  agreements  which  on  the  part  and  hehalf  of  the  first 

lessee  are  and  ought  to  he  performed. 

131.  In   case   the   said   lessee   his   assignee   or   other   person  Lessee  proceeding  in 
claiming  auA'  right  title  or  interest  in  laAV  or  equity  of  in  or  to  the  !'i."''y  "»'  ♦«  i'»ye 

.  ,  ,       ~       ^'    -,,  ^  .   ,  .         ,  .  „  .,  1  !•/••  •        injunction    or     relief 

said  lease  shall  Avithm  the  time  aforesaid  proceed  for  relief  in  equity  without  pnymcnt  of 

such  person  shall  not  haA'e  or  continue  any  injunction  against  the  jl"|j"'"^.^J'*lj  ^  jg, 

proceedings  at  law  on  such  ejectment  unless  he  shall  within  forty  days  2  Pring  i635. 

next  after  a  full  and  perfect  ansAver  shall  he  made  hy  the  claimant  iHg^jju^^  ^'^  "'^'^ 

such  ejectment  hring  into  court  and  lodge  Avith  the  master  in  equity 

such  sum  and  sums  of  money  as  the  lessor  or  landlord  shall  in  his 

ansAver   swear  to   be   due   and  in   arrear    over   and   above  all  just 

allowances  and  also  the  costs  taxed  in  the  said  suit  there  to  remain 

till  the  hearing  of  the  cause  or  to  be  paid  out  to  the  lessor  or  landlord 

on  good  security  subject  to  the  decree  of  the  court  and  in  case  such 

proceedings   for   relief    in   equity  shall   be    taken  Avithin   the   time 

aforesaid  and  after  execution  is  executed  the  lessor  or  landlord  shall 

be  accountable  only  for  so  much  and  no  more  as  he  shall  really  and 

bond  fide  Avithout  fraud  deceit  or  Avilful  neglect  make  of  the  demised 

premises  from  the  time  of  his  entering  into  the  actual  possession 

thereof  and  if  what  shall  be  so  made  by  the  lessor  or  landlord  happen 

to  be  less  than  the  rent  reserved  on  the  said  lease  then  the  said  lessee 

or  his  assignee  before  he  shall  be  restored  to  his  possession  shall  pay 

such  lessor  or  landlord  what  the  money  so  by  him  made  fell  short  of 

the  reserved  rent  for  the  time  such  lessor  or  landlord  held  the  said 

lands. 

132.  If  the  tenant  or  his  assignee  shall  at  any  time  before  the  Tenant  povingaii  rent 
trial  in  such  ejectment  pay  or  tender  to  the  lessor  or  landlord  bis  j]^'^^',^'^"^'^*^  1"'°'^*^'''^" 
executors  or  administrators  or  his  or  their  attorney  in  that  cause  or  i7  vic.  No.  21  s. 
pay  into  the  court  all  the  rent  and  arrears  together  Avith  the  costs  \l\  f6^'|".^c^*'76' 
then  and  in  such  case  all  further  proceedings  on  the  said  ejectment  e.  22. 

shall   cease    and   be  discontinued  and  if   such  lessee   his    executors 
administrators  or  assigns  shall  upon  such  proceedings  as  aforesaid  be 

relieved 
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31  T1CTOE1.E  Xo.  16.  relieved  in  equity  lie  and  they  shall  have  hold  and  enjoy  the  demised 
lands  according  to  the  lease  thereof  made  without  any  new  lease. 

Tenant  holding  ocer. 
Ejectment  bv  land-  133.  Where  the  term  or  interest  of  any  tenant  now  or  here- 

w  against  tenant  ^fter   holding   uiider    a   lease   or    ao^reement   in   writing   any  lands 

holdmg     over     after  j.iTi  j.      i?  I  i  _p;. 

expiration  of  term  or  tenements  or  hereditaments  lor  any  term  or  number  ol  years  certain 

determination  of       q^.  fi^.om  vear  to  year  shall  have  expired  or  been  determined  either  by 

^eiiancy    y  no  ice     ^^^  landlord  or  tenant  by  regular  notice  to   quit  and  such  tenant  or 

i64^'2P^^n   im5^'  ^'-^y  ^^®  holding  or  claiming  by  or  under  him  shall  refuse  to  deliver 

15  &  16  Vic.  c.  76    up  posscssiou  accordingly  after  lawful  demand  in  writing  made  and 

^-  -'^-  signed  by  the  landlord  or  his  agent  and  served  personally  upon  or  left 

at  the  dwelling-house  or  usual  place  of  abode  of  such  tenant  or  person 

and  the  landlord  shall  thereupon  proceed  by  action  of  ejectment  for 

Euie  or  summons  for  the  rccoveiy  of  posscssiou  it  sliall  be  lawful  for  him  at  the  foot  of 

t  e  tenant  to  give  *  •  ^he  wi'it  in  ejectmcut  to  address  a  notice  to  such  tenant  or  person 

requiring  him  to  find  such  bail  if  ordered  by  the  court  or  a  judge  and 

for  such  purposes  as    are  hereinafter  next  sjiecified   and   upon   the 

appearance  of  the  party  on  an  affidavit  of  service  of  the   writ  and 

notice  it  shall  be  lawful  for  the    landlord  producing   the    lease    or 

agreement  or  some  counterpart  or  duplicate  thereof  and  proving  the 

execution  of  the  same  by  affidavit  and  upon  affidavit  that  the  premises 

have  been  actually  enjoyed  under  such  lease  or  agreement  and  that 

the    interest    of .  the     tenant    has  expired    or   been    determined   by 

regular  notice  to  quit  as  the  case  may  be  and  that  possession  has  been 

lawfully  demanded  in  manner  aforesaid  to  move  the  court  or  apply 

by  summons  to  a  judge  at  chambers  for  a  rule  or  summons  for  such 

tenant  or  person  to  show  cause  within  a  time  to  be  fixed  by  the  court 

or  judge  on  a  consideration  of  the  situation  of  the  premises  why  stxch 

tenant  or  person  should  not  enter  into  a  recognizance  by  himself  and 

two  sufficient  sureties  in  a  reasonable   sum  conditioned  to  jDay  the 

On  rule  or  summonB  costs  aiid  damages  wliich  shall  be  recovered  by  the  claimant  in  the 

Bhaiino't  conform      actioii  and  it  shall  be  lawful  for  the  court  or  judge  upon  cause  shown 

judgment  to  be  for  or  upou  affidavit  of  the  service  of  the  rule  or  summons  in  case  no 

cause  shall  be  shown  to  make  the  same  absolute  in  the  whole  or  in 

part  and  to  order  such  tenant  or  person  within  a  time  to  be  fixed 

upon  a  consideration  of  all  the  circumstances  to  find  such  bail  with 

such  conditions  and  in  such  manner  as  shall  be  sjiecified  in  the  said 

rule  or  summons  or  such  part  of  the  same  so  made  absolute  and  in 

case  the  party  shall  neglect  or  refuse  so  to  do  and  shall  lay  no  ground 

to  induce  the  coui't  or  judge  to  enlarge  the  time  for  obeying  the  same 

then  the  lessor  or  landlord  filing  an  affidavit  that  such  rule  or  order 

has  been  made  and  served  and  not  complied  with  shall  be  at  liberty 

to  sign  judgment  for  recovery  of  possession  and  costs  of  suit  in  the 

form  contained  in  the  schedule  to  this  Act  annexed  marked  number 

fifteen  or  to  the  like  effect. 

JLancUonl  against  Tenant. 
On  trial  of  any  eject-  134.  Wlicrever  it  sliall  appear  on  the  trial  of  any  ejectment  at 

jofdand'^trn'^ant  juries  tliG  suit  of  a  landlord  agaiust  a  tenant  that  such  tenant  or  his  attorney 
to  give  damages  for  hath  bscn  servcd  with  due  notice  of  trial  the  jndge  before  whom  such 

cause 
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cause  shall  come  on  to  be  tried  shall  whether  the  defoudant  shall  31  Tictorix  xo.  ig. 
appear  upon  such  trial  or  not  permit  the  claimant  on  the  trial  after  ~~  , 

'■'■nnS-'T,,  •  £..1  11  p  .        .  mesne  profits  down  to 

proot  oi  his  right  to  recover  possession  01  tlic  Avliole  or  ot  any  part  of  tUo  verdict  or  to  a 

the  premises  mentioned  in  the  writ  in  ejectment  to  go  into  evidence  pY.P'^^i''''i '^"'^i"- 

of  the  mesne  profits  thereof  which  shall  or  might  have  accrued  from  2  Pring  leae. 

the  day  of  tlie  expiration  or  determination  of  the  tenant's  interest  in  g^f /^  ^'''''  '^'  "^ 

the  same  down  to  the  time  of  the  verdict  given  in  the  cause  or  to 

some  preceding  day  to  be  specially  mentioned  therein  and  the  jury  on 

the  trial  finding  for  the  claimant  shall  in  such  case  give  their  verdict 

ui^on  the  whole  matter  both  as  to  the  recovery  of  the  whole  or  any 

part  of  the  premises  and  also  as  to  the  amount  of  the  damages  to  be 

paid  for  such  mesne  profits  and  in  such  case  the  landlord  shall  have 

judgment  Avithin  the  time  hereinbefore  provided  not  only  for  the 

recovery  of  possession  and  costs  but  also  for  the  mesne  profits  found 

by  the  jury  Provided  always  that  nothing  hereinbefore  contained  shall 

be  construed  to  bar  any  such  landlord  from  bringing  any  action  for 

the  mesne  profits  which  shall  accrue  from  the  verdict  or  the  day  so 

sjiecified  therein  down  to  the  day  of  the  delivery  of  possession  of  flic 

premises  recovered  in  the  ejectment. 

135.  In  all  cases  in  which  such  security  shall  have  been  given  on  trials  after  bau 
as  aforesaid  if  upon  the  trial  a  verdict  shall  pass  for  the  claimant '"°""<ij'"'sesha!i  not 
vmless  it  shall  appear  to  the  judge  before  whom  the  same  shall  have  Leept  by  consent  0" 
been  had  that  the  findinsr  of  the  iury  was  contrary  to  the  evidence  or  °°  tenant's  finding 
that  the  damages  given  were  excessive  siich  judge  shall  not  except  by  lyvic.'No.  21 3.  lec. 
consent  make  anv  order  to  stay  iudgment  or  execution  except  on  ?/.""?  i^^*^-    „„ 

*  *'    tj        o  -^  15  &  IG  Vic   c  76 

condition  that  within  four  days  from  the  day  of  the  trial  the  defendant  s.  215. 
shall  actually  find  security  by  the  recognizance  of  himself  and  two 
sufficient  sureties  in  such  reasonable  sum  as  the  judge  shall  direct 
conditioned  not  to  commit  any  waste  or  act  in  the  nature  of  waste  or 
other  wilful  damage  and  not  to  sell  or  carry  off  any  standing  crops 
hay  straw  or  manure  produced  or  made  (if  any)  upon  the  premises 
and  which  may  hapjien  to  be  thereupon  from  the  day  on  which  tlie 
verdict  shall  have  been  given  to  the  day  on  which  execution  shall 
finally  be  made  upon  the  judgment  or  the  same  be  set  aside  as  the 
case  may  be. 

136.  All  recognizances  and  securities  entered  into  as  last  Recognizances  to  b« 
aforesaid  shall  be  taken  respectively  in  such  manner  and  by  and  before  ^nhmcei  °"o7  ""ball 
such  persons  as  the  judges  shall  direct  and  shall  be  filed  with  the  Actions  on  them 
prothonotary  for  which  respectively  the  sum  of  two  shillings  and  17  vL'no.  21 ».  i67. 
sixpence  and  no  more  shall  be  paid  but  no  action  or  other  proceedinsr  2  rrinp  1637. 

1     n  1  1  I  •  -i.         ft.       i.1       15  &  16  Vic.  c.  76 

shall  be  commenced  upon  any  such  recognizance  or  security  alter  the  j.  joe. 
expiration  of  six  months  from  the  time  Avhen  possession  of  the  premises 
or  any  part  thereof  shall  actually  have  been  delivered  to  the  landlord. 

137.  Nothing  herein  contained  shall  be  construed  to  prejudice  Saving  of  former 
or  affect  any  other  right  of  action  or  remedy  which  landlords  may  i7"\-it"ilro  21  s  168 
possess  in  any  of  the  cases  hereinbefore  provided  for  otherwise  than  2  Pring  1637. 
hereinbefore  expressly  enacted.  8.21^'  ^  "^'  '^'  ""^ 

Mortgayov  and  Mortgagee. 

138.  Where  an  action  of  ejectment  shall  be  brought  by  any  in  ejectment  by  morf. 
mortgagee  his  iieirs  executors  administrators  or  assignees  for  the  ^^^j\''g™^^'^*?°^;' 
recovery   of  the  possession  of  any  mortgaged  lands  tenements  or  pal  interest  and  costs 

hereditaments 
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31  VicTOEiJ!  No.  16.  hereditaments  and  no  suit  sliall  be  then  depending  in  equity  fov  or 
in  coui-rThaii  be  touching  the  foreclosiug  or  redeeming  of  such  mortgaged  lands 
deemed  a  full  satis-  tenements  or  hereditaments  if  the  person  having  right  to  redeem  such 

mfvTompeitilemo"t- ^^o^'^s'^'o^'^^  1^^^^^  ^^  °^"  hereditaments  and  who   shall  appear 

gagee  to  re-convey,     and  bccome  defendant  in  such  action  shall  at  any  time  pending  such 

2yiin<'^637.^  *'  ^^^'  action  pay  unto  such  mortgagee  or  in  case  of  his  refusal  shall  bring 

15  &  16  Vic.  c.  76     into  court  all  the  principal  moneys  and  interest  due  on  such  mortgage 

°'  ~^'^'  and  also  all  such  costs  as  have  been  expended  in  any  suit  at  law  or  in 

equity  upon  such  mortgage   (such  money  for  principal  interest  and 

costs  to  be  ascertained  and  computed  by  the  court  or  the  proper 

officer  in  that  behalf)  the  moneys  so  paid  to  such  mortgagee  or  brought 

into  court  shall  be  deemed  and  taken  to  be  in  full  satisfaction  and 

discharge  of  such  mortgage  and  the  court   shall  and  may  discharge 

every  such  mortgagor  or  defendant  of  and  from  the  same  accordingly 

and  shall  and  may  by  rule  of  the  same  court  compel  such  mortgagee 

at  the  costs  and  charges  of  such  mortgagor  to   assign  surrender  or 

re-convey  such  mortgaged  lands  tenements  and  hereditaments  and  such 

estate  and  interest  as  such  mortgagee  has  therein  and  deliver  up  all 

deeds  evidences  and  writings  in  his  custody  relating  to  the  title  of 

such   mortgaged    lands    tenements    and    hereditaments    unto    such 

mortgagor  who  shall  have  paid  or  brought  such  moneys  into  the  court 

his  heirs  executors  or  administrators  or  to  such  other  jierson  or  persons 

as  he  or  they  shall  for  that  purpose  nominate  or  appoint. 

Not  to  exteiicUo  eases  139.  Nothing  lierciu  contained  shall  extend  to  any  ease  where 

demptio'n  'i9°'TOn^tro-  ^^^^  pcrsou  agaiust  wliom  the  redemption  is  or  shall  be  prayed  shall 

verted  or  the  money  (by  Writing  uudcr  his  hand  or  the  hand  of  his  attorney  agent  or 

17  vL°.'No;''2it'!'i7o.  solicitor  to  be  delivered  before  the  money  shall  be  brought  into  court 

2  Prins  1637.    ^      to  tlic  attoriicy  or  solicitor  for  the  other  side)   insist  either  that  the 

B.  22o!     '"  "  '      party  praying  a  redemj^tion  has  not  a  right  to  redeem  or  that  the 

premises  are  chargeable  with  other  or  diiferent  principal  sums  than 

what  appear  on  the  face  of  the  mortgage  or  shall  be  admitted  on  the 

other   side   or   to  any  case  where  the  right  of  redemption  to  the 

mortgaged  lands  and  premises  in  question  in  any  cause  or  su.it  shall 

be  controverted  or  questioned  by  or  betAveen  diiferent  defendants  in 

or  to  prejudice  any  the  Same  causB  or  suit  or  shall  be  any  prejudice  to  any  subsequent 

Bu  sequent  mortgage.  jj^Qp^gf^gg  qj^.  subsequent  cncumbrance  anything  herein  contained  to 

the  contrary  thereof  in  anyAvise  notwithstanding. 

Jurisdiction  of  the  Court. 

Jurisdiction  of  courts  140.  The  Supreme  Coui't  and  the  judges  thereof  respectively 

17  vio^No'  21  s  171.  shall  and  may  exercise  over  the  proceedings  the  like  jurisdiction  as 

2Pringi638.  hcrctofore  exercised  in  the  action  of  ejectment  so  as  to  ensure  a  trial 

B.^ti!^  ^'°' "'  '^     ^^  tlie  title  and  of  actual  ouster  when  necessary  only  and  for  all  other 

juirposes  for  Avhich  such  jurisdiction  may  at  present  be  exercised  and 

the   provisions   of  all  laws   and  statutes  not  inconsistent  with  the 

provisions  of  this  Act  and  which  may  be  applicable  to  the  altered  mode 

of  proceeding  shall  remain  in  force  and  be  applied  thereto. 

Amendment. 
Amendments.  141.  jt  shall  bc  lawful  for  tlic  Supreuie  Court  and  every  iudgc 

26  Tic    No  7  8   29  ...  ■*■  .  t'    «j       o 

2  Pring  1658.  "  "  '  thercof  and  any  judge  sitting  as  at  nisi  prius  at  all  times  to  amend  all 
^^222^^  ^'*^"  '^'  '''^    defects  and  errors  in  any  proceeding  vmder  the  provisions  of  this  Act 

Avhether 
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whether  there  he  anything  in  writing  to  amend  hy  or  not  and  whether  3i  a'ictobi.e  xo.  lo. 

the  error  or  errors  l)c  that  of  the  party  applying  to  amend  or  not  and 

all  such  amendments  may  he  made  Avith  or  without  costs  and  upon 

such  terms  as  to  the  court  or  a  judge  may  seem  fit  and  all  such 

amendments  as  may  he  necessary  for  the  purpose  of  determining  iu 

the  existing  suit  the  i-eal  question  in  controversy  between  the  parties 

shall  be  so  made  if  duly  applied  for. 

Penalties. 

142.  All  penalties  imposed  hy  this  Act  shall  be  paid  one  moiety  Application  of 

to  Her  Majesty  Her  Ileirs  and  Successors  for  the  public  uses  of  the  i5'y'c"^^o  ii  s  23 
said  colony  and  in  the  support  of  the  government  thereof  and  shall  1  Pring  m. 
be  applied  in  such  manner  as  may  be  from  time  to  time  directed  by 
any  Acts  of  the  Legislature  and  the  other  moiety  to  the  use  of  the 
informer  or  party  prosecuting. 

Poioers  of  the  Court. 

143.  It  shall  be  lawful  for  the  judges  of  the  Supreme  Court  General  rules  may  bo 
or  a  majority  of  them  of  whom  the  Chief  Justice  shall  be  one  from  irvie'!ya2i"s^.°m. 
time  to  time  to  make  all  such  general  rules  and  orders  and  to  prescribe  2  Pring  less. 

all  such  forms  for  the   effectual  execution  of  this  Act  and  of  the  ^^^o,^  ^'''  "'  ^^ 

intention  and  object  hereof  and  for  fixing  the  costs  to  be  allowed 

for  and  in  respect  of  the  matters  lierein  contained  and  the  perform-  27  vi.-.  No.  it  s.  20. 

ance  thereof  and  for  apportioning  the  costs  of  issues  aud  also  for  ^  ^'""°  ^^^" 

altering  the  number  of  days  by  this  Act  limited  for  the  return  of  any 

writ  or  for  the  doing  of  anything  by  this  Act  prescribed  or  authorised 

to  be  done  and  substituting  other  days  for   the   same   as   in   their 

judgment  shall  be  necessary  or  projier      Provided  that  nothing  herein 

contained  shall  be   construed  to  restrain  the  authority  or  limit   the 

jurisdiction  of  the  said  court  or  the  judges  thereof  to  make  rules  or 

orders  or  otherwise  to  regulate  and  dispose  of  the  business  therein. 

144.  The  com't  or  a  judge  shall  have  power  to  strikeout  or  Dcfenco  by  poi-?  ons 
confine  appearances  and  defences  set  up  by  persons  not  in  possession  i7'v"c.^no.Ti  8"i2r. 
by  themselves  or  their  tenants.  ~  PHng  icso. 

Commencement  and  Short  Title. 

145.  This  Act   shall   commence   on    the    thirty-first    day    of  Commoncomcnt  of 
December  one  thousand  eight  hundred  and  sixty-seven  and  may  be 

referred  to  as  the  "  Distress  Mejilevin  and  Ejectment  Act  of  18G7."      sbort  tiUo. 


SCHEDULE. 
NUMBER  ONE. 
Warrant  to  Distrain. 
I  A.  B.  of  do  hereby  authorise  you  C.  D.  of  '5  vi.>.  xo.  n  sohcduio 


to  distrain  the  goods  and  chattels  in  the  dwelling-house  [or  in  and  upon  the  farm  land  and  5^, 
premises]  of  p].  F.  situate  at  for  £  being  the  amount  of  rent  due  to  nio 

for  the  same  on  the  day  of  last  [or  instant]  and  to  proceed  thereon  for 

the  recovery  of  the  said  rent  as  the  law  directs. 

Dated  this  day  of  a.d.  18     . 

A.B. 
[or  A.  B.  by  his  attorney  G.  U.] 


1  Pring  iM. 
Scctlau  M. 


NUMBEE 
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31  ViCTOEi^  No.  16.  NUMBER  TWO. 

Inventory. 

B^  ^1  PritTisi  ^'''^^*"'®  I  Iiave  tins  day  [if  distress  made  by  a  hailijf  here  add  by  virtue  of   tlie  warrant  a 

sectiouM.  copy  of  which  is  hereunder  written]   distrained  the   following  goods  and   chattels  in  the 

dwelling-house  \or  in  and  upon  the  farm  land  and  premises]  of  E.  F.  situate  at 
for  £  being  the  amount  of  rent  due  to  me  \or  if  the  distress  he  made  by  a  bailiff 

to  A.B.  of  ]  for  the  same  on  the  day  of  last  [or  instant] 

Dated  this  day  of  A.D.  18     . 

A.  B.  landlord. 
[or  C.  D.  bailiff.] 
[Enumerate  the  goods  and  chattels  at  full  length  and  if  distress  be  made  by  a  bailiff  thea 
insert  a  copy  of  the  warrant  to  distrain.] 


NUMBER  THREE. 

Plaint  in  Rejyleviii. 

16  ric    No  11  scliediUe  ■^-    ^-    ^^  [insert  place   of  residence^  complains  of  C.   D.   of  [insert  place  of 

G.  ipriugioe.       _       residence]  for  that  the  said  C.  D.  did  on  the  day  of  last 

[or  instant]    at   [insert  place   of  distress]  unlawfully  distrain   the  following    goods   and 

chattels  of  the  said  A.  B.  that  is  to  say  [here  describe  them  at  full  length]   for   the  sum  of 

[here  insert  amount  distrained  for"^  which  the  said  C.  D.  alleged  to  be  due  to  him  for  rent. 


Section  s.  6S  73  and  "6. 


15  Tic.  Xo.  11  schedule 


NUMBER  FOUR. 
Precept  to  Replevy. 
A  B.  Esquire  sheriff  of  Queensland  [or  deputy  specially  appointed  by  the  sheriff 
D°"prin3«5. "''""'""'' of  Queensland  or  one  of  Her  Majesty's  justices  in  and  for  the  Colony  of  Queensland 
Section  s.  68  73  and  !-6.  assigned  to  kccp  the  peace]  To  C.  D.  my  bailiff  Because  E.  F.  hath  found 
me  sufficient  security  as  well  for  prosecuting  his  suit  with  effect  against  G.  H.  for 
taking  his  goods  and  chattels  to  wit  [specifying  tltcm]  and  also  for  making  a  return  thereof 
if  return  thereof  shall  be  adjudged  therefore  I  command  you  without  delay  to  replevy  and 
deliver  to  the  said  E.  F.  his  said  goods  and  chattels  which  the  said  Gr.  H.  hath  taken  and 
unjustly  detained  as  alleged     Thereof  fail  not. 

Dated  this  day  of  A.D.  IS     . 

A.  B.  sheriff 
[or  sherift''s  deputy  or  justice  of  the  peace.] 


NUMBER  FIVE. 
RepAevin  Bond. 
Know  all  men  by  these  presents  that  we  J.  P.  of  [place  of  abode  and  addition']  C.  D. 
E.    lPriDg495  of  [place  of  abode  and  addition]  and  L.  H.  of  [place   of  abode  and   addition]  are  held  and 

Section 8. 68  and  73.  firmly  bound  to  A.  B.  Esquire  sheriff  of  Queensland  [or  deputy  specially  appointed  by  the 
sheriff  of  Queensland  or  one  of  Her  JIajesty's  justices  in  and  for  the  Colony  of 
Queensland  assigned  to  keep  the  peace]  in  the  sum  of  [insert  double  the  value  of  the  goods 
and  chattels]  of  lawful  money  of  Great  Britain  to  be  paid  to  the  said  A  B.  or  his  certain 
attorney  executors  administrators  or  assigns  for  which  payment  to  be  made  we  bind  ourselves 
and  each  of  us  our  respective  heirs  executors  and  administrators  jointly  and  severally  by 
these  presents. 

Dated  this  day  of  A.D.  18     . 

Whereas  the  above  A.  B.  upon  the  complaint  of  the  above  .T.  P.  hath  consented  to 
deliver  and  replevy  to  the  said  J.  P.  the  goods  and  chattels  following  to  wit  [enumerate  the 
whole  of  the  propertij]  which  J.  N.  of  [place  of  abode  and  addition]  hath  taken  and 
■wrongfully  withheld  as  the  said  3 .  V.  alleges. 

Now  the  condition  of  this  obligation  is  that  if  the  said  J.  P.  do  within  one  month 
now  nest  ensuing  commence  an  action  against  the  said  J.  N.  in  the  Supreme  Court  of 
Queensland  or  in  some  competent  district  court  or  small  debts  court  or  court  of  petty  sessions 
and  do  pro.';ecute  such  suit  with  effect  and  without  delay  against  the  said  J.  N.  for  the  taking 
and  withhrilding  of  the  said  goods  and  chattels  and  also  do  make  return  thereof  if  return 
thereof  shall  be  adjudged  by  law  and  so  defend  and  save  harmless  the  said  A.  B.  against 
the  said  J.  N.  and  all  other  persons  from  and  against  all  matters  and  things  concerning  the 
premises  then  this  obligation  shall  be  void  otherwi.se  it  is  to  remain  in  full  force. 
Signed  sealed  and  delivered  )  J.  P.  [l  s.] 

in  the  presence  of         j  C.  D.  [l  s.] 

L.  H  [L.s,] 

NUMBER 
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NUMBER   SIX.  81  VicTOBiJ!  No.  16. 

Assignment  of  Bond.  

Know  all  men  by  these  presents  that  I  the  within-named  A.  B.  have  at  the  request  15  vie  Xo.  u  schedui* 
of  the  within-namoJ  J.  N.    [the  avowant  or  peison   making   cognizance']  assigned  over  this  »ectioas.n  aua  73. 
replevin  bond   unto  him    tlie  said  J.   X.   pursuant  to  the   .\ct  in    such  case  made  and 
provided  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  day 

of  18     . 

Signed  sealed  and  delivered  1  .  t>  fr  <?  T 

in  the  presence  of         J  L  •  -J 

XUAIBER    SEVEN. 
Form  of   Writ   in  Ejectment. 
Victoria  \et  ca-lera'\to  X.Y.Z.  and  all  persons  entitled  to  defend  the  possession  of '/ J.'"- ^■''•  2' schcduio 

_,  .,       ,  ^  ,,-'  ,,  ,i.,  •  \       e  •!  ^'  ^^'  ^  •    *  "ring  ltH2. 

[describe  the  projiertg  with  reasonable  certainli/]  in  the  parish  ot  in  the  county  soctionso. 

[or  district  of  ]  to  the  possession   whereof  A.B.  and  C  D.  some  or  one  of  them 

claim  to  be  [or  to  have  been  on  and  since  the  day  of  A.D.  ] 

entitled  and  to  eject  all  other  persons  therefrom  These  are  to  command  you  or  such  of  you 

as  deny  the  alleged  title  within  sixteen  days  after  service  hereof  to  apjiear  in  person  or  by 

attorney  in  our  Supreme  Court  at  Brisbane  to  defend  the  said  property  or  such  part  thereof 

as  you  may  be  advised  in  default  whereof  judgment  may  be  signed  and  you  turned  out  of 

possession  aud  take  notice  that  the  appearance  if  by  you  in  person  shall  give  an  address  at 

which  it  shall  be  sufficient  to  leave  all  pleadings  and  other  proceedings  not  requiring 

personal  service. 

Witness  [et  ca'teral 

NUMBER   ElOnX. 
Confession. 
In  the  Supreme  Court  of  Queensland. 
Ipswich  "I  The  day  of  a.d.  18 

To  wit.  I  [Date  of  writ.] 

On  the  day  and  year  above  written  a  writ  of  our  Lady  the   Queen  issued  forth  of  JJ  '^J^-  '^°;3  '"."J.^o""* 

,  .  .        1  1     . 1     .  ■     .  No.  17.    2  I'nng  1W3. 

this  court  in  these  words  that  is  to  say —  sections?. 

Victoria  by  the  grace  of  God  [here  copg  the  tcrit]  and  CD.  has  on  the 
day  of  appeared  by  his  attorney  [or  in   person]   to   the  said  writ  and  the 

said  C  D.  has  confessed  the  said  action  [or  has  confessed  the  said  action  as  to  part  of  the 
said  land  that  is  to  .say  here  stale  the  jmrt"]  Therefore  it  is  considered  that  the  said  A.B. 
do  recover  possession  of  the  land  in  the  said  writ  mentioned  [or  of  the  said  part  of  the  said 
land]  with  the  appurtenances  and  pounds  for  costs. 


NUMBER  NINE. 

Judgment  in  Ejcitmcnt  in  case  of  No n- Appearance. 
In  the  Supreme  Court  of  Queensland. 
Circuit  District") 

of  [•  The  day  of  A.d.  18 

To  wit.        3 

On  the  day  and  year  above  written  a  writ  of  our  Lady   the   Queen   is.sued  forth  of  5?Ji;j;^'»-^'^^^^f  ^ 
this  court  in  these  words  that  is  to  say —  scctionM. 

Victoria  by  the  grace  of  God  [here  copy  the  writ]  and  no  appearance  has  been 
entered  or  defence  made  to  the  said  writ  Therefore  it  is  considered  that  the  said  [here 
insert  the  names  of  the  persons  in  whom  title  u-  alleged  in  the  icril]  do  recover  possession  of 
the  land  in  the  said  writ  mentioned  with  the  appurtenances. 


NUMBER  TEN. 
Judgment  by  Default  as  to  Part  and  Issue  as  to  the  Rest. 
In  the  Supreme  Court  of  Queensland. 
Brisbane    ]  The  day  of  A.D.  18       • 

to  wit.       j  [Date  of  writ.] 

On  the  day  and  year  above  written  a  writ  of  our  Lady    the  Queon  issued  forth  of  l/J'/jj^'^  |",J^''f2^*  * 
this  court  in  these  words  that  is  to  say —  sccuons  7»  9i  mod  w. 

Victoria  by  the  grace  of  Gol  [here  copy  the  icrit]  and  CD.  has  on  the 
day  of  appeared  by  his  attorney  [or  in  person]  to  the  said  writ  and 

has 
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31'ViCTOBi.E  No.  1(5-  tas  defended  for  a  part  of  the  land  in  tlie  writ  mentioned  that  is  to  say  \heve  state  the  part"] 

■  and  no  appearance  Las  been  entered  or  defence  made   to    the  said   writ  except  as  to  tlio  said 

part  Therefore  it  is  considered  that  the  said  A.B.  \the  claimant']  do  recover  possession  of 
the  land  in  the  said  writ  mentioned  except  the  said  part  with  the  appurtenances  and  that 
be  have  execution  thereof  forthwith  and  as  to  the  rest  let  a  jury  come  [et  cmtera']. 


NUMBER  ELEVEN. 
Issue  OH  Defence  for  Whole. 
In  the  Supreme  Court  of  Queensland. 
Brisbane  [or  Circuit  District  )  On  the  day  of  a.d.  18 

of  ]  to  wit.  ) 

17  Vic.  No.  21  sciieduie  On  the  day  and  year  above  written  a  writ  of  our  Lady  the  Queen  issued  fortli  of 

seotioii  9^'^'"^  "'"'       ^^^^  court  in  these  words  that  is  to  say — 

Victoria  by  the  grace  of  God  [liere  copy  the  lorW]  and  CD.  has  on  the 
day  of  appeared  by  his  attorney  [ov  in  person]   to  the  said  writ 

and  defended  for  the  whole  of  the  land  therein  mentioned    Therefore  let  a  jury  come  [et 
cmtera']. 


NUMBER   TWELVE. 

Entry  of   Verdict, 

17  Vic.  No.  21  seiieduie  Afterwards   on  the  day   of  a.d.    18        come 

secWons/"""  ^''*'^'        ''^'^  parties  within   mentioned   and  a  jury    being    sworn   to   try  the    matters  in  question 

between  the  parties   upon  their  oath   say  that   A. 15.    [the  claimant]   within  mentioned  on 

the  day  of  a.d.  18        was  and  still  is  entitled  to  the  possession 

of  the  land  within-mentioned  as  in  the  writ  alleged    Therefore  [et  castera]. 


NUMBER  THIRTEEN. 

Discontinuance. 
In  the  Supreme  Court  of  Queensland. 
Brisbane    ]  On  the  day  of  a.d.  18 


to  wit.      J  [Date  of  writ.] 

17  Vic.  No.  21  schedule  On  the  day  and  year  above  written  a  writ  of  our  Lady  the  Queen   issacd  forth  of 

s'oc^ti'ouiiG.^  ''""°  ^"^'  *1"S  court  in  these  words  that  is  to  say- 
Victoria  by  the  grace  of  God  [here  copy  the  tcrii]  and  CD.  has  on  the 
day  of  appeared  by  his  attorney   [or  in  person]   to  the  .said  writ 

and  A.B.  has  discontinued  the  action     Therefore  it  is  considered  that  the  said   CD.  be 
acquitted  and  that  he  recover  against  the  said  A.B.  pounds  for  hi.s  costs  of 

defence. 


NUMBER  FOURTEEN. 
Jiidgmeni  on  Claimants'  Default. 
In  the  Supreme  Court  of  Queensland. 

The  day  of  18     . 

Brisbane  [or  Circuit  District  of  ]  "I  [Date  of  icrit.] 

to  wit  j 

Schedule  No.  16  17  Vic.  On  the  day  and  year  above  written  a  writ  of  our  Lady  the  Queen  issued  forth  of  this 

s^° tfon  iil""^  ''""•      conrt  in  Uiese  words  that  is  to  say- 
Victoria  by  the  grace  of  God  [here  copy  the  writ]  and  C  D.  has  on  the 
day  of  appeared  by  his  attorney  [or  in  person]  to  the  .said  writ 

and  A.  B.  has  failed  to  proceed  to   trial   although   duly  required   so  to   do     Therefore  it  is 
considered  that  the  said  C.  D.  be  acquitted  and  that  he  recover  against  the  said  A.  B. 
pounds  for  his  costs  of  defence. 


NUMBER 
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NUMBKR  FIFTEEN.  81  Viotobix  No.  16. 

Judgmenl  for  not  Proceeding  to  Trial — Judgment  against  Tenant. 
lu  the  Supreme  Court  of  QueenslauJ. 

Ipswich  \  The  day  of  a.d.  18 

To  wit.  j  \_Date  of  writ'] 

On  the  day  and  yp^r -iljovc  written   a  writ  of  our  Lady  the  Queen  issued  forth  of  i?  vie.  No.  2l  schedule  a 
this  court  with  a  notice  thereunder  written  tlie  tenor  of  whieii   writ  and  notice  follows  in  s.^iia. '     "     "°*       ' 
tlicse  words  tliat  i.s  to  say  \licrc  copi/  flic  writ  and  notice  which  latter  vnig  be  as  Jollows] —  Scciioa  135. 
"  Take  notice  that  you  will  he  required  if  ordered  by  the  court  or  a  judge  to  give  bail  by 
yourself  and  two  sufficient  sureties  conditioned  to  pay  the  costs  and  damages  which  shall  be 
recovered  in  this  action"     And  C.  D.  has  appeared  by  his  attorney   \jtr  in  person]   to  the 
said  writ  and  has  been  ordered  to  give  bail  pursuant  to  the  statute  and   has  failed  to  do  so 
Therefore  it  is  considered  that  the  said  [liere  insert  name  of  landlord]  do  recover  possession 
of  the  land  in  the  Siiid  writ  mentioned  with  the  appurtenances  together  with 
pounds  for  costs  of  suit. 


K  An 
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31  vicTOKM  No.  24.  All  Act  to  Consolidate 
~~  relating  to    Dower 

AVills  Powers  Uses 
Realty. 


and   Amend  tlie  Laws 

Inlieritance  Succession 

and  Eemedies  against 

[2Sth  December,  1867. 


Preamble. 


Meaning  of  words  in 
the  Act. 

3  &  4  Wm.  IT.  c.  106 
s.  1.    2  Triug  1194. 


'  Land. ' 


"The  Purchaser." 


"  Descent." 


"Descendants.  " 
3  &   4   Wm.   IV.  c. 
105    s.    1.     2     Pring 
1192. 


"  Persons 
entitled. " 


last 


"  Assurance.  " 

7  Wm.  IV.  &  1  Tic. 

c.    26   s.   1.   2  Pring 

1775. 

"Will." 


WHEREAS  it  is  expedient  to  consolidate  and  amend  the  laws 
relating  to  dower  inheritance  succes.sion  wills  powers  uses  and 
remedies  against  realty  Be  it  enacted  hy  the  Queen's  Most  Excellent 
Majesty  by  and  Avith  the  advice  and  consent  of  the  Legislative 
Council  and  Legislative  Assembly  of  Queensland  in  Parliament 
assembled  and  by  the  authority  of  the  same  as  follows — 

Interpretation. 
1.  That  the  words  and  expressions  hereinafter  mentioned 
which  in  their  ordinary  signification  have  a  more  confined  or  a 
difterent  meaning  shall  in  this  Act  except  where  the  nature  of  the 
provision  or  the  context  of  the  Act  shall  exclude  such  construction  be 
interpreted  as  follows  (that  is  to  say)  the  word  "  land"  shall  extend 
to  messuages  and  all  other  hereditaments  whether  corporeal  or 
incori:)oreal  and  whether  freehold  or  of  any  other  tenure  and  whether 
descendible  according  to  the  common  law  or  according  to  any 
other  law  or  custom  and  to  money  to  be  laid  out  in  the  purchase 
of  land  and  to  chattels  and  other  personal  property  transmissible  to 
heirs  and  also  to  any  share  of  the  same  hereditaments  an'd  properties 
or  any  of  them  and  to  any  estate  of  inheritance  or  estate  for  any  life 
or  lives  or  other  estate  transmissible  to  heirs  and  to  any  possibility 
right  or  title  of  entry  or  action  and  any  other  interest  caj)able  of 
being  inherited  and  whether  the  same  estates  possibilities  rights 
titles  and  interests  or  any  of  them  shall  be  in  possession  reversion 
remainder  or  contingency  and  the  words  "  the  purchaser"  shall  mean 
the  person  avIio  last  acquired  the  land  otherwise  than  by  descent  or 
than  by  any  escheat  partition  or  inclosure  by  the  effect  of  which  the 
land  shall  have  become  part  of  or  descendible  in  the  same  manner  as 
other  land  acquired  by  descent  and  the  word  "  descent"  shall  mean 
the  title  to  inherit  land  by  reason  of  consanguinity  as  well  where  the 
heir  shall  be  an  ancestor  or  collateral  relation  as  where  ho  shall  be  a 
child  or  other  issue  and  the  expression  "  descendants"  of  any  ancestor 
shall  extend  to  all  persons  who  must  trace  their  descent  through  such 
ancestor  and  the  expression  "  the  person  last  entitled  to  land"  shall 
extend  to  the  last  person  who  had  a  right  thereto  whether  he  did 
or  did  not  obtain  the  possession  or  the  receipt  of  the  rents  and 
profits  thereof  and  the  Avord  "assurance"  shall  mean  any  deed  or 
instrument  (other  than  a  will)  by  which  any  land  shall  be  conveyed  or 
tran.sfcrred  at  law  or  in  equity  and  the  word  "  will"  shall  extend 
to  a  testament  and  to  a  codicil  and  to  an  aiDpointmeut  by  will  or  by 
writing  in  the  nature  of  a  will  in  exercise  of  a  power  and  also  to  a 
disposition  by  will  and  testament  or  devise  of  the  custody  and  tuition 
of  any  child  and  to  any  other  testamentary  disposition  and  the  Avords 

"real 


c.  1C5 
1192. 
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"  real  estate"  shall  extend  to  messuages  lands  rents  and  hereditaments  3i  Victoele  no.  21. 
whether  freehold   or    of  any  other    tenure  and   whether   corporeal.,,,  ,   T~„ 

1  iii"  1--111  It  <•         t  *""''  estate. 

incorporeal  or  personal  and  to  any  unchvided  share  thereof  and  to  any 

estate  right  or  interest  (other  than  a  chattel  interest)  1  herein  and  the 

words  "  personal  estate"   shall  extend  to  leasehold  estates  and  other  "Personal  estate." 

chattels  real  and  also  to  moneys  shares  of  Government  and  other 

funds  securities  for  money   (not  heing  real  estates)  deljts  choses  in 

action  rights  credits  goods  and  all  other  property  whatsoever  which 

hy  law  devolves  upon  the  executor  or  administrator  and  to  any  share 

or  interest  therein     Provided  that  in  tlic  fifteen  sections  next  hereupon  3  &  1  Wm.  iv. 

folloAviug  the  word  "  land"  shall  not  extend  to  such  hereditaments  as "' ''    ^  ^'"'"° 

are  not  now  liable  to  dower  nor  any  land  Avhich  hy  any  Act  heretofore 

passed  may  have  been  exempted  from  dower. 

Hight  to  Dotcer  or  Provision. 

2.  Wlien  a  husband  shall  have  been  entitled  to  a  right  of  seisin  ehau  not  be 
enti'v  or  action  in  any  land  and  his  widow  would  he  entitled  to  dower  ""T"'"''' '°  si'-o  t'tie 

*  to  clows r 

out  of  the  s.tme  if  he  had  recovered  possession  thereof  she  shall  be  3  &  1  wm  iv.  c.  103 
entitled  to   doAver  out  of  the  same  although  her  husband  shall  not '■  ^-    2  rnag  1193. 
have  recovered  possession  thereof     Provided  that  such  dower  be  sued 
for  or  obtained  Avithin  the  period  during  which  such  right  of  entry  or 
action  might  be  enforced. 

3.  When  a  husband  shall  die  beneficially  entitled  to  any  land  widows  to  be  entitled 
for  an  interest  which  shall  not  entitle  his  widow  to  doAver  out  of  the  *^/^''p^g^^(°"'°'^^i"''' 
same  at  laAV  and  such  interest  Avhethcr  AA'holly  equitable  or  partlj^  3&  rwm.iv.  cio5 
legal    and    partly    equitable    shall   be   an   estate    of  inheritance    in  *' "'    "  ^"''^  ^^^^' 
possession  or  equal  to  an  estate  of  inheritance  in  possession  (other 

than  an  estate  in  joint-tenancy)  then  his  AvidoAV  shall  be  entitled  in 
equity  to  doAver  out  of  the  same  land. 

4.  No  gift   or  bequest   made  by  any  husband  to  or  for  the  Bequest  of  personal 
benefit  of  his  AvidoAV   of  or  out  of  his  personal  estate  or  of  or  out  of  ^[^'^'if^l^j  baMier 
any  of  his  land  not  liable  to  doAvcr  sliall  defeat  or  prejudice  her  right  dower.  ^ 

to  doAver  unless  a  contrary  intention  shall  be  declared  by  his  will.         s.*o*^\"prin"'im 

5.  Provided     ahvays    that    nothing    in    this    Act    contained  Asrecmentnot°to  bar 
shall  prevent  any  court  of  equity  from  enforcing  any  covenant  or  p,"f™'!p,]™"-'^  '"' 
agreement  entered  into  by  or  on  the  part  of  any  husband  not  to  bar  3  &  t  AA'm.  ia*.  c.  105 
the  right  of  his  AvidoAV  to  doAver  out  of  his  lands  or  any  of  them.  ^-  ^^-    -  ^""s  i^^^. 

6.  Nothing  in  this  Act  contained  sliall  interfere  Avith  any  rule  Legacies  in  bar  of 
of  equity  or  of  ecclesiastical  laAV  by  Avhich  legacies  bequeathed  to  ||"^)>'j",'jl" '•'"''''*'* '° 
widoAvs  in  satisfaction  of  doAver  are  entitled  to  priority  OA"er  other  3  &  4  Wm.  iv. c.  105 
legacies.  "  ^- ''■   ^Pw-giisa. 

Restrictions  on  the  Hinht. 

7.  No  AvidoAV  shall  hereafter  be  entitled  to  doAver  ad  ostium  Certain  dowers  aboi- 
ecclesioe  or  doAver  ex  assensu  indris.  g'j^'iJt" -wi^  jy.  e.  105 

8.  No  claim  to  doAver  on  the  part  of  the  AvidoAV  of  any  deceased  s.  13.  2  Pring  1193. 
owner  of  land  shall  have  any  force  at  law  or  in  equitv  against   any  R^'J^jice  of  wife  m 

.  J  1.0  J  tlie  colony  or  know- 

person  claiming  hy  purchase  troni  sucli  OAvncr  lor  A^aluable  eonsuler- icdge  of  her  existence 
atiou  unless  it  shall  be  proved  that  the  claimant  resided  in  Queensland  "^,!^Jj'"  °^  '°'°  "" 
Avith  and  as  the  Avife  of  such  deceased  oAvner  before  his  sale  of  the  14  Vic.  No.  27  s.  1. 
land  or  that  the  purchaser  had  notice  before  or  at  the  time  of  sale  of  ^  '^^^%  i^^*- 
the  fact  of  the  deceased  oAvner  having  been  married  to  the  claimant 
and   in  case  the  defendant   resisting  such   claim   shall  derive   title 

tlux)ugh 
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31  VicTOBi^  No.  24.  tlirougli  tlie  original  purchaser  from  sucli  deceased  owner  it  sliall  not 
be  sufficient  to  prove  such  knowledge  on  the  part  of  the  original 
j)urchaser  ^vithout  also  showing  that  before  the  defendant  purchased 
the  land  either  the  claimant  had  resided  with  her  husband  in  the  said 
colony  or  the  defendant  had  become  acquainted  with  the  said  fact  of 
marriage. 
Claim     to     dower  9.  The  claim  to  dower  out  of  any  land  by  the  widoAV  of  any 

iTv^^N    27     2    person  who  has  or  shall  have  alienated  such  land  for  valuable  consider- 

2  PriDg  iiw.       '   ation  shall  be  limited  to  one-third  of  the  estimated  rent  for  the  time 

being  of  such  laud  considered  as  if  remaining  in  the  state  of  improve- 
ment in  which  the  same  shall  have  been  at  the  time  of  such  alienation 
and  shall  not  be  recoverable  by  metes  and  bounds  but  shall  be 
assignable  by  a  court  of  equity  only  with  liberty  nevertheless  to  such  ' 
court  to  direct  the  trial  at  law  of  any  issue  of  fact  on  which  the  assess- 
ment of  the  claim  shall  depend. 
No  dower  out  of  estate  10.  No  widoAv  shall  be  entitled  to  dower  out  of  any  land  which 

disposed  of.  shall  havc  been  absolutely  dis];)osed  of  by  her  husband  in  his  lifetime 

3  &  4  Wm.  IV.  c.  105  i        i   •  •,,  J  I  J 
s.  4.      2  Pring  1193.   Or  by  hlS  Will. 

Dower  may  be  barred  H-  ^  widow  shall  uot  bc  entitled  to  dowcr  out  of  any  land 

by  a  declaration  iu  a  of  her  husbaud  wheu  iu  thc  deed  by  which  such  land  was  conveyed 
3&'4  Wm.  iv.c.  103  to  him  or  by  any  deed  executed  by  him  it  shall  be  declared  that  his 
6. 6.    2  Pring  1193.  widow  sliall  uot  bc  entitled  to  dower  out  of  such  land. 
Or  by  a  declaration  12.  A  widow  shall  uot  bc  entitled  to  dower  out  of  any  land 

3"&^4Wm^iv^'rio5°^  which  her  husband  shall  die  wholly  or  partially  intestate  when 
6.  7.    2  Priug  1193.  by  the  will  of  her  husband  duly  executed  for  the  devise  of  freehold 
estates  he  shall  declare  his  intention  that  she  shall  not  be  entitled 
to  dower  out  of  such  land  or  ou.t  of  any  of  his  land. 
Dower shaUbesubject  13-  The  right  of  a  widow  to  dower  shall  be  subject  to  any 

to  restrictions.        _  conditious  rcstrictions  or  directions  which  shall  be  declared  by  the 
8.8.    2  Pring  1193.^  "\vill  of  licr  husbaud  duly  executed  as  aforesaid. 

Devise  of  real  estate  14.  Where  a  husbaud  shall  devise  any  land  out  of  which  his 

to  the  widow  shall  -nridow  would  be  entitled  to  dower  if  the  same  were  not  so  devised  or 

but*  1161'  dower. 

3&4Wm.  IV.  c.  105  any  estate  or  interest  therein  to  or  for  the  benefit  of  his  widow  such 
B.  9.   2  Pring  1193.  -^Y'idow  sliall  uot  be  entitled  to  dower  out  of  or  in  any  land  of  her  said 

husband  unless  a  contrary  intention  shall  be  declared  by  his  will. 
Priority  to  partial  15.  All  partial  cstatcs  and  interests  and  all  charges  created 

estates  charges  and  |j„  ^^^y  cUspositlon  or  Avill  of  a  husbaud  and  all  debts  encumbrances 

specialty  debts.  "^."^j  i  ,      ,  i-ii-i         iini  -^  •       i  i-ii 

3  &  4  Wm.  IV.  c.  105  contracts  and  engagements  to  which  his  land  shall  be  subject  or  liable 
8. 5.    2  Prmg  1193.  g^^all  be  Valid  and  effectual  as  against  the  right  of  his  widow  to  dower. 

Descent  to  he  traced  from  the  Purchaser. 

D    ent  shall  aiwa  a  ^^'  "^^  evci'y  casc  desccut  shall  be  traced  from  the  purchaser  and 

be  traced  from  the  to  the  Intent  that  the  pedigree  may  never  be  carried  further  back  than 

las^'owner  shall  'be  ^^^  circumstanccs  of  the  casc  and  the  nature  of  the  title  shall  require 

considered  to  be  tiie  the  pcvsoii  last  entitled  to  tlic  land  shall  for  the  purposes  of  this  Act 

cont'^Jrr  "be'provcd'^*  ^^  considcrcd  to  liave  been  the  purchaser  thereof  unless  it  shall  be 

3  &  4  Wm.  IV.  c.  106  proved  that  he  inherited  the  same  in  which  case  the  person  from 

1. 2.   2  Pring  1195.  .y^j^Q^-fj  \^q  inherited  the  same  shall  be  considered  to  have  been  the 

purchaser  unless  it  shall  be  proved  that  he  inherited  the  same  and   in 

like  manner  the  last  person  from  whom  the  land  shall  be  proved  to 

have  been  inherited  shall  in  every  case  be  considered  to  have  been  the 

purchaser  unless  it  shall  be  proved  that  he  inherited  the  same. 

17.  When 
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17.  When   any  land  shall  have  been  devised  by  any  testator  si  Tictobis  no.  24. 
to  the  heir  or  to  tlie  person  who  shall  be  the  heir  of  such  testator  g^^j   entitTi 
such  heir  sliall  be  considered  to  have  acquired  the  land  as  a  devisee  a  will  shall' uk"  as 
and  not  bv  descent  and  when  anv  land  shall  have  been  limited  bv  any  f"'^™^  """^  »  ''™'- 

".       .,  X      ii      'i      •  p  At  1  1      ,\      ,  *        ,  *    tation  to  the  grantor 

assurance  to  the  person  or  to  tlic  heirs  01  the  person  who  shall  thereby  or  his  heirs  shau 
have  conveyed  the  same  land  such  i:)erson  shall  be  considered  to  have  '""■''*,''  ""  "'"'"  ^^ 

11  1  1  •    J  i»  1  purchase. 

acquired  the  same  as  a  purchaser  by  virtue  01  such  assurance  and  shall  3  &  4  Wm.  iv.  c.  106 
not  be  considered  to  be  entitled  thereto  as  his  former  estate  or  part  °'  ^'  ^  ^""^  ^^^^' 
thereof. 

18.  When    any    person    shall  have   acquired   any   land   by 'U'hcre  heirs  take  by 
purchase  under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  body  Jf }'","''"'!  "".If  i'"'" 

i  ,     •        1    .  -,-,•"  tations   to   the   heirs 

any  ot  his  ancestors  contained  in  any  assurance  or  under  a  limitation  of  their  ancestor  the 
to  "the  heirs  or  to  the  heirs  of  the  'body  of  any  of  his  ancestors  or  jrfho' aneesIortSd 
under  any  limitation  ha'song  the  same  effect  contained  in  a  will  of  been  the  purcimser. 
any  testator  then  and  in  any  of  such  cases  such  land  shall  descend  and  s.  t'^^o  Pr^' Jig^ 
the  descent  thereof  shall  be  traced  as  if  the  ancestor  named  in  such 
limitation  had  been  the  purchaser  of  such  land. 

Descent  fo  be  Lineally  Traced. 

19.  No   brother   or   sister   shall    be    considered    to    inherit  Brothers  &c.  shaU 
immediately   from  his  or  her  brother  or  sister  but  every  descent  from{™^''^J''''°'"^°"8ii 
a  brother  or  sister  shall  be  traced  through  the  parent.  3  &Vwm.iv.c.  iog 

20.  Every  lineal  ancestor  shall  be  capable  of  being  heir  to  any  '  .^-  ^  ^"s  use. 
of  his  issue  and  in  every  case  where  there  shall  be  no  issue  of  the  be"heir  "in'^pre°ferm% 
purchaser  his  nearest  lineal  ancestor  shall  be  his  heu'  in  preference  to  *"  collateral  persons 
any  person  who  would  have  been  entitled  to  inherit  either  by  tracing  him""'^ '  "°"^ 
his  descent  through  such  lineal  ancestor  or  in  consequence  of  there  ^  ^■*^™-^'^<^i<'S 
being  no  descendant  of  such  lineal  ancestor  so  that  the  father  shall  be  °'  '  ™^ 
preferred  to  a  brother  or  sister  and  a  more  remote  lineal  ancestor  to 

any  of  his  issue  other  than  a  nearer  Hneal  ancestor  or  liis  issue. 

Maternal  Ancestors. 

21.  None  of  the  maternal  ancestors  of  the  person  from  whom  The  male  line  to  be 
the  descent  is  to  be  traced  nor  any  of  their   descendants  shall  be  preferred, 
capable  of  inheriting  until  all  his  paternal  ancestors  and  their  descen-  g.  7.*  ^2  Pring  liae^ 
dants   shall   have   failed   and   also   no   female   paternal   ancestor   of 

such  person  nor  any  of  her  descendants  shall  be  capable  of  inheriting 
until  all  his  male  paternal  ancestors  and  their  descendants  shall  have 
failed  and  no  female  maternal  ancestor  of  such  person  nor  of  any 
of  her  descendants  shall  be  capable  of  inheriting  until  all  his  male 
maternal  ancestors  and  their  descendants  shall  have  failed. 

22.  Where  there  shall  be  a  failure  of  male  paternal  ancestors  The  mother  of  more 
of  the  person  from  whom  the  descent  is  to  be  traced  and  their  ""V°'«  "j"^'^  T"' h"^ 
descendants  the  mother  of  his  more  remote  male  paternal  ancestor  mother'of  t'hc  ic8°9 
or  her  descendants  shall  be  the  heir  or  heirs  of  such  person  in  g*"^  ^"^^"'''jy  ""J^ 
preference  to  the  mother  of  a  less  remote  male  paternal  ancestor  ors.  8.  2Pringii96. 
her  descendants  and  where  there  shall  be  a  failure  of  male  maternal 

ancestors  of  such  person  and  their  descendants  the  mother  of  his  more 
remote  male  maternal  ancestor  and  her  descendants  shall  be  the  heir 
or  lieii"s  of  such  person  in  preference  to  the  mother  of  a  less  remote 
male  maternal  ancestor  and  her  descendants. 

The 
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31  TicTOEia:  No.  24.  The  Half  Blood. 

Half  biJ^if  on  the  23.  Any  person  related  to  tlie  person  from  wlioni  the  descent  is 

part  of  a  male  an ces- to  1)6  tracod  by  the  half  blood  shall  be  capable  of  being  his  heir  and 

the  whoTe*"  Woocf  of  the  placc  in  which  any  such  relation  by  the  half  blood  shall  stand  in 

the  same  degree  if  on  the  order  of  inheritance  so  as  to  be  entitled  to  inherit  shall  be  next 

ancestor' after^eT*^"  after  anv  relation  in  the  same  degree  of  the  whole  blood  and  his  issue 

3  &  4  wm.  lY.  c.  106  wlicrc  the  common  ancestor  shall   be   a   male   and  next  after   the 

""°       '   common  ancestor  where  such  common  ancestor  shall  be  a  female  so 

that  the  brother  of  the  half  blood  on  the  part  of  the  father    shall 

inherit  next  after  the  sisters  of  the  whole  blood  on  the  part  of  the 

father  and  their  issue  and  the  brother  of  the  half  blood  on  the  part  of 

the  mother  shall  inherit  next  after  the  mother. 

Escheat  and  Forfeiture. 
After  the  death  of  a  24.  When  the  jDersou  from  Avhom  the  descent  of  any  land  is 

descenda^nts 'may  ^'  ^°  ^^  traccd  shall  havc  had  any  relation  who  having  been  attainted 
inherit.  sliall  havc  died  before  such  descent  shall  have  t  aken  jjlace  then  such 

6.  lo^'^'prkt^iiga ''attainder  shall  not  prevent  any  person  from  inheriting  such  land  who 

would   have    been    capable    of  inheriting  the    same    by    tracing   his 

descent  through  such  relation  if  he  had  not  been  attainted. 
No  escheat  of  pro-  25.  No  lauds  stock  or  cliosc  in  action  vested  in  any  person  upon 

^rm  !t'^"a<r"^°°  ^^^^^  ^^^  ti'ust  Or  by  Way  of  mortgage  or  any  profits  thereof  sliall  escheat  or 
16  Vic.  No.  19  s.  44.  be  forfeited  to  Her  Majesty  by  reason  of  the  attainder  or  conviction 
2  Pring  1729.  f^^.  ^^j  offeucc  of  such  trustee  or  mortgagee  but  shall  remain  in  su.ch 

trustee  or  mortgagee  or  survive  to  his  or  her  co-trustee  or  descend  or 

vest  in  his  or  her  representative  as  if  no  such  attainder  or  conviction 

had  taken  j)lace. 
Act  not  to  prevent  26.  Notjiing  contaiiicd  in  this  Act  shall  prevent  the  escheat  or 

orbenefidaUnferest'^^  forfcitiu'c  of  any  lauds  or  personal  estate  vested  in  any  such  trustee  or 
16  Vic.  No.  19  s.  45.  mortgage  so  far  as  relates  to  any  beneficial  interest  therein  of  any  such 
2  Prmg  1729.  ti'ustee  or  mortgagee  but  such  lands  or  jiersonal  estate  so  far  as  relates 

to  any  such  beneficial  interest  shall  be  recoverable  in  the  same  manner 

as  if  this  Act  had  not  passed. 

Tailnre  of  Heirs. 

Descent  how  to  be  27.  Whcu    there   sliall   be   a   total   failure    of   heirs    of  the 

2T&^'23  Vic.  c.  35  s.  P^ircliaser  or  where  any  land  shall  be  descendible  as  if  an  ancestor 

19-  had  been  the  purchaser  thereof  and  there  shall  be  a  total  failure  of 

the  heirs  of  such  ancestor  then  and  in  every  such  case  the  land  shall 

descend  and  the  descent  shall  thenceforth  be  traced  from  the  person 

last  entitled  to  the  land  as  if  he  had  been  the  purchaser  thereof. 

Estates  pur  autre  Vie. 

'Eaia.tei  pur  autre  vie.  28.  If  no  dispositiou  l)y  will  sliall  be  made  of  any  estate  j3Mr 

I  Ye"',  a"'  2  PHn"  (nitre  vie  of  a  freehold  nature  the  same  shall  be  chargeable  in  the 

1178.  °  hands  of  the  heir  if  it  shall  come  to  him  by  reason  of  special  occupancy 

15^4^  min"47i'.  ^^  assets  by  descent  as  in  the  case  of 'freehold  land  in  fee-simple 

and  in  case  there  shall  be  no  special  occupant  of  any  estate  ^j?«'  autre 

vie  whether  freehold  or  of  any  other  tenure  and  whether  a  corporeal 

or  incorporeal  hereditament  it  shall  go  to  the  executor  or  administrator 

of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant  and  if 

the  same  shall  come  to  the  executor  or  administrator  either  by  reason 

of  a  special  occupancy  or  by  virtue  of  this  Act  it  shall  be  assets  in  his 

hands 


How   and   to   whom 

e   is  to 
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hands  and  shall  go  and  he  applied  and  distrihutcd  in  the  samejnanner  si  Victoeije  No.  24. 
as  the  personal  estate  of  the  testator  or  intestate. 

Statute  of  Distributions. 

29.  The  Snprome  Court  and  everv  person  who  hv  any  Act  is  ,^'"'  "",''  '" 

111  ii'-i-  .1  i"  oi  ."^  the  8ur|)lusag« 

enabled  to  make  distribution  or  the  surplusage  of  the  estate  01  any  per-  be  lUstnbutca. 

son  dving  intestate  shall  distril)ute  the  whole  surijlusasje  of  such  estate  -^J^  ~^  *"'"'-  ^  "•  ^° 

or  estates  in  manner  and  form  following  (that  is  to  sav)  one  third  part 

of  the  said  surplusage  to  the  wife  of  the  intestate  and  all  the  residue  ^irr^s-dtfamoDgst 

by  equal  portions  to  and  amongst  the  children  of  such  persons  dying  tUo  cuudren. 

intestate  and  such  i)crsons  as  legally  represent  such  children  in  case  • 

any   of  the   said  children   be   then  dead  other  than  such  child  or 

children   (not  heing  heir  at  law)   who  shall  have  any  estate  by  the 

settlement  of  the  intestate  or  shall  be  advanced  by  the  intestate  in  his  po^rtfo"n'''"°'"* ''^ 

lifetime   by  portion  or  portions   equal  to  the  sliare  Avhich  shall  by 

such    distribution  be  allotted  to  the  other  children  to  whom  such 

distril)ution  is  to  he  made  and  in  case  any  child  other  than  the  heir 

at  law  who  shall  have  any  estate  by  settlement  from  the  said  intestate 

or  shall  be  advanced  hy  the  said  intestate  in  his  lifetime  by  portion 

not  equal  to  the  share  which  will  be  due  to  the  other  children  hy 

such  distribution  as  aforesaid  then  so  much  of  the  surplusage  of  the 

estate  of  such  intestate  to  he  distributed  to  such  child  or  children 

as    shall  have  auA'  land  hy  settlement   from  the  intestate    or   were 

advanced  in  the  lifetime  of  the  intestate  as  shall  make  the  estate  of 

all  the  said  children  to  be  equal  as  near  as  can  he  estimated     But  the 

heir  at  laAV  uotwithstanding  any  land  that  he  shall  have  by  descent  iioir  at  law  to  hare 

or  otherwise   from   the   intestate    is   to   have   an    equal  part  in  the ""  "i""' i''"''' 

distribution  with  the  rest  of  the  children  without  any  consideration 

of  the  value  of  the  land  which  he  hath  by  descent  or  otherwise  from 

the  intestate. 

30.  And     in     case     there    he    no    children    nor    any    legal  if  no  children  then 
representatives   of  them   then  one  moiety  of  the  said  estate  to  be  3  "^ju^  to  next 
allotted  to  the  wife  of  the  intestate  the  residue  of  the  said  estate  to  he  of  kin. 
distributed  equally  to  every  of  the  next  of  kindred  of  the  intestate  ^^ 

who  arc  in  equal  degree  and  those  who  legally  represent  them. 

31.  Provided  that  there  be  no  rcpr(>sentations  admitted  among  if  no  wife  then  to  bo 
collaterals  after  brothers'  and  sisters' children     And  in  case  there  he  Ji',e"i,adrcn.°™°"^' 
no  wife  then  all  the  said  estate  to  he  distributed  equally  to  and  22  &  23  Car.  2  c.  10 
amongst  the  children  and  in  case  there  be  no  child  then  to  the  next  *' 

of  kindred  in  equal  degree  of  or  unto  the  intestate  and  their  legal 
representatives  as  aforesaid  and  in  no  other  manner  whatsoever. 

32.  Provided  also  to  the  end  that  a  due  regard  be  had  to  No  distribution  tiu 
creditors  that  no  such  distrilmtion  of  the  goods  of  any  person  22"&°23  cv.  2  c.  10 
dying  intestate  be  made  till  after  one  year  be  fully  expired  after  »•  8. 

tiie  intestate's  death  and  that  such  and  every  one  to  whom 
any  distril)utiou  and  share  sliall  he  allotted  shall  give  bond 
Avith  sufficient  sureties  in  the  Supreme  Com-t  that  if  any  debt  or 
debts  truly  owing  l)y  the  intestate  shall  be  afterwards  sued  for  and 
recovered  or  otherwise  duly  made  to  appear  that  then  and  in  every  if  debts  afterwards 
such  case  he  or  she  shall  respectively  refund  and  pay  back  to  the  j^j^^jp^'j^rtionaHy 
administrator  his  or  her  rateable  part  of  that  debt  or  debts  and  of  the 
costs   of  suit  and  charges  of  the  administrator  by  reason  of  such 

debt 
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31  VicTOEia:  Ko.  24.  debt  Out  of  tlie  part  and  share  so  as  aforesaid  allotted  to  liim  or  her 
thereby  to   enable  the  said  administrator  to  pay  and  satisfy  the  said 
debt  or  debts  so  discovered  after  the  distribution  made  as  aforesaid. 
Sij'ndt'adminis.  33.  Providcd  also  that  in  all  cases  ^vherc  the  Supreme  Court 

traiio^  rum  tesia-  liatli  used  heretofore  to  grant  administration  Cfim  testamento  annexo  it 
22"&  23'car  2  c  10  shall  continue  so  to  do  and  the  will  of  the  deceased  in  such  testament 
8. 9.  expressed  shall  be  performed  and  observed. 

Execirtoi-g  ^^^^deenved  34^  When  any  pcrsou  shall  die  having  by  his  or  her  will  or  any 

persons  entitled  to  codicil  or  codicils  thorcto  appointed  any  person  or  persons  to  be  his  or 
ti"»strihTte"of  d^tri-  ^*^^'  ^^^^cutor  Or  exccutors  such  executor  or  executors  shall  be  deemed 
butions  unless  other-  bv  coiu'ts  of  cquitv  to  be  a  trustec  or  trustees  for  the  person  or  persons 
Tvbe^djrect^i  by^wiiL  ({f  jj^y)  ^.]^q  would  be  entitled  to  the  estate  under  the  statute  of 
Wm.  IV.  c.  40  s.  1.  distributions  in  respect  of  any  residue  not  expressly  disposed  of  imless 
2  Prmg  1774.  j^  shall  appear  by  the  will  or  any  codicil  thereto  the  person  or  persons 

so  aj)pointed  executor  or  executors  was  or  were  intended  to  take  such 
residue  beneficially. 
of°'execiftorf  where  ^^-  Pi'ovidcd  that  nothing  in  the  section  last  preceding  contained 

there  is  no  person  shall  affcct  Or  prejudice  any  right  to  which  any  executor  if  this  Act 
residue.  ^°  '  "^  ^^^^  ^lot  been  passed  would  have  been  entitled  in  cases  where  there  is 
11  Oeo.  rv.  &  ^1  not  any  jierson  who  would  be  entitled  to  the  testator's  estate  under  the 
2  Vrmg  i'774.  *' "'  present  or  any  statute  of  distributions  in  respect  of  any  residue 
not  expressly  disposed  of. 

Wills. 

disposeT'ofbTwm    .  36.  It  shall  be  lawful  for  every  person  to  devise  bequeath  or 

comprising  freeholds  disposc  of  by  liis  will  cxeciited  lu  mamicr  hereinafter  required  all  real 

camiornow  'be™de-  Gstatc  and  all  pci'soual  estate  Avhich  he  shall  be  entitled  -to  either  at 

fised.  law  or  in  equity  at  the  time  of  his  death  and  which  if  not  so  devised 

bequeathed  or  disposed  of  would  devolve  upon  the  heir-at-law  of  him 

or    if    he    became    entitled    by   descent    of  his   ancestor   or    upon 

^saes    pvr   <'«''-e j^jg    exccutor    or    administrator  and    also  all  estates   ^.>?/r    autre  vie 

whether  there   shall   or   shall   not  be   any  special  occupant  thereof 

and    wliether  the   same   shall  be    freehold   or   of  any   other   tenm-e 

and  whether  the  same  shall  be  a  corporeal  or  incorporeal  hereditament 

on  ingen  in  eres  s.  ^^^  ^^^^  jj]^]^   Contingent  cxccutory  or   other  futiu'e  interests   in    any 

real   or   personal   estate  whether  the  testator  may   or  may   not    be 

ascertained  as  the  person  or  one  of  the  persons  in  whom  the  same 

respectively  may  become  vested  and  whether  he  may  be  entitled  thereto 

under  the  instrument  by  which  the  same  respectively  were  created  or 

jj  under   any   disposition  thereof  by  deed  or  will  and  also   all  rights 

propertv  requLd"  of  cntiy  for  couditioiis   brokcii   and  other  rights  of  entry  and   also 

after  execution  of  the  gucli  of  the  samc  cstatcs  interests  and  rights  respectively  and  other  real 

7  Wm.  IV.  &  1  Vic.  and  personal  estate  as  the  testator  may  be  entitled  to  at  the  time  of  his 

1776  ^'  ^'     ^  ^""°  ^^^^^"^  notwithstanding   that   he   may  become   entitled   to   the  same 

subsequently  to  the  execution  of  his  will. 

Competency  of  Testators. 
No  wui  of  a  minor  ^,1 .  No  will  made  by  any  person  under  the  age  of  twenty-one 

7  Wm.  IV.  &  1  Vic.  years  shall  be  valid. 

1778.  ^  ^'    ^  '^""^  38.  Provided  also  that  no  will  made  by  any  married  woman 

Nor  of  a/emmeco»n-<  shall   be  Valid  cxccpt  sucli  a  will  as  might  have  been  made  by  a 
now^bemade"'™'^'''^^'^^'^®*^  woman  beforc  the  passing  of  this  Act. 

7  Wm.  IV.  &  1  Vic. 

c.  26  e.  8.       2  Pring  _, 

J778.  Execution 
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Uxecutmi  and  Attestation  of  JTllls  and  Powers.  si  Victoeijj  No.  at. 

39.  No  will  shall  be  valid  unless  it  shall  he  in  writing  and  Everyj  vriii7to  be  in 
executed  in  manner  hereinafter  mentioned  and  requinul  (that  is  to  writing  and  signed 
say)  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator  or  prcLncc^'of'two  wit- 
by  some  other  person  in  his  presenee  and  by  his  direction  and  such  "fs^-"- 
signature    shall   be   made    or   acknowledged   by  the    testator  in  the  c  26™.  9.    2  Pring 
presence  of  U\o  or  more  witnesses  present  at  the  same  time  and  such  i778. 
witnesses  shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the 
testator  but  no  form  of  attestation  shall  be  necessary. 

40.  Every  such  will  shall  so  far  only  as  regards  the  position  When  signaturo  to  a 


will  shall  bo  deemed 
-  -  valid. 

him     as     aforesaid     be     deemed    to    be    valid     if    the     signature  i"  vie.  no.  5  a.  i. 


of    the    signature    of    the    testator    or    of  the   person   signing   for^a'iij" 


shall  be  so  placed  at  or  after  or  following   or   luider   or  beside  or  i5^"[6Yic''^c.2i. 

ojiposite  to  the  end  of  the  Avill  that  it  shall  be  apparent  on  the  face  of 

the  will  that  the  testator  intended  to  give  effect  by  siu'h  his  signature 

to  the  writing  signed  as  his  will  and  no  such  will  shall  be  affected 

by  the   circumstance   that   the   signature    shall    not    follow   or   be 

immediately  after  the  foot  or  end  of  the  will  or  by  tlic  circumstance 

that  a  blank  space  shall  interA'cne  between  the  concluding  Avord  of  the 

will  and  the  signature  or  by  the  circumstance  that  the  signature  shall 

be  placed  among  the  words  of  the  testimonium  clause  or  of  the  clause 

of  attestation   or    shall   follow    or   be   after  or  under  the  clause  of 

attestation  either  Avith  or  Avithout  a  blank  space  intervening  or  shall 

foUoAV  or  be  after  or  under  0."  beside  the  names  or  one  of  the  names 

of  the  su1)scribing  AAitnesses  or  by  the  circumstance  that  the  signature 

shall  be  on  a  side  or  page  or  other  portion  of  the  paper  or  papers 

containing  the  will  Avhercou  no  clause  or  paragraph  or  disposing  part 

of  the  Avill  shall  be  Avritten  aboA'e  the  signature  or  by  the  circumstance 

that  there  shall  apjiear  to  be  sufficient  space  on  or  at  the  bottom  of 

the  preceding  side  or  page  or  other  portion  of  the  same  paper  on 

which  the  will  is  Avritten  to  contain  the  signature  and  the  enumeration 

of  the  above  circumstances  shall  not  restrict  the  generality  of  the 

aboA'e  enactment  Imt  no  signature  under  this  Act  shall  be  operative  to 

give  effect  to  any  disposition  or  direction  which  is   underneath   or 

which  follows  it  nor  shall  it  giA'c  effect  to  any  disposition  or  direction 

inserted  after  the  signature  shall  be  made, 

41.  The  provisions  of  the  section  last  preceding  shall  extend  ah  to  extend  to  ccr- 
and  be  applied  to  every  Avill  already  mad(>  where  administration  or  |*"',^  "'^^    already 
jirobate  has  not  ah-eady  been  granted  or  ordered  in  consequence  of  the  17  vic.  >'o.  5  s.  2. 
defectiA-e  execution  of  such  will  or  Avhere  the  ])roperty  being  other  than  ^  ^''"s  ^782. 
]iersonalty  has  not  been  possessed  or  enjoyed  by  some  person  claiming 

to  be  entitled  thereto  in  consequence  of  the  defective  execution  of  such 
AviU  or  the  right  thereto  shall  not  have  been  decided  to  be  in  some 
other  person  than  the  person  claiming  imder  the  will  in  consequence 
of  the  defective  execution  of  such  Avill. 

42.  No  appointment  made  by  will  in  exercise  of  any  power  Appointments  by  wui 
shall  be  valid  unless  the  same  be  executed  in  manner  hereinbefore  o°i,er*',vi'iLTo.'^^  '"'"' 
required  and  every  Avill  executed  in  manner  hereinbefore  required  7  Wm.  iv.  &  1  Vic. 
shall  so  far  as  respects  the  execution  and  attestation  thereof  be  a  j^^g''  '°'  ^  ^'™'s 
A-alid  execution  of  a  power  of  appointment  by  Avill  notwithstanding  it 

shall  have  been  expressly  required  that  a  Avill  made  in  exercise  of 

such 
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31  VicTOEia:  No.  24.  sixcli  powei"  shoulcl  be  exGcuted  Avith  some  additional  or  otlier  form  of 

execution  or  solemnity. 
Soldiers' and  mari-  43_  Provided  alwavs  that  any  soldier  beina-  in  actual  military 

ners   wills  excepted.  .  .  "  ^      •  j  t  n  t  • 

7  \Vm.  IV.  &1  Tie.  service  or  any  mariner  or  seaman   being  at  sea  may  dispose  oi  his 

c.  2G  s.  11.    2  Pring  personal  estate  as  he  might  have  done  before  the  making  of  this  Act. 

Act  not  to  affect  pro-  ^^-  Tliis  Act  shall  iiot  prejudice  or  affect  any  of  the  provisions 

Tisionsof  iiGeo.  IV.  Contained  in  an  Act  passed  in  the  eleventh  year  of  the  reign  of  His 

wkh  respect  to  wiUs  ^l^^j^sty  King  George  the  Fourth  and  the  first  year  of  the  reign  of 

of  petty  officers  i-c.     His  late   Majesty  King  William  the  Fourth  intituled    "An  Act  to 

c.  26™.  12.     2  Prim^  "  ^mend  ami  consolidate  the  laics  relating  to  the  pay  of  the  royal  navy" 

'i-Ti^-  respecting  the  wills  of  petty  officers  and  seamen  in  the  royal  navy 

and   non-commissioned   officers    of  marines    and   marines    so   far  as 

relates  to  their  wages  pay  prize  money  bounty  money  and  allowances 

or  other  moneys  payable  in  respect  of  services  in  Her  Majesty's  navy. 

Pithlicatio7i. 
requtlte'""  "°' '°  ^^  ^^'  Eveiy  will  executed  in  manner  hereinbefore  required  shall 

7  wm.  IV.  &  1  Tie.  be  valid  witliout  any  other  pu.blication  thereof. 

c.  26  s.  13.     2  Pring 

1778.  Competency  of  Attesting  TVitnesses. 

i^com"°etInc'^  "Swit-  ^^-  ^^  ^^^  pcrsou  wlio 'shall  attcst  the  execution  of  a  will  shall 

nes8.  at  the  time  of  the  execution  thereof  or  at  any  time  afterwards  be 

c  26™  14^  "2  Piin'^^^^'^^^^r®^^^^^^*^  ^"^  ^^^"^^^^^^^  ^  witness  to  prove  the  execution  thereof 

1779.  such  will  shall  not  on  that  account  be  invalid. 

Gifts  to  an  attesting  47.  If  any  persou  shall  attest  the  execution  of  any  will  to  whom 

7 'wm.  ^^v.^i^i  Vic.  ^^  ^^  whosc  wifc  or  husband   any   beneficial   devise   legacy   estate 

c.  26  8. 15.    2  Pring  interest  gift  or  appointment  of  or  affecting  any  real  or  personal  estate 

(other  than  and  except  charges  and  directions  for  the  payment  of  any 

debt  or  debts)  shall  be  thereby   given  or  made  such  devise  legacy 

estate  interest  gift  or  appointment  shall  so  far  only  as  concerns  such 

person  attesting  the  execution  of  such  will  or  the  wife  or  husband  of 

such  person  or  any  person  claiming  under  such  person  or  wife  or 

husband  be  utterly  null  and  void  and  such  person  so  attesting  shall 

be  admitted  as  a  witness  to  prove  the  execution  of  such  will  or  to 

prove  the  validity  or  invalidity  thereof  notwithstanding  such  devise 

legacy  estate  interest  gift  or  appointment  mentioned  in  such  will. 

Creditor  attesting  to  43.  In  casc  bv  aiiv  will  any  real  or  personal  estate  shall  be 

be  admitted  a  witness.      ,  1  -.i  i    i   .  i    1   -  i  Ti  j.i  ■  l- 

7  Wm.  IV.  &  1  Vic.  cliarged   with  any  debt  or  debts  and  any  creditor   or   the  wife  or 
1779  ^'  ^^'    ^  ^^"^^  husband  of  any  creditor  Avhose  debt  is  so  charged  shall  attest  the 

execution    of  such  will  such  creditor   notwithstanding    such  charge 

shall  be  admitted  a  witness  to  prove  the  execution  of  such  will  or  to 

prove  the  validity  or  invalidity  thereof. 
Executor  to  be  ad-  49.  ^q  pcrsou  sliall  ou  accouut  of  liis  being  an  executor  of  a 

7  Wm.  IV.  &  1  Vic.  ""'ill  l^e  incompetent  to  be  admitted  a  witness  to  proVe  the  execution 
1779  ^'  ^^'    ^  ^^^°  ^^  such  wUl  or  a  witness  to  prove  the  validity  or  invalidity  thereof. 

Revocation  and  Alteration. 
Will  to  be  revoked  by  59.  Evcry  wiU  made  by  a  man  or  Avoman  shall  be  revoked  by 

7  wm.  IT.  &  1  Vic.  his  or  her  marriage  except  a  will  made  in  exercise  of  a  power  of 
1779 "'  ^^'    ^  ^""^  ajipointment   when   the   real    or  personal   estate   thereby   ajipointed 

would  not  in  default  of  such  appointment  pass  to  his  or  her  heir 

executor 
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executor  or  administrator  or  the  person  entitled  as  his  or  her  next  of  3i  Victobi*  Xo.  21. 
kin  under  any  statute  of  dislrilnition. 

51.  No    will    shall   l)e   revoked   hy   any   presumption    of  an  ^<"^''i '=>'>« ""emoted 
intention  on  the  ground  of  an  alteration  in  circumstances.  7^Wm."n'.*&"i  vic. 

52.  No  -will  or  codicil  or  anv  part  thereof  shall  he  revoked  «•  2fi  s- I'J-    2  Pring 

(.       X  177Q 

otherwise  than  as  aforesaid   or  by  another  will  or  codicil  executed  i„  ,'.,,^t  ^3,^,  ^i^^ 

in   manner   hereinhefore  required  or  by  some  writing*  declaring  an  may  be  revoked. 

intention  to  revoke  the  same  and  executed  in  the  manner  in  which  a^  aV^s.  20  Vi'Ing 

will  is  hereinhefore  required  to  he  executed  or  hy  the  burning  tearing  1779. 

or  otherwise  destroying  the  same  by  the  testator  or  by  some  person  in 

his  presence  and  by  his  direction  with  the  intention  of  revoking  the 

same. 

53.  No  obliteration  interlineation  or  other  alteration  made  in  No  alteration  in  a  will 
any  will  after  the  execution  thereof  shall  be  valid  or  liave  anv  effect  ^';';",,'',\7,J^^^^ 


except  so  far  as  the  Avords  or  effect  of  the  will  before  such  alteration  «iii. 

shall  not  be  apparent  imless  such  alteration  shall  be  executed  in  like  I  26'".  21'  2  Prin" 

manner  as  hereinbefore  is  required  for  the  execution  of  the  will  but  i779. 

the  will  Avith  such  alteration  as  part  thereof  shall  be  deemed  to  be 

duly  executed  if  the  signature  of  the  testator  and  the  subscription  of 

the  witnesses  be  made  in  the  margin  or  on  some  other  jjart  of  the  will 

opposite  or  near  to  such  alteration  or  at  the  foot  or  end  of  or  opposite 

to  a  memorandum  referring  to  such  alteration  and  written  at  the  end 

or  some  other  part  of  the  will. 

Hevlval. 

54.  No  will  or  codicil  or  any  part  thereof  which  shall  be  in  any  itow  revoVed  wiu 
manner  revoked  shall  be  revived  otherAvise  than  by  the  re-cxecution  7"^!™'!  Tv.'^&'i  Vic. 
thereof  or  by  a  codicil  executed  in  manner  hereinbefore  required  and  <-;26  s.  22.    2  Priug 
showing  an  intention  to  reA'iAe  the  same  and  Avhen  any  Avill  or  codicil   " 

which  shall  be  partly  revoked  and  afterwards  Avholly  revoked  shall  be 
revived  such  revival  shall  not  extend  to  so  much  thereof  as  shall  have 
been  revoked  before  the  revocation  of  the  whole  thereof  unless  an 
intention  to  the  contrarv  shall  be  shoAvn. 

t. 

Construing  of  Wills. 

55.  No  conveyance  or  other  act  made  or  done  subsequently  to  when  a  devise  not  to 
the  execution  of  a  avUI  of  or  relating  to  any  real  or  personal  estate  ^Zn-etJ"^ "'°^' 
therein  comprised  except  an  act  by  Avhich  such  ■will  shall  be  revoked ~  Wm.  iv. &  1  vie. 
as   aforesaid  shall  jirevent  the  operation  of  the  will  Avith  i*espect  to  Jjl^ /' ^'*"    ^^""s 
such  estate  or  interest  in  such  real  or  jicrsonal  estate  as  the  testator 

shall  have  power  to  dispose  of  by  Avill  at  the  time  of  his  death. 

56.  Every  Avill  shall  be  construed  Avith  reference  to  the  real  a  win  to  speak  from 
estate  and  personal  estate  comprised  in  it  to  s])cak  and  take  effect  as  Jl.tor''^""'  °^ "'° '"" 
if  it  had  been  executed  immediately  before  the  death  of  the  testator  7  Wm.  ry.&  1  vic. 
unless  a  contrary  intention  shall  appear  by  the  will.  JVso.  °'  ^*'    '  ^""^ 

57.  Unless  a  contrary  intention  shall  appear  by  the  Avill  such  wimt  0  residuary 
real  estate  or  interest  therein  as  shall  be  comprised  or  intended  to  be  7'''\vm'''ivT'rvi"c 
comprised  in  any  devise  in  such  Avill  contained  Avhich  shall  fail  or  be  o_20  s.  25.    2  Pring 
void  by  reason  of  the  death  of  the  devisee    in  the  lifetime  of  the^'®^' 
testator  or  bv  reason  of  such  devise  being  contrarv  to  laAv  or  otherwise 

incapable  of  taking  effect  shall  be  included  in  the  residuary  devise 
(if  anv)  contained  in  such  will. 

58.  A 
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31  VicTOKM  Ko.  24.  58.  A  devise  of  the  land  of  tlie  testator  or  of  tlie  land  of  the 

-„  ,  , ,    .    testator  in  any  place  or  in  the  occupation  of  any  ])erson  mentioned  in 

\v  lint  a  general  devise      .  „-  V  •  i  -t       i     •  i  i  j_i 

shall  include.  his  Will  or  Otherwise  described  m  a  general  manner  and  any  other 

^  oJ"ol^'  WJ-"''  seneral  devise  wliich  would  descrihe  a  leasehold  estate  if  the  testator 

1780.  °  had   no    freehold  estate   Avhich   could  he    described   by   it   shall   he 

construed   to   include   the   leasehold   estates   of  the   testator  or   his 

leasehold  estates  or  any  of  them   to   Avhich    such    description    shall 

extend  (as  the  case  may  he)   as  well  as  freehold  estates   imless   a 

contrary  intention  shall  appear  by  the  will. 

wiiat  a  general  gift  59.  A  general  dovisc  of  the  real  estate  of  the  testator  or  of  the 

eiia^inciude.^  1  Vie  ^'^^^  cstatc  of  tlio  tcstator  ill  any  place  or  in  the  occupation  of  any 

c.  26  s.  27.   2 1'ring  persoii  mentioned   in  his  Mill   or  otherwise   described   in   a  general 

^''^^-  manner  shall  be  construed  to  include   any   real  estate  or  any  real 

estate  to  which  such  description  shall  extend  (as  the  case  may  be) 

which  he  may  have  power  to  appoint  in  any  manner  he  may  think 

proper  and  shall  operate   as   an   execution   of  such  power  luiless  a 

contrary  intention  shall  appear  by  the  will  and  in  like  manner  a 

bequest  of  the  personal   estate   of  the   testator   or  any  bequest   of 

personal  property  described  in  a  general  manner  shall  be  construed 

to  include  any  personal  estate  or  any  personal  estate  to  which  such 

description  shall  extend  (as  the  case  may  be)  which  he  may  have 

power  to  appoint  in  any  manner   he   may   think  proper  and  shall 

operate  as  an  execution  of  such  power  unless  a  contrary  intention 

shall  appear  by  the  will. 

How  a  devise  without  .  60.  Where   any   real   estate   shall   be   devised  to  any  person 

IiiTu  be  TOiTstraed'    witliout  any  words  of  limitation  such  devise  shall  be  consti'ued  to  pass 

7  wm.  IV.  &  1  Vic.  the  fee  simple  or  other  the  whole  estate  or  interest  which  the  testator 

1779  ^'  ^^'    ^  '^™'^  li^'^fl  power  to  dispose  of  by  will  in  such  real  estate  imless  a  contrary 

intention  shall  appear  by  the  will. 
How  the  words "  die  61.  lu  any  deviso  or  bequest  of  real  or  personal   estate   the 

^!*!>«"'f^"';" °r "''',';  words  "  die  without  issue"  or  "die  without  leaving  issue"  or  " have 

without  leaving  issue  ...  ,,  i  i   •    i  •  i        -ii  j. 

or "  have  no  issue"     HO  issuc     Or  any  othcr  woi'ds  which  may  import  either  a  want  or 

y'wm*^  iv^ &Tvic  f^ii^^i'^  of  issuc  of  ally  person  in  his  lifetime  or  at  the  time  of  his  death 

c.  20  8.  29.    2  Pring  or  au  indefinite  failure  of  his  issue  shall  be  construed  to  mean  a  want 

^''^^-  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such 

person  and  not  an  indefinite  failure  of  his  issue  unless  a  contrary 

intention  shall  appear  by  the  will  by  reason  of  such  person  having  a 

prior  estate  tail  or  of  a  preceding  gift  being  without  any  implication 

arising  from  such  Avords  a  limitation  of  an  estate  tail  to  such  person 

or  issue  or  otherwise    Provided  that  this  Act  shall  not  extend  to  cases 

where   such  words  as  aforesaid   import   if  no  issue  described   in   a 

preceding  gift  shall  be  born  or  if  there  shall  be  no  issue  who  shall  live 

to  attain  the  age  or  otherwise  answer  the  description  required  for 

obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue. 

Trustees  and  Executors. 
No  devise  to  trustees  02.  Where  any  real  estate  shall  be  devised  to  any  trustee  or 

or  ".^''{'"'"^''^'^^f^^jPj  executor  such  devise  shall  be  construed  to  pass  the  fee  simple  or  other 
in*tere5t.  ^"^^  ^  tlic  whole  cstatc  or  interest  which  the  testator  had  power  to  dispose  of 
'  m's  ao^^Prirr  ^y  ^^^^  ^^  such  real  estate  unless  a  definite  term  of  years  absolute  or 
1781.  determinable  or  an  estate  of  freehold  shall  thereby  be  given  to  him 

expressly  or  by  implication. 

63.  Where 


c 
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G3.  Where  any  real  estate  shall  be  devised  to  a  trustee  Avithout  3i  VicTDm.i:  No.  2%. 
auy  express  limitatiou  of  the  estate  to  be  taken  by  sueh  trustee  and  t,    ,        : 

jiir>'i-j  i-  1  lii  •!  1  .^  rustces  under  an 

the  benciicial  interest  m  sueh  real  estate  or  m  tlie  surplus  rents  and  unlimited  devi^o  &c. 
profits  thereof  shall   not   be   given   to  any  person   tVn-  life  or  sut^h  7*  ^y^  "jy*^""^"  ^  Yi^ 
beneficial   interest   shall  be   given   to   any   person   for  life  but  the  0. 20  s.  31.    2  Priug 
purposes  of  tlie  trust  may  continue  beyond  the  life  of  sucli  person  ^'^^'' 
such  devise  shall  be  construed  to  Acst  in  such  trustee  the  fee  simple 
or  other  the  whole  legal  estate  wliich  the  testator  had  power  to  dispose 
of  by  Avill  in  such  real  estate  and  not  an  estate  determinable  when  the 
purposes  of  the  trust  shall  be  satisfied. 

l/opse. 

Gl.  Wliere  any  person  to  whom  any  real  eshitc  shall  be  devised  Devises  of  estates  tail 
for  an  estate  tail  or  an  estate  in  quasi  entail  shall  die  iu  the  lifetime  7'\vm°'i\r&  1  vic. 
of  the  testator  leaving  issue  who  Avould  be  inheritable  under  such  c.  20  s.  32.    2  Pring 
entail  and  any  siich  issue  shall  be  living  at  the  time  of  the  death  of  ^^®^' 
the  testator  such  devise  shall  not  lapse  but  shall  take  effect  as  if  the 
deatb  of  such  person  had  happened  immediately  after  the  death  of  the 
testator  unless  a  contrary  intention  shall  appear  by  the  will. 

05.  AVherc   any  person  being  a  child  or  other  issue  of  tlie  oifi^  to  ciiiidien  or 
testator   to   Avliom   any   real  or  personal   estate  shall  be  devised  or  °4'uo^rvingau'he''t"- 
bequeathed  for  any  estate  or  interest  not   determinable  at  or  before 'a^of'sticatii  shall  not 
the  death  of  such  person  shall  die  in  the  lifetime  of  the  testator  y^'^vm.  iv.  i  1  vic. 
leaving  issue  and  any  such  issue  of  such  person  shall  be  living  at  the  «•  20  3. 33.    2  rring 
time  of  the  death  of  the  testator  such  devise  or  bequest  shall  not  lapse 
but  shall  take  effect  as  if  the  death  of  such  jjerson  had  happened 
immediately  after  the  death  of  the  testator  unless  a  contrary  intention 
shall  appear  by  the  will. 

Powers. 

66,  A  deed  hereafter  executed  in  the  presence  of  and  attested  by  Mode  of  exceutiou  of 
two  or  more  Avitnesses  in  the  manner  in  Avbich  deeds  are  ordinarily  l^'^^oj yj^.  ^  33 
executed  and  attested  shall  so  far  as  respects  the  execution  and  attes-  s.  12. 

tation  thereof  be  a  valid  execution  of  a  power  of  appointment  by  deed 
or  by  any  instrument  in  writing  not  testamentary  notwithstanding  it 
shall  have  been  cxprcissly  required  that  a  deed  or  instrument  in  Avriting 
made  in  exercise  of  sucli  power  slioidd  be  executed  or  attested  A\dth 
some  additional  or  other  form  of  execution  or  attestation  or  solemnity 
Provided  always  that  this  provision  shall  not  operate  to  defeat  any 
direction  in  the  instrument  creating  the  power  that  the  consent  of  any 
particular  person  shall  be  necessary  to  a  valid  execution  or  that  any 
act  shall  be  iierformed  in  order  to  give  Aalidity  to  any  appointment 
having  no  relation  to  the  mode  of  executing  and  attesting  the  instru- 
ment and  nothing  herein  contained  shall  prevent  the  donee  of  a  power 
from  executing  it  conformably  to  the  power  by  writing  or  otherwise 
than  by  an  iustriunent  executed  and  attested  as  an  ordinary  deed  and  to 
any  such  execution  of  a  poAVcr  this  provision  sliall  not  extend. 

67.  Where  under  a  poAver  of  sale  a  hoiuljide  sale  shall  be  made  of  Sale  under  power  not 
an  estate  Avitli  the  timber  thereon  or  any  other  articles  attached  thereto  ^^^^mn  of  "'misiakou 
and  the  tenant  for  life  or  auy  oilier  party  to  the  transaction  shall  by  payment  to   tenant 
mistake  be  allowed  to  receive  for  his  own  benefit  a  portion   of  tlic  22'^&23  vic.  c.  25 
pm'cliasc  money  as  the  value  of  the  timber  or  other  articles  it  shall  be  s- 15. 

lawful  for  the  Supreme  Com-t  upon  any  bill  or  application  in  a  summary 

■way 
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31  TicTORia:  No.  24.  Way  as  the  case  may  reqiiii-c  or  permit  to  declare  that  upon  ]iayment  by 
the  purchaser  or  the  claimant  under  him  of  the  full  value  of  the  timber 
and  articles  at  the  time  of  sale  with  such  interest  thereon  as  the  court 
shall  direct  and  the  settlement  of  the  said  princijial  moneys  and 
interest  iinder  the  direction  of  the  court  xqion  such  parties  as  in  the 
oi)inion  of  the  coiu't  shall  be  entitled  thereto  the  said  sale  ought  to  be 
established  and  upon  such  payment  and  settlement  being  made 
accordingly  the  com't  may  declare  that  the"  said  sale  is  valid  and  there- 
upon the  legal  estate  shall  vest  and  go  in  like  manner  as  if  the  power 
had  been  duly  executed  and  the  costs  of  the  said  application  as  between 
solicitor  and  client  shall  be  paid  by  the  pm*chaser  or  tlie  claimant 
under  him. 
Devisee  in  trust  may  08.  Where  by  any  -v^lII  which  shall  come  into  operation  after 

!iotwiti"s°taudin|  ^^ "  ^lic  Commencement  of  this  Act  the  testator  shall  have  charged  his  real 
want  of  express  power  estate  or  any  sjiecific  portion  thereof  Avith  the  payments  of  his  debts  or 
22  &''2'3  Vic.  c.  35  witli  tlic  payment  of  any  legacy  or  other  specific  sum  of  money  and 
6- 1^-  shall  have  devised  the  estate  so  charged  to  any  trustee  or  trustees  for  the 

whole  of  his  estate  or  interest  therein  and  shall  not  have  niade  any 
express  provision  for  the  raising  of  such  debt  legacy  or  sum  of  money 
out  of  such  estate  it  shall  be  lawful  for  the  said  devisee  or  devisees  in 
trust  notwithstanding  any  trusts  actually  declared  l)y  the  testator  to 
raise  such  debts  legacy  or  money  as  aforesaid  by  a  sale  and  absolute 
disposition  by  public  auction  or  private  contract  of  the  said  heredita- 
]nents  or  any  part  thereof  or  by  a  mortgage  of  the  same  or  partly  in 
one  mode  and  partly  in  the  other  and  any  deed  or  deeds  of  mortgage 
so  executed  may  reserve  such  rate  of  interest  and  fix  such  pei-iod  or 
periods  of  repayment  as  the  person  or  persons  executing  the  same  shall 
think  proper. 
Powers  given  by  last  69.  Thcpowcrs  Conferred  by  the  last  section  shall  extend  to  all 

section  extended  to  ^^^^  evcrv  pcrsou  or  pcrsous  in  whom  the  estate  devised  shall  for  the 

survivors      devisees  i-'i  jni  •  i  •       ^  -i       • 

&c.  tune  being  be  vested  by  survivorship  cicscent  or  devise  or  to  any  person 

22^&  23  Vie.  c.  38    q^,  persoiis  who  may  be  appointed  under  any  power  in  the  will  or  by 

the   com't   to   succeed   to  the  trusteeship  vested  in  such  devisee  or 

devisees  in  trust  as  aforesaid. 

Executors   to  have  70.  If  any  tcstator  who  shall  have  created  such  a  charge  as  is 

^°  nc'"  &c°niic™Ticre  c^pscribed  in  the  section  next  but  one  preceding  shall  not  have  devised 

is  no  sufficient  devise,  thc  hereditaments  charged  as  aforesaid  in  such  terms  as  that  his  whole 

Tie  ^^  ^  "^  "  ^^     estate  and  interest  therein  shall  become  vested  in  any  trustee  or  trustees 

the  executor  or  executors  for  the  time  being  named  in  such  will  (if 

any)  shall  have  the  same  or  the  like  power  of  raismg  the  said  moneys 

as  is  hereinbefore  vested  in  the  devisee  or  devisees  in  trust  of  the  said 

hereditaments  and  such  power  shall  from  time  to  time  devolve  to  and 

become  vested  in  the  person  or  persons  (if  any)  in  whom  the  executorship 

shall  for  the  time  being  be  vested  but  any  sale  or  mortgage  under  this 

Act  shall  o])erate  only  on  the  estate  and   interest  Avhether  legal  or 

equitable  of  thc  testator  and  shall  not  render  it  unnecessary  to  get  in  any 

outstanding  su])sisting  legal  estate. 

Purchasers  &e.  not  71.  Purcliasers  or   mortgagccs   shall  not  be  bound  to  inquire 

bound  to  inquire  as  -^^rjigtlicr  thc  uowcrs  coufcrrcd  by  the  three  sections  last  precediug  of 

to  powers.  1  V  •Ti""i 

22  &  23  Vic.  e.  35      this  Act  Or  either  of  tlicm  sliall  have  been  duly  and  exercised  by  the 
*•  ^^'  person  or  persons  acting  in  vktue  thereof. 

72.  The 
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72.  The  provisions  contained  in  tlic  said  tlu-ee  sections  shall  not  31  Victobije  no.  2t. 
in  any  way  ])rejii{licc  or  alTect  any  sale  or  niorti?aL!;e  already  made  or  j^^^n^jij"^  ^^  ^^^ 
li(>roarter  to  l)e  made  under  or  in  pursuance  of  any  will  comint;  into  71  not  to  oBcct 
operation  before  the  eomniencement  of  this  Act  hut  the  validity  of  any  J'"^"[",,j'|"  ,J;^^i ^^ 
sueli  sale  or  niorti^'age  shall  be  ascertained  and  deteruiined  in  all  respects  in  fee  or  in  tail. 

as  if  this  Act  had  not  passed  and  the  said  several  sections  shall  not  f'jg  "*  ^ "'■'■■ '^ 
extend  to  a  devise  to  any  person  or  persons  in  fee  or  in  tail  or  for  the 
testator's  whole  estate  and  interest  eharsi-ed  with  debts  or  legacies  nor 
shall  they  alfect  the  power  of  any  such  devisee  or  devisees  to  sell  or 
mortgage  as  he  or  they  may  by  law  now  do. 

Uses. 

73.  Where  bv  anv  instnunent  anv  hereditaments  have  been  or  Provision  for  cases 
shall  be  limited  to  uses  all  uses  thereunder  whether  cxjjressed  or  hnplied  "i^"TxLr^  "'"' 
by  laAV  and  \>hether  immediate  or  future  or  contingent  or  executory  or  23  &  24  vic.  c.  38 
to  be  declared  luider  any  power  therein  contained  shall  take  effect  Avhen  *'  '' 

and  as  they  arise  by  force  of  and  by  relation  to  the  estate  and  seisin 
originally  vested  in  the  person  seised  to  the  uses  arid  the  continued 
existence  in  him  or  elsewhei-e  of  any  seisin  to  iises  or  scintilla  juris 
shall  not  be  deemed  necessary  for  the  support  of  or  to  give  clfect  to 
futm-e  or  contingent  or  executory  uses  nor  shall  any  such  seishi  to  uses 
or  sciulilla  juris  be  deemed  to  be  suspended  or  to  remain  or  to  subsist 
in  him  or  elsewhere. 

74.  This  Act  shall  not  extend  to  any  will  made  before  the  first  To  wimt  wiiis  nnd 
day  of  January  one  thousand  eight  hundred  and  forty  and  every  will  ^'.^'t'^f^temi'/^''  ''"" 
re-executed  or  re-published  or   revived  by  any   codicil   shall  for  the "  Wm.  iv.  &  1  vie. 
purposes  of  this  Act  be  deemed  to  have  been  made  at  the  time  at  which  '''  '^  *'  ^*' 

the  same  shall  be  so  re-executed  re-published  or  revived  and  that  this 
Act  shall  not  extend  to  any  estate  pur  autre  vie  of  any  person  who 
shall  have  died  before  the  fii'st  day  of  January  one  thousand  eight 
hundred  and  forty. 

Hemedies  of  Creditors  agaiust  liealtij. 

75.  And  whereas  it  is  not  reasonable  or  just  that  by  the  practice  For rcmeiiTing frauds 
or  contrivance  of  any  debtors  their  creditors  should  be  defrauded  of  p°^"i''tor?bT"«iii8. 
their  just  debts  and  nevertheless  it  hath  often  so  happened  that  where  11  p^o.  iv.  & 
several  persons  having  by  l)onds  covenants  or  oilier  specialties  bound  }  i.,.",',„. 175.'''  '  °' 
themselves  and  their  heirs  and  have  afterwards  died  seized  in  fee  simple 

of  and  in  messuages  lands  tenements  and  hereditaments  or  had  power 
or  authority  to  dis])ose  of  or  charge  the  same  by  their  wills  or  testa- 
ments have  to  the  defraudinc'  of  such  their  creditors  by  their  last  wills 
or  testaments  devised  the  same  or  disposed  thereof  in  such  manner  as 
such  creditors  have  lost  their  said  dt>bts  fin-  remedvimi-  of  which  and 
for  the  maintenance  of  just  and  ui)right  dealing  be  it  therefore  further 
enacted  That  all  wills  aiul  testamentary  limitations  dispositions  or 
appointments  already  made  by  persons  now  in  being  or  hereafter  to  be 
made  by  any  person  or  persons  whomsoever  of  or  concerning  any 
messuages  lauds  tenements  or  hereditaments  or  any  rent  i)rofit  l(>rm  or 
charge  out  of  the  same  Avhereof  any  person  or  ])ersons  at  the  time  of 
his  her  or  theii-  decease  shall  be  seized  iu  fee  simple  in  possession 
reversion  or  remainder  or  have  power  to  dispose  of  the  same  by  ins  her 
or  their  last  wills  or  testaments  shall  be  deemed  or  taken  (only  as 

against 
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aiVicTOBia:  No.  21.  against  sucli  per.son  or  persons  bodies  politic  or  corporate  and  his  and 

theii'  heirs  successors  executors  administrators  and  assigns  and  every  of 

them  witli  whom  the  person  or  persons  making  any  such  -wills  or 

testaments  limitations  dispositions  or  appointments  shall  have  entered 

into  any  bond  covenant  or  other  specialty  binding  his  her  or  theu'  heks) 

to  be  fraudulent  and  clearly  absolutely  and  u.tterly  void  frustrate  and 

of  none  effect  any  pretence  color  feigned  or  presumed  consideration  or 

any  other  matter  or  thing  to  the  contrary  notmthstandmg. 

Enabling  creditors  to  76.  And  for  the  meaus  that  such  creditors  may  be  enabled  to 

recover  upon  bonds    ^gpoyer  upou  siTcli  bouds  covcuants  aud  otlicr  specialties  be  it  further 

11  Geo.  IV.  &  1  Wm.  enacted  That  in  the  cases  before  mentioned  every  such  creditor  shall 

1  Prin.'^lTS.^'  '^^^  ^^^J  ^^^"^^  ^^d  maintain  his  lier  and  then'  action  and  actions  of 

debt  or  covenant  upon  the  said  bouds  covenants  and  specialties  against 

the  heii"  and  heirs  at  law  of  such  obligor  or  obligors  covenantor  or 

covenantors  and  such  devisee  and  devisees  or  the  devisee  or  devisees  of 

such  fir.st-mentioned  devisee  or  devisees  jointly  by  vu-tue  of  this  Act 

and  such  devisee  and  devisees  shall  be  liable  and  char"eable  for  a  false 

plea  by  him  or  them  pleaded  in  the  same  manner  as  any  heir  should 

have  been  for  any  false  plea  by  him  pleaded  or  for  not  confessing  the 

lands  or  tenements  to  him  descended. 

If  there  is  no  heii-  at  77.  If  iu  any  case  there  shall  not  be  any  heir  at  law  against 

mlint^lined'aSt'^''  v\-hom  joiutly  with  the  devisee  or  devisees  a  remedy  is  liereby  given 

the  devisee.  °  iu  cvciy  sucli  casc  cvciy  crcditor  to  whom  by  this  Act  relief  is  so  given 

iv.^c!47^s.'iL  ^^'""  shall  aud  may  have  and  maintain  his  her  and  then*  action  and  actions 

I  Pring  475.  of  debt  or  covenant  as  the  case  may  be  against  such  devisee  or  devisees 

solely  and  such  devisee  or  devisees  shall  be  liable  for  false  plea  as 

aforesaid. 
isot  to  affect  limita-  78.    Providcd   that  whcrc   there   hath   been   or   shall   be  any 

portLn^f•of ciudreu!  ^^^^^'^^^^^  Or  appointment  devise  or  disposition  of  or  concerning  any 

II  Geo.iv.  &  1  Wm.  messiuiges  lands  tenements  or  hereditaments  for  the  raising  or  payment 
i^'rin^  47G^'  *^^'  ^^^y  1"^^^  ^^^^  i^^*'^  ^^^^^  ^^'  f^cl^ts  or  ally  portion  or  portions   sum  or 

sums  of  money  for  any  child  or  children  of  any  person  according  to 
or  in  pursuance  of  any  marriage  contract  or  agreement  in  writing 
bond  fide  made  before  such  marriage  the  same  and  every  of  them  shall 
be  iu  full  force  and  the  same  messuages  lands  tenements  and  heredita- 
ments shall  and  may  be  holden  and  enjoyed  by  every  such  person 
or  persons  liis  her  and  their  hens  executors  administrators  and  assigns 
for  whom  the  said  limitation  appointment  devise  or  disposition  was 
made  and  by  liis  her  and  their  trustee  or  trustees  his  her  and  their 
heu's  executors  administrators  and  assigns  for  such  estate  or  interest 
as  shall  be  so  limited  or  appointed  devised  or  disposed  until  such  debt 
or  debts  portion  or  portions  shall  be  raised  paid  and  satisfied  anything 
in  this  Act  contained  to  the  contrary  notwithstanding. 
Heu-  at  law  to  bo  79.  lu  all  cases  Avhcre  any  heir  at  law  shall  l)e  liable  to  pay  the 

aitii'ou^h  he  ra'ay  "^^di  ^^^^^s  or  pcrform  the  covenants  of  his  ancestors  iu  regard  of  any  lands 
estate  before  action  tenements  or  hereditaments  descended  to  liim  and  shall  sell  alien  or 
i™Geo^  IV  &  1  Wm.  ^^^^  O"^^'-'  the  Same  before  any  action  brought  or  process  sued  out 
IV.  c.  47  s.  G.  against  him  such  heir  at  law  shall  be  answera1)le  for  such  debt  or  debts 

iPrmg4/G.  ^j,  coveuauts  iu  an  action  or  actions  of  debt  or  covenant  to  the  value 

of  the  said  lauds  so  by  him  sold  aliened  or  made  over  in  which  cases 
all  creditors  shall  be  preferred  as  in  actions  against  executors  and 

administrators 
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administrators   and   such   execution   shall   be   taken   out   upon    any  aivicTonu:  Xo.2i. 
judijment  or  judi^finents  so  obtained  against  such  heir  to  the  value  of 
the  said  laud  as  if  the  same  were  liis  own  projjer  debt  or  debts  saving 
that  the  lands  tenements  and  hci-editaments  bond  Jidc  aliened  before 
the  action  brought  shall  not  be  liable  to  such  execution. 

80.  Provided  that  where  any  action  of  debt  or  covenant  upon  Whcvc  nn  action  of 
any  specialty  is  In-ought  against  the  heir  he  may  plead  viois  per  descent  o^,'^f„sJ%i|'e°hcir'  Uo 
at  the  time  of  the  original  writ  brought  or  the  bill  filed  against  him  may  i>iead  riem  pei- 
anything  herein  contained  to  the  contrary  notwithstandmg  and  the  j"'(j"^jy  ,^  ^-^^^ 
plaintitf  in  such  action  may  re])ly  that  he  had  lands  tenements  or  iv.  c.  47  e.  7. 
hereditaments  from  his  ancestors  before  the  origuial  writ  brought  or  bill  ^  ^'""s  ''^^^• 
tiled  and  if  upon  the  issue  joined  thereupon  it  be  found  for  the  jdaintiif 

the  jury  shall  inquire  of  the  value  of  the  lands  tenements  or  heredita- 
ments so  descended  and  thereupon  judgment  shall  be  given  and 
execv\tio)\  shall  be  aAvarded  as  aforesaid  but  if  judgment  be  given 
against  such  heir  by  confession  of  the  action  without  confessing  the 
assets  descended  or  upon  demurrer  or  nihil  dicit  it  shall  be  for  the  debt 
and  damage  without  any  Avrit  to  inquire  of  the  lauds  tenements  or 
hereditaments  so  descended. 

81.  Provided  that  all  and  eveiy  the  devisee  and  devisees  made  Devisees  to  be  liaWo 
liable  by  this  Act  shall  be  liable  and  chargeable  in  the  same  manner  jj^';;"™"  »'  ^'^  »' 
as  the  heir  at  law  by  force  of  this  Act  notwithstanding  the  lands  11  Geo.  iv.&  iWm. 
tenements  and  hereditaments  to  him  or  them  devised  shall  be  aliened  [^r^ig  47G.**' 
before  the  action  brought. 

82.  From  and  after  the  fourth  day  of  August  one  thousand  Traders'  estates  shau 

eight  hundi-ed  and  thirty-fovu"  where  any  person  being  at  the  time  of  l^^^fs^j'^red*  hi ''cou^ru 

his  death  a  trader  within  the  true  intent  and  meaning  of  the  laws  of  equity. 

relating  to  bankrupts  shall  have  died  seized  of  or  entitled  to  any  j^.^^'^y^g*  ^^'"• 

estate  or  interest  in  lands  tenements  or  hereditaments  or  other  real  1  iving  m. 

estate   which   he   shall  not  by  his  last   will    have   charged  with   or  J  ^^I'^g^^^^^'"- ^■ 

devised  subject  to  or  for  the  payment  of  his  debts  and  which  woidd 

be  assets  for  the  payment  of  his  debts  due  on  any  specialty  in  which 

the  heu's  were  bound  the  same  shall  be  assets  to  be  administered  in 

courts  of  equity  for  the  payment  of  all  the  just  debts  of  such  person 

as  well  debts  due  on  simple  contract  as  on  specialty  and  the  heir 

or  heu-s  at  law  devisee  or  devisees  of  such  debtor  and  the  devisee  or 

devisees  of  such  first-mentioned  devisee  or  devisees  shall  be  liable  to 

all  the  same  suits  in  equity  at  the  suit  of  any  of  the  creditors  of  such 

debtor  whether  creditors  by  simple  contract  or  by  specialty  as  they  are 

liable  to  at  the  suit  of  creditors  by  specialty  in  wliicli  the  heirs  were 

bound     Provided  always  that  in  the  administration  of  assets  by  com-ts  Creditors  by  specialty 

of  equity  under  and  by  virtue  of  this  provision  all  creditors  by  specialty  '** '"'  f""^  *"'*• 

in  which  the  heirs  are  boimd  shall  be  paid  the  full  amount  tjf  the 

debts  due  to  them  before  any  of  the  creditors  by  simple  contract  or  by 

specialty  in  which  the  heirs  are  not  bound  shall  be  paid  any  part  of 

theii-  demands. 

83.  Prom  and  after  the  day  and  year  last  aforesaid  where  any  paroi  shall  not  demur 
action  suit  or  other  proceeding  for  the  payment  of  debts  or  any  other  ^J  Q^^iy'&i wm 
piu'pose  shall  be  or  have  l)een  eommenced  or  prosecuted  by  or  against  iv.  c.  47  s.'io. 
any  infant  imder  the  age  of  twenty  years  either  alone  or  together  Avith  ^  ^""s  177. 

any  other  person  or  persons  the  parol  shall  not  demur  but  such  action 
s  suit 
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31  VicTOEia:  No.  24.  suit  01'  otlier  proceeding  shall  be  prosecuted  and  carried  on  in  the 

same  manner  and  as  effectually  as  any  action  or  suit  could  before  the 

passing  of  this  Act  be  carried  on  or  prosecuted  by  or  against  any 

infant  where  according  to  law  the  parol  did  not  demm-. 

Infants  to  mate  con-  8i.  Where  any  suit  hath  been  or  shall  be  instituted  in  any  com't 

veyances  under  order  ^f  equity  for  the  payment  of  any   debts  of  any  person    or   persons 

11  Geo.  iv.&iwm.  deceased  to  which  their  lieu'  or  heirs  devisee  or  devisees  maybe  subject 

Yvt^'^iT'^'         °^"  ^i'^^^l*^  ^^'^^  such  court  of  equity  shall  decree  the  estates  liable  to  such 

debts  or  any  of  them  to  be  sold  for  satisfaction  of  such  debt  or  debts 

and  by  reason  of  the  infancy  of  any  such  heir  or  lieu's  devisee  or  devisees 

an    immediate    conveyance    thereof   cannot    as    the    law    at    present 

stands  be  compelled  in  CA^ery  such  case  such  coiu-t  shall  direct  and  if 

necessary  compel  such  infant  or  infants  to  convey  such  estate  so  to  be 

sold  (by  all  proper  assm'ances  in  the  law)  to  the  piu'chaser  or  piu-chasers 

thereof  and  in  such  manner  as  the  said  court  shall  think  proper  and 

direct  and  every  such  infant  shall  make  such  conveyance  accordingly 

and  every  such  conveyance  shall  be  as  valid  and  eflPectual  to  all  intents 

and  pm-poses  as  if  such  person  or  persons  being  an  infant  or  infants  was 

or  were  at  the  time  of  executing  the  same  of  the  full  age  of  twenty-one 

vears. 

Persons  having  a  life  85.  Whcrc  any  lauds  tenements  or  hereditaments  hath  been  or 

the^ fee'  sUn'Iie^if'the  ^^^'^^^  ^^  dcviscd  in  Settlement  by  any  person  or  persons  whose  estate 

estateis  ordered  to  be  under  tliis  Act  or  by  law  or  by  his  or  then-  will  or  Avills  shall  be  liable 

n  Geo  IV  &  1  Wm  ^^  payment  of  any  of  his  or  their  debts  and  by  such  devise  shall  be 

IV.  c.  47  s.  12.         vested  in  any  person  or  jjcrsons  for  life  or  other  limited  interest  mth 

1  Pnng  477.  j^j^y  i-emaiuder  limitation  or  gift  over  which  may  not  be  tested  or  may 

be  vested  in  some  person  or  persons  from  whom  a  conveyance  or  other 

assiu'ance  of  the  same  cannot  be  obtained  or  by  way  of  executory  devise 

and  a  decree  shall  be  made  for  the  sale  thereof  for  the  payment  of  such 

debts  or  any  of  them  it  shall  be  lawful  for  the  court  by  whom  such  decree 

shall  be  made  to  direct  any  such  tenant  for  life  or  other  person  having 

a  limited  interest  or  the  first  executory  devisee  thereof  to  convey  release 

assign  surrender  or  otherwise  assiu-e  the  fee  simple  or  other  the  whole 

interest  or  interests  so  to  be  sold  to  the  purchaser  or  iiiu'chasers  or  in  such 

manner  as  the  coiu't  shall  think  proper  and  every  such  conveyance 

release  surrender  assignment  or  other  assvu-ance  shall  be  as  effectual  as  if 

the   person  who    shall   make  and  execute  the  same   were  seized  or 

possessed  of  the  fee  simjjle  or  other  whole  estate  so  to  be  sold. 

Courts  of  equity  86.  Tlic  two  sectious  last  preceding  shall  extend  and  the  same  are 

mort^ages^?  we\u3  ^1'^''^^^^^  coui'ts  of  cquity  to  dircct  mortgages  as 

6aie3.°  well  as  sales  to  be  made  of  the  estates  of  such  infant  heirs  or  devisees 

iVTi'n^  478.^ '  ^      ^s  ^^^  referred  to  in  the  said  section  last  but  one  preceding  and  also  of 

2  &  3  Vic.  c.  CO.        lands  tenements  or  hereditaments  devised  in  settlement  as  mentioned 

in  the  said  last  preceding  section  and  to  authorise  such  sales  and 

mortgages  to  be  made  in  cases  where  the  tenant  for  Ufe  or  other  j^erson 

having  a  limited  interest  or  the  first  executory  devisee  as  hereinbefore 

referred  to  is  an  infant. 

Surplus  of  money  87.  Whcii  any  such  sale  or  mortgage  shall  be  made  the  siu-jdIus 

moHgageafte'rdefray-  (if  ^my)  of  the  moucy  raiscd  by  such  sale  or  mortgage  wliich  shall 

ing  expenses  to  des-  remalu  after  answermg  the  pm'poses  for  which  the  same  shall  have 

cend  or  devolve  as  the  ,  •       ■,  iin-  ni         i  j.  i  iiii 

estate.  besB  raised   and   defraying    all    legal    costs  and  expenses   shall  be 

considered 
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considered  iu  all  respects  of  the  same  nature  and  descend  or  devolve  3i  Viotobu:  N0.24. 
in  tlie    same   manner    as    the     estate     or    the    lands    tenements   or 
hereditaments   so   sold   or  mortgaged  and  shall  helong  to  the  same  21  Vic.  No.  6  s.  2. 
persons   l)e  subject   to  the  same  limitations    and   provisions    and  be  2  &'^3"vit^e.  60. 
applicable  to  the  same  purposes  as  such  estate  or  such  lands  tenements 
or  hereditaments  would  have  belonged  and  been  subject  and  applicable 
to  in  case  no  such  sale  or  mortgage  had  been  made. 

88.  In    cases  in   other  respects  falling  within  the  provisions  Provisions  extended 
of  the  two  sections  last  but  two  preceding  the  section  last  but  two  d°ecea"td 'debtor  in 
preceding  shall  extend  and  is  hereby  extended  to  any  case  in  which  any  certain  cases. 
lands  tenements   or  hereditaments  of  any  deceased  person   shall  by  i^Hng  478.^°'^' 
descent  or  other^vise  than  by  devise  be  vested  in  the  heir  or  co-heh-s  of  n  &  i-  Vic.  e.  87. 
such  person  subject  to  an  executory  devise  over  in  favor  of  a  person  or 

persons  not  existing  or  not  ascertained  and  in  any  such  case  it  shall  be 
lawful  for  the  com-t  by  whom  any  decree  shall  be  made  as  mentioned 
to  direct  such  heir  or  co-heirs  although  an  infant  or  infants  to  convey 
release  assign  sm-render  or  otherwise  assure  the  fee  simple  or  other  the 
whole  interest  to  be  sold  to  the  purchaser  or  pm-chascrs  or  as  such 
court  shall  think  proper  and  every  such  conveyance  release  assignment 
surreiuler  or  other  assurance  shall  be  as  effectual  as  if  the  heir  or 
co-heu's  making  and  executing  the  same  was  or  were  seized  or  possessed 
of  the  fee  simple  or  other  whole  interest  and  estate  so  to  be  sold  and  if 
an  infant  or  infants  was  or  Avere  of  full  age. 

Commencement  and  Short  Title. 

89.  This    Act    shall    commence   on    the    thirty-first    day    of  Commencement     of 
December  one  thousand  eight  hundred  and  sixty-seven  and  may  be  ^'^^' 

referred  to  as  the  "  Succession  Act  q/'1867."  Short  title. 


An 
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3iYicTOEi^jfo.9.  All  Act   to  Consolidate  and  Amend  the  Laws 

relating  to  Probate.        [28th  December,  1867. 

Preamble.  ~V\7HEREAS    it   is    expedient     to    consolidate    and    amend    the   laws 

relating  to  probate  Be  it  enacted  by  the  Queen's  Most 
Excellent  Majesty  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  Legislative  Assembly  of  Queensland  in  Parliament  assembled 
and  by  the  authority  of  the  same  as  follows — 

Interpretation. 
Interpretation  of  1.  In  the   construction   of  this   Act  unless  the  context  be  incon- 

20 &  21  Vic  c  77  s.  2.  sistont  with  the  meaning  hereby  assigned 

"Will"  shall  comprehend   "testament"    and   all  other  testamentary 

instruments  of  which  probate  may  now  be  granted. 
"  Administration"   shall  comprehend  all  letters  of  administration  of 
the   effects  of  deceased  persons  whether   with  or  without  the 
will  annexed  and  whether  granted  for  general  special  or  limited 
purposes. 
"Matters  and  causes  testamentary"  shaE  comprehend  all  matters 
and  causes  relating  to  the  grant  and  revocation  of  probate  of 
wills  -or  of  administration. 
"  Common  form  business"    shall  mean    the  business    of  obtaining 
probate  and  administration  where  there  is  no  contention  as  to 
the    right    thereto    including    the   passing     of    probates     and 
administrations  through  the  Sui^reme  Court  in  contentious  cases 
when    the     contest    is     terminated    and     all    business    of  a 
non-contentious  nature  to  be  taken  in  the  court  in  matters  of 
testacy  and  intestacy  not  being  ijroceedings  in  any  suit  and  also 
Imperial  Probate  Act  the    businoss    of  lodging   and  warning  of  caveats   against  the 

B'Uies-  grant  of  probate  or  administration. 

Property  of  Intestates, 

HowpropertytoTcst  2.  From  and  after    the  decease    of  any  person   dying  intestate 

between  death  of       and  Until  Icttcrs  of  administration  or  an  order  to  manage  and  collect  shall 

grant'    ^"'^^^^^  °''^'-  ijg  granted  in  respect  of  his  estate  and  effects   the  personal  estate  and 

21  &22Vic.c.  95  8.19.  effects  of  such  deceased  person  shall  be  vested  in  the   Chief  Justice  of 

Queensland  for  the  time  being  or  in  case  there  may  not  be  a  Chief  Justice 

at  any  time  then  in  the  senior  Puisne  Judge  of  the  Supreme  Court  for  the 

time  ])eing  in  the  same  manner  and  to  the  same  extent  as  aforetime  they 

vested  in  the  Ordinary  in  England. 

"  Ecclesiastical  Poioers  of  the  Court. 

_       ,         .  3.  The  Supreme  Court  may  require  the  attendance  of  any  party 

Power  to  exammo        .  1  i  •,  xi  •    i     r.,    ,  •  J     i        J 

witnesses.  in  pcrsoii  or  of  any  person  Avhom  it  may  tinnk  tit  to  examine  or  cause   to 

20&2iVic.c.77s.24.  i^g  examined  in  any  suit  or  other  proceeding  in  respect  of  matters  or 
causes  testamentary  and  may  examine  or  cause  to  be  examined  upon  oath 
parties  and  witnesses  by  word  of  mouth  and  may  either  before  or  after  or 
with  or  without  such  examination  cause  them  or  any  of  them  to  be 
examined  on  interrogatories  or  receive  their  or  any  of  their  affidavits 
and  the  court  may  by  writ  require  such  attendance  and  order  to  be 
produced  before  itself  or  otherwise  any  deeds  evidences  or  writings  in  the 

same 
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same  form  or  as  nearly  as  may  be  as  that  in  which  a  writ  of  subpoena  ad  3i  Victohi.?:  No.  9. 
testijicandum  or  of  subpana  duces  tecum  is  now  issued  by  the  said  Supreme 
Court  and  every  person  disobeying  any  such  writ  shall  be  considered  as  in 
contempt  of  the  court  and  also  be  liable  to  forfeit  a  sum  not  exceeding  one 
hundred  pounds. 

4.  The  Supreme  Court  shall  have  the  like  powers  jurisdiction  and  Powers  of  the  court 
authority  for  enforcing  the  attendance  of  persons  retiuired  by  it  as  afore-  2o&"nv1c°c'^''"8  23 
said  and  for  punishing  persons  failing  neglecting  or  refusing  to  produce 

deeds  evidence  or  writings  or  refusing  to  appear  or  to  be  sworn  or  make 
affirmation  or  declaration  or  to  give  evidence  or  guilty  of  contempt  and 
generally  for  the  trial  or  determination  of  questions  of  fact  and  for 
enforcing  all  orders  decrees  and  judgments  made  or  given  by  the  court 
under  this  Act  and  for  the  taxation  of  costs  and  otherwise  in  relation  to 
the  matters  to  be  inquired  into  and  done  under  this  Act  or  by  or  under 
the  orders  of  the  court  under  this  Act  as  are  or  shall  be  by  law  vested 
ill  the  said  court  in  equity  for  such  purposes  in  relation  to  any  suit  or 
matter  depending  in  such  court  in  equity. 

5.  The  Supreme  Court  may  on  motion  or  petition  or  otherwise  in  Order  to  produce 

a  summary  way  whether  any  suit  or  other   proceeding  shall  or  shall  not ''"^,.'"'''"'"u"\^T 

1  T  •        ,  1  ,         • ,  1  ,     ,  , '   ,  1     ■    ■  ■        portuig  to  be    tcsta- 

be  pending  in   the  court  with  respect  to  any  probate  or  administration  mentary. 

order  any  person  to  produce  and   bring  into  the  registry  any  paper  or  ^°'^"^^"''*'"^^°'^* 

writing  being  or  purporting  to  be  testamentary  which  may  be  shown  to  be 

in  the   possession  or  under  the  control   of  such  person  and  if  it  be  not 

shown  that  any  such  paper  or  writing  is  in  the  possession  or  under  the 

control  of  such  person  but  it  shall  appear  that  there  are  reasonable  grounds 

for  believing  that  he  has  the  knowledge  of  any  such  paper  or  writing  the 

court  may  direct  such  person  to  attend  for  the  purpose  of  being  examined 

in    open    court  or   upon  interrogatories  respecting   the  same    and    such 

person  shall  be  bound  to  answer  such  questions  or  interrogatories  and  if  so 

ordered  to  produce  and  bring  in  such  paper  or  writing  and  shall  be  subject 

to  the  like  process   of  contempt  in  case  of  default  in  not  attending  or  in 

not  answering  such  questions  or  interrogatoi'ies  or  not  bringing  in  such 

paper  or  writing  as  he  would  have  been  subject  to  in  case  he  had  been  a 

party  to  a  suit  in  the  court  and  had  made  such  default  and  the  costs  of 

any   such  motion  petition  or  other  proceeding  shall  be  in  the  discretion  of 

the  court      All  the    powers    and    authorities   hereinbefore  given  to   the 

Supreme  Court  may  be  exercised  by  the  said  court  in  equity. 

6.  It  shall  be  lawful  for  the  said  court  to  make  all  such  orders  as  Courtmaymake order 
may  be  necessary  for  the  due  administration  of  the  assets  of  any  such  cotcu  o"decea'sc°d  "^ 
estate  to  all  persons  entitled  thcrpunto  and  also  for  the  payment  out  of  person. 

such  assets  to  the  persons  administering  the  same  of  any  costs  charges  and  l^pring  1599'  °"  ^^' 
expenses  which  may  have  been  lawfully  incurred  by  them  and  also  such 
commission  or  per  centage  as  shall  be  just  and  reasonable  for  their  pains 
and  trouble  therein  and  if  any  such  executor  or  administrator  shall  neglect 
to  pass  his  accounts  or  to  pay  deposit  or  dispose  of  the  goods  chattels  and 
credits  belonging  to  the  estate  of  any  deceased  person  at  the  time  and  in 
the  manner  directed  it  shall  be  lawful  for  the  said  court  on  the  application 
of  any  person  aggrieved  by  such  neglect  to  order  and  direct  that  such 
executor  or  administrator  .'^hall  pay  interest  at  a  rate  not  exceeding  eight 
pounds  per  coiitum  per  annum  for  such  sums  of  money  as  from  time  to  time 
shall  have  been  in  his  hands  and  the  costs  occasioned  by  the  application. 

Frocedttre. 
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siVicioBLE  No.  9.  Procedure. 

Mode  ontoking  evi-  '^-  Subject  to  the  regulations  to  be  established  by  such  rules  and 

dence  in  contentious  ordcrs  as  hereinafter  mentioned  the  witnesses  and  where  necessary  the 
20&'2iVic.c.77s.  31.  P^i'ties  in  all  contentious  matters  where  their  attendance  can  be  had  shall 
be  examined  orally  by  or  before  the  judge  in  open  court  Provided  always 
that  subject  to  any  such  regulations  as  aforesaid  the  parties  shall  be  at 
liberty  to  verify  their  respective  cases  in  whole  or  in  part  by  affidavit 
but  so  that  the  deponent  in  every  such  affidavit  shall  on  the  application 
of  the  opposite  party  be  subject  to  be  cross-examined  by  or  on  behalf 
of  such  opposite  party  orally  in  open  court  as  aforesaid  and  after  such 
cross-examination  may  be  re-examined  orally  in  open  court  as  aforesaid  by 
or  on  behalf  of  the  party  by  Avhom  such  affidavit  was  filed. 

Practice. 
Practice  of  the  court.  8.  The  practice  under  this  Act  of  the  Supreme  Court  shall  except 

20&2iVic.e.77s.29.  ^]jere  otherwise  provided  by  this  Act  or  by  the  rules  or  orders  to  be  from 
time  to  time  made  under  this  Act  be  so  far  as  the  circumstances  of  the  case 
will  admit  according  to  the  practice  of  the  Court  of  Probate  in  England. 

Chamber  Practice. 

The  judge  may  sit  in  9.  It  shall  be  lawful  for  the  Judge  in  Equity  or  some  other  Judge 

2iT22vio.  c.  95  s.  3.  °f  ^'^^  Supreme  Court  to  hear  in  chambers  such  part  of  the  business  of  the 

said  court  under  this  Act    as   can    in  the  opinion  of  such  Judge  with 

advantage  to  the  suitors  be  heard  in  chambers     Provided  always  that  no 

question   shall  be  heard  in  chambers   which   either  party  shall  require  to 

be  heard  in  open  court. 

Powers  of  judge  10.   Sucli  judgc  as  aforosaid  when   so  sitting  in    chambers  shall 

o,"rfo?r''''^'"n/'"'''=  have  and  exercise    the   same  power  and  iurisdiction  in  respect   of  the 

21  &  22  Vic  c.  95  s.  5.  ,        .  i  ,   i     ^         i  •  .„..''.  '■ 

business  to  be  brought  before  him  as  if  sitting  in  open  court. 

Hegistrar. 

Registrar  may  issue  H-  It  shall  be  lawful  for  the  registrar  of  the  Supreme  Court  and 

subpoenas  to  produce  whether  any  suit  or  other  proceeding  shall  or  shall  not  be  pending  in  the 

2i&22Vic.c.95s.23.  said  court  to  issuc  a  subpoena  in  the  usual  form  requiring  any  person  to 

produce  and  bring  into  the  registry  of  the  Supreme  Court  as  in  the  said 

subpoena  may  be  directed   any  paper  or  writing  being  or  purporting  to 

be  testamentary  which  may  be  shown  to  be  in  the  possession  within  the 

power  or  under  the  control  of  such  person   and  such  person  upon  being 

duly  served  with  the   said   subpoena  shall  be  bound  to  produce  and  bring 

in  such    paper  or   writing    and  shall    be   subject  to  the  like  process  of 

contempt  in  case  or  default  as  if  he  had  been  a  party  to  a  suit  in  the 

said  court  and  had  been  ordered  by  the  Chief  Justice  or  such  other  judge 

as  aforesaid  to  produce  and  bring  in  such  paper  or  writing. 

The  registrar  to  do  12.  The  Said  registrar  shall  be  invested  with  and  shall  and  may 

aU   acts    heretofore  exerciso  with  reference  to  proceedings  in  the  Supreme  Court  under  this 

done  by  surrogates.        .  ,  i  i        •  i       i 

2i&22Vic.c.95s.24.  Act  the  Same  power  and  authority  which  surrogates  of  the  prerogative 
court  of  Canterbury  could  or  might  before  the  passing  of  the  Imperial 
Court  of  Probate  Act  have  exercised  in  chambers  with  reference  to 
proceedings  in  the  said  prerogative  court  and  provided  such  registrar  be 
authorised  in  that  behalf  by  such  general  rules  and  orders  as  hereinafter 
mentioned  non-contentious  business  may  be  transacted  and  jirobate  of  a 
will  or  letters  of  administration  may  upon  application  for  that  purpose 

be 
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be  issued  in  the  usual  form  by  such  registrar  iu  conformity  with  such  3i  Victobie Xo.  9. 
rules  and  ortlors  and  the  duties  therein  imposed  on  him. 

13.  The  said  registrar  shall  cause  to  I)e  made  from  time  to  time  in  Judge  to  cause  caien- 
the  registry  of  the  Supreme  Court  calendars  of  the  grants  of  probate  and  f"''"?  *":■'""''" 'T,™ 

.    "         •^.  ,  *■  .  ,  ^  A  tune   to   tiiiio  111  tue 

administration  in  the  registry  lor  such  periods  as  the  general  rules  and  registry  and  to  be 

orders  hereinafter  mentioned  may  itrovide  each  such  calendar  to  contain  a  !,',?I".';'l'v      —    ^t 

note  ot  every  probate  or  administration  with   the  will  annexed  granted 

within    the    period    therein    specilied    and    also    a   note    of    every    other 

administration  granted  within  the  same  period  such  respective  notes  setting 

forth  the  dates  of  such  grants  the  witnesses  on  whose  evidence  depositions 

or  aflidavits  the  grants  were  made  the  names  of  the  testators  and  intestates 

the  place  and  time  of  death  the  names  and  descriptions  of  the  executors 

and   administrators  and  bondsmen  and  the  value  of  the  effects  and  the 

calendars  to  be  so    made  shall  be  printed  as   the    same  are  from   time 

to  time  completed  iu  the  Gazette  or  otherwise  as  provided  by  such  rules 

and  orders. 

Official  Copies. 

14.  An  official  copy  of  the  Avhole  or  any  part  of  a  will  or  an  Ofiiciai  copy  of  whole 
official  certificate  of  the  grant  of  any  letters  of  administration  may  be  ^e  obt'a'nfd.'"^  """^ 
obtained  from  the  registry  where  the  will  has  been  proved  or  the  adminis-20&2ivif.e.77s.69. 
tration  granted  on  the  payment  of  such  fees  as  shall  be  fixed  for  the  same 

by  the  rules  and  orders  under  this  Act. 

Taxation. 

15.  The  bill  of  any  proctor  attorney  or  solicitor  for  any  fees  charges  Taxation  of  costs, 
or  disbursements  in  respect  of  any  business  transacted  in  the  Supreme  ^''^^^^"'■'^■^'^'^^' 
Court  under  this  Act   whether  contentious  or  otherwise  or  any  matters 

connected  therewith  sliall  as  well  between  proctor  or  attorney  or  solicitor 
and  client  as  between  party  and  party  be  subject  to  taxation  by  the 
taxing  officer  of  the  Supreme  Court. 

Oaths. 
IG.  The  registrar  and  commissioners  of  the  Supreme  Court  shall  Oaths, 
have  power  to  administer  oaths  under  this  Act. 

lienunciation  or  Keglect  of  Executor. 

17.  Where    any    person    after    the    commencement   of  this  Act  Rights  of  an  executor 
renounces  probate  of  the  will  of  which  he   is  api.ointed  executor  or  one  [f;~"S    probate 
of  the  executors  the  rights  of  such  person  in  respect  of  the  executorship  21  &22Vicc. 77s. 79. 
shall    wholly    cease    and    the    representation    to    the   testator   and   the 
administration     of    his    effects    shall    and    may    without    any    further 
renunciation  go   devolve    and  be  committed  in  like   maiinor  as  if  such 

person  had  not  been  appointed  executor. 

18.  Whenever  an  executor  appointed  in  a  will  survives  the  testator  An  executor  not 
but  dies  ^yithout  having  taken   probate  and  whcncAcr  an  executor  named  "^g ;\^ Tcitnti "n [oT^ 
in  a  will  is  cited  to   take  probate  and  does  not  appear  to  such  citation  the  irrauti. «»  if  he  had 
riglit  of  such   person  iu  respect  of  the  exccutor.ship  sh.nll  wholly  cease  and  ^"^"22 ylo.c. 958.16. 
the  representation  to    the  testator   and   the   administration  of  his  effects 

shall  and  may  without  any  further  renunciation  go  devolve  and  bo 
committed  in  like  manner  as  if  such  person  had  not  been  appointed 
executor. 

Probate  in  Solemn  Form. 

19.  Where  proceedings  are  taken  under  this  Act  for  proving  a'^'?ei"«n*''I'>'''''''''»g 
Will  iu  solemn  form  or  for  revoking  the  probate  of  a  wUl  on  the  ground  l^,,ul"  K°&f/ 

©f 
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31  VicioELE  No  9.  of  the  invalidity  thereof  or  where    iii   any  other  contentious    cause   or 

the  heir  ancTthe  per- '^'^^*^*^^'  uudcr  this  Act  the  A'aliditv  of   a  will  is  disputed  unless  in  the 

sons  interested  in  the  several  cascs  aforesaid  the  will  aftects  only  personal  estate  the  heir-at-law 

mnvi'e'c  77^*61  tlevisees  and  other  persons  having  or  pretending  interest  in  the  real  estate 

affected  by  the  Avill  shall  subject  to  the  provisions  of  this  Act  and  to  the 

general  rules  and  orders  under  this  Act  be  cited  to  see  proceedings  or 

otherwise  summoned  in  like  manner  as  the  next  of  kin  or  others  having  or 

pretending  interest  in  the  personal  estate  affected  by  a  will  should  be  cited 

or  summoned  and  may  be  permitted  to  become  parties  or  intervene  for 

their  respective  interests  in  such  real  estate  subject   to  such  rules  and 

orders  and  to  the  discretion  of  the  court. 

Where  the  wiu   is  20.  Where  probate    of  such  will  is  granted   after  such  proof  in 

in-oved in  soiemnform  solemn  form  or  whcro  the  validity  of  the  will  is  otherwise  declared  by  the 

or  its  validity  other-   ,  ,  .  i  j_       j.-  j.j.  /•  •  V     xi 

wise  decided'  on  the  decree    or   ordcr   in  such  contentious  cause  or  matter  as   atoresaid    the 

decree  of  the  com-t  pi-Qijatc  ded'ce  Or  Order  respectively  shall  enure  for  the  beneiit  of  all  per- 

persons'TniCTcs^ted  in  SOUS  interested  in  the  real  estate  affected  by  such  will  and  the  probate 

the  real  estate.  copy  of  such  will  or  the  letters  of  administration  with  such  will  annexed 

'or  a  copy  thereof  respectively  stamped  with  the  seal  of  Her  Majesty's 

Supreme  Court  shall  in  all  courts  and  in  all  suits  and  proceedings  afiecting 

real  estate  of  whatever  tenure  (save  proceedings  by  way  of  appeal  under 

this    Act    or   for    the    revocation  of  such  probate  or  administration)  be 

received  as  conclusive  evidence  of  the  validity  and  contents  of  such  will 

in  like  manner  as  a  probate  is  received  in  evitlence  in  matters  relating  to 

the  personal  estate  and  where  probate  is  refused  or  revoked  on  the  ground 

of  the  invalidity  of  the  will  or  the  invalidity  of  the  Avill  .is  otherwise 

declared  by  decree  or  order  under  this  Act  such  decree  or  order  shall  enure 

for  the  benefit  of  the  heir-at-law  or  other  person  against  whose  interest  in 

•real  estate  such  will  might  operate  and  such  will  shall  not  be  received  in 

evidence  in  any  suit  or  proceeding  in  relation  to  real  estate  save  in  any 

proceeding  by  way  of  appeal  from  such  decrees  or  orders. 

Heir  in  certain  eases  21.  Nothing  herein  Contained  shall  make  it  necessary  to  cite  the 

not  to  be  cited  and  heii'-at-law   or  othcr  persons  having  or  pretending  interest  in  the  real 

to  "^be"  affe'cted  'by  cstato  of  a  dcccased  pcrsou  unless  it  is  shown  to  the  court  and  the  court 

P™^ate.  is  satisfied  that  the  deceased  was  at  the  time  of  his  decease  seized  of  or 

'    '  entitled  to  or  had  power  to  appoint  by  will  some  real  estate  beneficially 

or  in  any  case  where  the    will   propounded  or  of  which  the  validity  is 

questioned  would  not  in  the  opinion  of  the  court  though  established  as  to 

personalty  affect  real  estate  but  in  every  such  case  and  in  any  other  case 

in  which  the  court  may  with  reference  to  the  circumstances  of  the  property 

of  the  deceased  or  otherwise  think  fit  the  court  may  proceed  without 

citing  the  heir  or  other  persons  interested  in  the  real  estate  provided  that 

the  probate  decree  or  order  of  the  court  shall  not  in  any  case  ivftect  the 

heir  or  person  in  respect  of  his  interest  in  real  estate  unless  such  heir  or 

person  has  boon  cited  or  made  party  to  the  proceedings  or  derives  title 

under  or  through  a  person  so  citetl  or  made  party. 

Executors  out  of  the  Jiirisdiciion. 
When  executor  shall  22.  At  the  oxpiratioii  of  twclvc  Calendar  months  from  the  death  of 

not  reside  within  the  ^j^,  tcstator  if  the  cxecutoi's  or  executor  to  whom  probate  of  the  will  shall 

jurisdiction      special        •'  iio  /-i  •        t  -t  o    i 

'administration  may  have  been  granted  by  the  Supreme  Court  are  or  is  then  residing  out  of  the 
a'ti^vTshiiiins'  rtainp  jurisdictimi  of  the  said  Supreme  Court  it  shall  be  lawful  for  the  said  court 
duty  shall  be'paid.     upon  the  application  of  any  creditor  next  of  kin  or  legatee  grounded  on  the 

38  a.  III.  0.87  a.  1.  "  ^  ^ffi,|^^^i<. 
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affidavit  hereinafter  mentioned  to  s^Tant  such   special    a(hninistratiun   as  si Victobi*  Xo. 9. 
hereinafter  is   also   mentioned    width  aclministratiou    shall    be  written  or 
printed  upon  paper  or  parchment  stamped  only  with  one  five  shilling  stamp 
and  shall    pay  no    further  or  other  duty  to  Her  ilajesty  Iler  Heirs  or 
Successors. 

23.  The  party  applying  to  the  Supreme  Court  to  grant  such  The  party  applying  to 
administration  as  aforesaid  shall  make  an  athdavit  in  the  following  words  ^^"davit""'  ''°"°"'"^ 
or  to  the  purport  and  effect  fuUuwing —  38  a.  lii.  c.  87  s.  2. 

"  I  [A  B]  of  [0  D]  in  the  kingdom  [or  colony  or  other  place']  of  [Q]  [farmer]  do 
swear  that  there  is  due  and  owing  to  me  upon  bond  or  simple  contract  or  upon 
account  unsettled  [as  the  case  vkiij  happen  to  he  (in  uhi<h  latter  case  he  shall 
swear  to  the  hest  of  his  belief  on Ij/^]  from  the  estate  and  eti'ects  of 
deceased  tlie  sum  of  and  that  E  F  the  only  executor  capable 

of  acting  and  to  -whom  probate  hath  been  granted  liath  departed  this  colony 
and  is  now  out  of  the  jurisdiction  of  Her  iMajesty"s  said  iSuprenie  Court  and 
that  I  am  desirous  ef  exliibiting  a  bill  in  equity  in  Her  Majesty's  said 
Supreme  Court  for  the  purpose  of  being  paid  my  demand  out  of  the  assets  of 
the  said  testator." 

24.  The  administration  to  be  granted  pursuant  to  this  Act  shall  be  Admmistration  to  bo 
ill  the  form  hereinafter  mentioned  (that  is  to  say)—  ^™"o™!"  "'" '^'"°"' 

"  Victoria  [etc  ]  to  [A  B]  of  [C  D]  in  the  kingdom  [or  colony  or  othe,'  j)/ffoc]  of  Ss'g.  III.  e.  87  s.  3. 
^  [Q]  greeting. 

"  Whereas  it  hatli  been  alleged  before  us  in  our  Supreme  Court  of  Queen.sland 
that  did  whilst  living  and  of  sound  mind  memory  and  under- 

standing make   and  duly  execute  his  last  will  and  testament  in  writing  duly 
attested  and  did  thereby  duly  nominate  constitute  and  appoint 
his  executors  [or  sole  executor]  who  in  the  month  of  proved  the 

said  will  by  the  authority  of  our  said  court  and  now  reside  [or  resides]  out  of 
the  jurisdiction  of  our  said  court  and  are  [or  is]  the  only  executors  [ur 
executor]  capable  of  acting  and  that  there  is  due  and  owing  to  you  tlie  said 
upon  bond  [or  simple  contract  or  as  the  case  may  happen  to  be] 
from  the  estate  and  effects  of  the  said  deceased  the  sum  of  as  in 

and  by  the  affidavit  [or  affidavits]  of  [or  of 

and  and  ]  duly  made  and  sworn  to  and  loft  in 

the  registry  of  our  said  court  reference  being  thereunto  had  will  more  fully 
and  at  large  appear  and  wliereas  on- your  petition  presented  by  G.  H.  lawfully 
constituted  by  you  the  said  your  solicitor  [or  on  tlie  motion  of 

Mr.  I.  J.  of  counsel  for  you  the  said  ]   and  on   the  said  affiilavits 

letters  of  administration  of  all  and  singular  the  goods  chattels  and  credits  of 
the  said  deceased  were  [decreed   and  ordered  if  so]  [in  our  said 

court  or  as  the  case  mai/  be']  to  bo  committed  and  granted  to  you  the  said 
a  creditor  [or  legatee  oconeof  the  next  of  kin  as  the  case  maij  be] 
of  the  said  deceased  limited  for  the  purpose  to  become  an<l  be  made  a  party  to 
a  bill  or  bills  to  be  exhibited  by  or  against  you  in  our  said  court  in  equity  and 
to  carry  the  decree  or  decrees  of  our  said  court  into  eft'ect  but  no  further  or 
otherwise  (justice  so  requiring)  and  we  being  desirous  that  the  said  goods 
chattels  and  credits  may  be  well  and  faithfully  administered  applied  and 
disposed  of  according  to  law  do  therefore  by  these  presents  grant  full  power 
and  authority  to  you  in  whose  fidelity  wo  confide  to  administer  and  faithfully 
dispose  of  the  said  goods  chattels  and  credits  according  to  the  tenor  and  effect 
of  the  said  will  limited  as  aforesaid  so  far  as  such  goods  chattels  and  credits 
of  the  deceased  will  thereto  extend  and  the  law  requires  you  having  been 
already  sworn  well  and  faithfully  to  administer  the  same  and  to  make  a  true 
and  perfect  inventory  of  .all  and  singular  the  said  goods  chattels  and  credits 
so  far  as  the  same  may  come  to  your  hands  and  to  exhibit  the  same  into  the 
registry  of  our  said  court  on  or  bcfure  the  next 

ensuing  and  .also  to  render  a  just  and  true  account  thereof  and  we  do  by  these 
presents  ordain  and  constitute  you  administrator  of  all  and  singular  the  goods 
chattels  and  credits  of  the  said  deceased  limited  as  aforesaid  but  no  further  or 
otherwise. 

"  Witness  the  honorable  [name]  our  Chief  Justice  &c."  • 

Or 
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3iTicTORiijS"o.  9.  Or  ill  such  form  as  may  be  prescribed  in  any  such  general  rules  and  orders 

as  hereinafter  mentioned  or  to  the  like  effect. 

nrc'srand^'o&Ti  "'^-  ''■^^^  provisions   of  this  Act  shall  be  extended  to  all  executors 

Vic.  c.  77  extended,    and   administrators    residing   out   of  the  jurisdiction    of  Her    Majesty's 

^^8  ^^  ^ '''  "^  ^^  Supreme  Court  \fhether  it  be  or  be  not  intended  to  institute  proceedings  in 

ecjuity  and  to  all  gTants  made  before  and   subsequently  to  the  passing  of 

this  Act  and  it  shall  be  lawful  to  alter  the  language  of  the  grant  prescribed 

by  the  section  last  preceding  or  to  be  prescribed  in  such  general  rules  and 

orders  as  hereinafter  mentioned  so  as  to  make  it  apply  to  grants  made  in 

any  particular  case. 

Court  may  appoint  26.  It  shall  1)0  lavcful  for  tho  Supreme  Court  in  equity  in  which 

sta'iiding  debts*^.*^  °"    ^^'^'^^  ^"i*-  ^^^^^  '^6  depending  to  appoint  (if  it  shall  be  needful)  any  persons 

38  Geo.  III.  c.  87  or  porsou  to  coUect  in  any  outstanding  debts  or  effects  due  to  such  estate 

and  to  give  discharges  for  the  same  to  such  persons  or  person  giving 

security  in  the  usual  manner  duly  to  account  for  the  same. 

Stock  belonging  to  tiie  27.  It  shall  be  lawful  for  the  accountant-general  in  equity  or  for 

estate  of  the^decMsed  ^\^Q  pj-ojjer  officer  iu  that  behalf  to  transfer  or  suffer  a  transfer  to  "be  made 

into  tbe  namr'of'the  of  any  stoek  belonging  to  the  estate  of  such  deceased  person  into  the 

accountant-general  in  name  of  the  accountant-gencral  in  equity  or  such  proper  officer  in  trust  for 

CQuitv    in     trust    j'^r  -i        »-  x       x 

sucii'purposes  as  tbe  such  purposcs  as  the  Said  court  shall  direct  in  any  suit  in  which  the  person 
court  sbaii  direct  in  ^q  ^yhoui  such  administration  hath  been  granted  shall  be  or  may  have  been 

&nv  suit.  '' 

38  Geo.  III.  c.  87  a  party  Provided  nevertheless  that  if  the  executors  or  executor  capable 
!;^-  ,     .     of  acting  as  such  shall  return  to  and  reside  within  the  iurisdiction  of  the 

txecutors    returning        -ici  /-tj  t  i- 

to  reside  within  the  Said  bupreiiie  Court  pending  sucli  suit  such  executors  or  executor  shail  be 
jurisdietiou    of  tiie  jjiade  party  to  such  suit  and  the  costs  incurred  bv  2,ranting  such  adminis- 

court   to   be  made    a  .     ^         ^  .  ,  .  .  "     ^  .     . 

party  to  such  suit,     tratlou  and  by  proceeding  in  such  suit  against  such  administrator  shall  be 
paid  by  such  person  or  persons  or  out  of  such  fund  as  the  said  court  shall 
direct. 
Where  an  infant  is  28.  "Where  au  iufaut  is  solo  executor  administration  with  the  will 

sole  executor  admini-  auncxcd  shall  be  granted  to  the  guardian  of  such  infant  or  to  such  other 
to™he°gurrd"iiir&c!^'  porsou  as  the  said  court  shall  think  fit  until  such  infant  shall  have  attained 
38  Geo.  III.  c.  87  the  full  age  of  twenty-one  years  at  which  period  and  not  before  probate  of 

the  will  shall  be  granted  to  him. 
Who  shall  have  tho  29.   The  persou  to  whom  such    administration    shall   be    granted 

same  power  as  wiiero  gjiy^n  have  the  saiiio  powers  vcstcd  iu  him  as  an  administrator  by  virtue 

administration  13...^  ni.  />i 

granted  rfiiraH/e        of  au  administration  granted  to  him  durante  m'niore  (etate  oi  the  next 

minore  atate  of  the  f,f  Irin 
next  of  kin. 

38  Geo.  III.  c.  87  Interim  and  JExcejiliouctl  Administrator. 

Administration  pen-  30.  Pending  any  suit   touching  the  validity  of  the  will  of  any 

2o"&2i  Vice  77  8  70  ^cceased  person  or  for  obtaining  recalling  or  revoking  any  probate  or  any 

grant  of  administration  the  Supremo  Couit  may  appoint  an   administrator 

of  the  personal  estate  of  such  deceased  person  and  the  administrator  so 

appointed  shall  have  all  the  rights  and  powers  of  a  general  administrator 

other  than  the  right  of  distributing  the  residue  of  such  personal  e&tate 

and  every  such  administrator  shall  be  subject  to  the  immediate  control  of 

the  court  and  act  under  its  direction. 

Remuneration  to  ai-  ^^-  '^^^    Supreme    Court    may    direct   that    administrators   and 

mmistrators  pendente  receivers  appointed  pending  suits  involving  matters  and  causes  testamen- 

80&2iVic.c  77s  72  ^^^T  shall  receive  out  of  the  personal  and  real  estate  of  the  deceased  suth 

reasonable  remuneration  as  the  court  think  fit. 

82,  ^\'her6 
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32.  Where  a  person  has  died  or  sliall  (lit;  wholly  intestate  as  to  siVictoei^No.  o. 
his  personal  estate  or  leavinff  a  will  allectinL!;  i)er.<()nal  estate  but  without  „         ~~ 

,        .  .  ,  1  r-  li-  1  1       Ion  eras  to  nppoiiit- 

havmg  appointed  an   executor  thcieot    wuluig  and   competent    to    take  im-nt    of    adminis- 

probatc  or  where   the  executor  shall   at  the  time  of  the  death  of  such  g'jJ'^^J-^yj^.  ^  ..-^  ..g 

person  be  resident  out  of  the  Colony  of  Queensland  and  it  shall  appear 

to  the  court  to  be  necessary  or  convenient  in  any  such  case  by  reason  of 

the  insolvency  of  the  estate  of  the  deceased  or  other  special  circumstances 

to  appoint  some  person   to  be  the  administrator  of  the  personal  estate  of 

the  deceased  or  of  any  part  of  sucli  personal  estate  other  than  the  jjerson 

who  if  this  Act  had  not  been  passed  would  by  law  have  been  entitled  to  a 

grant  of  administration  of  such  personal  estate  it  shall  not  1)e  obligatory 

upon   the  court   to  grant   administration  of   the  personal   estate  of  such 

deceased  person  to  the  person  who  if  this  Act  had  not  passed  would  by 

law  have  been  entitled  to  a  grant  thereof  but  it  shall  be  lawful  for  the 

court  in  its  discretion  to  appoint  such  person  as  the  court  shall  think  fit 

to  be  such  administrator  upon  his  giving  such  security  (if  any)  as  the  court 

shall  direct  and  every  such  administration  may  be  limited  as  the  court 

shall  think  fit. 

Interim  JReceiver. 

33.  It  shall  be  lawful  for  the  Supreme  Court  to  appoint  any  Eecciver  of  real 
administrator  aj^pointed  as  aforesaid  or  any  other  person  to  be  receiver  oflQ'p,[yfj'l'i!^''"'^i 
the  real  estate  of  any  deceased   person    pending  any   suit  in  the  court 

touching  the  validity  of  any  will  of  such  deceased  person  by  which  his 
real  estate  may  be  atlected  and  such  receiver  shall  have  such  power  to 
receive  all  rents  and  profits  of  such  real  estate  and  such  powers  of  letting 
and  managing  such  real  estate  as  the  court  may  direct. 

34.  It  shall  be  lawful  for  the  Snin-eme  Court  to  require  security  The  court  of  probate 
by  bond  in  such  form  as  by  any  rules  and  orders  shall  from  time  to  time  J?l^'^  "''"^"J^® J^^"'"^ 
be  directed  with  or  without  sureties  from   any  recei-\'er  of  the  real  estate  real  estate. 

of  any  deceased  person  appointed  by  the  said  court  under  the  next  preceding  2i&22Tic.c.9os.2i. 

section  of  this  Act  and  the  court  may  on  application  made  on  motion 

or  in  a  summary  way  order  the  registrar  of  the  court  to  assign  the  same 

to  some  person  to  be  named  in  such  order  and  such  person  his  executors 

or  administrators  shall  thereupon  be  entitled  to  sue  on  the  said  security 

or  put  the  same  in  force  in  his  or  their  name  or  names  both  at  law  and  in 

equity  as  if  the  same  had  been  originally   given  to  him  instead  of  to  the 

Chief  Justice  or  senior  Puisne   Judge  of  the   said  court    and    shall   be 

entitled  to  recover  thereon  as  trustee  for  all  persons  interested  in  the  full 

amount  due  in  virtue  thereof. 

Admbiistration. 

35.  After  any  grant  of  administration  no  person  shall  have  power  After  grant  of  nd- 
to  sue  or  prosecute  any  suit  or  otherwise  act  as  executor  of  the  deceased  •"'"|*'™'K.n  no 

I  .'  ...  ,       ,      .        Jifrson  to  act  as 

as  to  the  personal  estate  comprised  in  or  affected  by  such  grant  oi  admin-  executor, 
istration  until  such  administration  shall  have  been  recalled  or  revoked.        20i2i\ic.c.778./5. 

Securities. 

36.  Every  person  to  whom   any  grant  of  administration  shall  be  Persons  to  whom 
committed  shall  give  bond   to  the  Chief  Justice  or  to  such  senior  Puisne  f:""'°'"»''~^„„ 

c5  ^  ^  _  tration   eiiall  be  com- 

Judgo    to    enure  for  the  benefit   of   the    Ciiief  Justice    or    such    Judge  mittedshniigivebond. 
and  if  such  rules  and  orders  as  hereinafter  mentioned  shall  require  with  one  20&21V1C.0.  (Ts.si. 
or  more  surety  or  sureties   conditioned   for  duly  collecting  getting  in  and 
administering  the  personal  estate  of  the  deceased  which  bond  shall  be  in 

such 
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31  V1CTOE1.E  No.  9.   such  form  as  the  court  or  a  Judge  shall  from  time  to  time  by  any  general 

or  special  order  direct. 

Penalty  on  bond.  37.   Such   boud  shall  bc  in  a  penalty  of  double  the  amount  under 

20&21Y1C  C.77S.82.  ^;[jj(.l^  ^]^Q  estate  and  effects  of  the  deceased  shall  be  sworn  unless  the  court 

.shall  in  any  case  think  fit  to  direct  the  same  to  be  reduced  in  which  case 

it  shall  be  lawful  for  the  court  so  to  do  and  the  court  may  also  direct  that 

more  bonds  than  one  shall  be  given  so  as  to  limit  the  liability  of  any  surety 

to  such  amount  as  the  court  shall  think  reasonable. 

Power  of  court  to  3S.  The  court  may  on  application  made  on  motion  or  petition  in  a 

"0&21  vfc'^c  77s  83  summary  way  and  on  being  satisfied  that  the  condition  of  any  such  bond 

'  '         "  has  been  broken  order  the  registrar  of  the  Supreme  Court  to  assign  the 

same  to  some  person  to  be  named  in  such  order  and  such  person  his 

executors  or  administrators  shall  thereupon  be  entitled  to  sue  on  the  said 

bond  in  his  own  name  both  at  law  and  in  equity  as  if  the  same  had  been 

originally  given  to  him  instead  of  to  the  Chief  Justice  or  such  Judge  as 

aforesaid  and  shall  be  entitled  to  recover  thereon  as  trustee  for  aU  persons 

interested  the  full  amount  recoverable  in  respect  of  any  breach  of  the 

condition  of  the  said  boud. 

Indemnities. 

Pavmentg  under  re-  39.  Where  any  probatc   or  administration  is  revoked  under  this 

admraistr^'t'ion'To  be  -^^^  ^^^  payments   borut  fide   made  to  any  executor  or  administrator  such 

valid.  probate  or  administration  before  the  revocation  thereof  shall  be  a  legal 

20&2iYic.c.77s.77.  (^|jgp|jj^^.gg    ^Q   ^YiQ   person    making    the    same    and    the    executor    and 

administrator    who  shall  have   acted    under  any  such    revoked   probate 

or  administration   may  retain   and  reimburse  himself  in  respect  of  any 

payments  made  by  him  which  the  person  to  whom  probate  or  administration 

shall  be  afterwards  granted  might  have  lawfully  made. 

Indemnity  to  persons  4^.  AH'persous    and    corporatious    making  or   permitting   to  be 

&c.  making  payment  made  any  payment  or  transfer  bond  fide  upon  any  probate  or  letters  of 

2o&Vrvi^'c  77s  78  administration  granted  in   respect  of  the   estate  of  any  deceased  person 

under  the  authority  of  this  Act  shall  be  indemnified  and  protectee!  in  so 

doing  notwithstanding  any  defect  or  circumstance  whatsoever  affecting  the 

validity  of  such  probate  or  letters  of  administration . 

Fees. 
Fees  on  probates  &c.  41.  The  fccs  payable  in  the  said  court  on  probates  and  letters  of 

15  Vic.  >"o^  17  s.  3.  administration  shall  be  those  mentioned  in  the  schedule  hereunder  written 
and  no  other  fees  in  respect  of  any  probate  or  administration  .shall  be 
payable  either  for  filing  petition  and  affidavits  taking  the  bond  administering 
the  oath  or  oaths  making  the  order  granting  the  probate  or  administration 
or  otherwise  But  nothing  in  this  section  contained  shall  apply  to  affidavits 
in  contentious  cases  after  contest  commenced. 

SCHEDULE. 

15  Vic.  No.  17  sche-  Where  the  effects  are  under  £30  no  fee 

dule.  £30  but  under  £50 

2Pringl592.  50  „  100 

100         „  200 

200         „  500 

Above  £500 

General  Bides  and  Orders. 

General  rules  m.ay  be  42.  It  shall   l)e  lawful  for  the  judgcs  of  the  Supreuic  Court  or  a 

made  by  the  judges,  majority  of  tlicm  of  wliom  the  Chief  Justice  shall  be  one  from  time  to  time  to 

make 
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make  all  such  general  rules  and  orders  for  the  onfeclual  execution  of  this  Act  -n  Victoble  No.  o. 
and  of  the  intention  and  object  hereof  and  for  li.xing  tlie  costs  to  be  allowed  for 
and  in  respect  of  the  matters  herein  contained  and  the  performance  thereof  i7Vic.  No.  21  a.  17 1. 
and  for  apportioning  the  costs  of  issues  and  also  for  altering  the  number  of  15  &"ig  vie.  c.  7C 
days  by  this   Act  limited  for  the  return  of  any  writ  or  for  the  doing  of  *• --3- 
anything  by  this  Act  prescribed  or  authorised  to  be  done  and  substituting  i  pringgic.    °"  " 
other  days  for  the  same  as  in  their  judgment  sliall  be  necessary  or  proper  and 
to  make  rules  and  orders  to  take  eflect  when  this  Act  shall  come  into  opera- 
tion for  regulating  the  procedure  and  practice  of  the  court  and  the  duties  of  Rules  and  orders  for 
the  registrar  and  other  officers  in  respect  thereof  and  for  determining;  what  ^suiiii'ie  «iie  proce- 

*~  •  cluro  01  tiiG  Court. 

shall  be  deemed  contentious  and   what  .shall  be  deemed  non-contentious  20  &  21  Vic.  c.  77 

l)usiness  and  generally  for  carrying  the  provisions  of  this  Act  into  eflect  '■  ^• 

And  after  the  term  when  this  Act  shall  come  into  elTect  it  shall  be  lawful 

for  the  said  judges  or  such  majority  of  them  as  aforesaid  to  repeal  ;imend 

add  to  or  alter  any  such  rules  and  orders  as  may  seem  fit     Provided  that 

notliing  herein  contained  shall  be  construed  to  restrain  the  authority  or 

limit  the  jurisdiction  of  the  said  court  or  the  judges  thereof  to  make  rules 

or  orders  or  otherwise  to  regulate  and  dispose  of  the  business  therein. 

43.  Such  new  or  altered  writs  citations  and  forms  of  proceedings  may  Nt"'^  fo^s  of  writ 
be  issued  entered  and  taken  as  may  by  the  judges  of  the  Supreme  Court  or  a  ?,', J °"'"' ''™'"'*" 
majority  of  them  of  whom  the   Chief  Justice  shall  be  one  be  deemed  23  &  24  Vic.  c.  126 
necessary  or  expedient   for   giving  elfect   to  the  provisions   hereinbefore  27^vic.  Xo.  ii-  s.  20. 
contained  and  in  such  forms  as  the  judges  of  such  court  or  majority  of3Pring3i6. 
them  shall  from  time  to  time  think  fit  to  order  and  such  writs  citations  and 
proceedings  shall  be  acted  upon  and  enforced  in  such  and  the  same  manner 

as  writs  citations  and  proceedings  of  the  said  court  are  now  acted  upon  and 
enforced  or  as  near  thereto  as  the  circumstances  of  the  case  will  admit  and 
any  existing  writ  or  proceeding  the  form  of  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  Act  shall  nevertheless  be  of  the  same  force 
and  virtue  as  if  no  alteration  had  been  made  therein  except  as  far  as  the 
effect  thereof  may  be  varied  by  this  Act. 

Commencement  and  Short  Title. 

44.  This  Act  shall  commence  on  the  thirty-first  day  of  December  commencement  of 
one  thousand  eight  hundred  and  si.xty-seven  and  may  be  referred  to  as  Act. 

the  "  Probate  Ad  of  1867."  Short  title. 


Au 
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siTicTOEi^No.io.  An  Act  to   Consolidate   and  Amend   the  Laws 
relating  to  the  Curator  of  Intestate  Estates. 

[2StJi  December,  1867. 

p^.^^^  "IX/'HEREAS    it  is  expedient    to  consolidate  and  amend  the  laws 

"^''™  '^'  relating  to  the  curator  of  intestate  estates     Be  it   enacted  by 

th6  Queen's  Most  Excellent  Majesty  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Legislative  Assembly  of 
Queensland  in  Parliament  assembled  and  by  the  authority  of  the 
same  as  follows — 

Citrator  of  Intestate  Estates. 
Curator  of  intestate  •'"•  ^^  sliall  be  lawful  for  the  Govemor  in  Council  to  appoint 

estates.  somc  fit  persou  at  Brisbane  to  be  curator  of  intestate  estates  as  also  of 

2^PrinK  1599^^  ^'  "^  othcr  property  exposed  or  liable  to  waste  left  by  persons  who  shall  die 

leaving  property  within  the  colony. 

Ees  onsibUitiesof  ^"  ^ucli  cu^rator  shall  in  all  matters  connected  with  the  duties 

curator*'     '  of  liis  office  bc  dccmcd  an  ofiicer  of  the  Su^jreme  Court  and  be  subject 

2^Prii'"  1599^^  ^  '^  ^^   ^^^^  rules  and  orders  of  the  court  accordingly  and  shall  before 

entering  on  such  duties  give  such  security  by  bond  with  two  sureties 

to  Her  Majesty  for  the  due  performance  of  those  duties  and  that  he 

Avill  duly  account  for  and  j^ay  into  the  court  or  to  the  parties  entitled 

thereto  all  property  and  moneys  coming  to  his  hands  as  the  Governor 

in  Council  shall  direct  and  the  said  curator  shall  file  on  the  first  day 

of  every  month  in  the  oflftce  of  the  said  court  an  account  of  all  moneys 

received  by  him  in  his  official  capacity. 

„     ,    ,    .  3.  The   curator  of  intestate  estates  shall  from  time  to  time 

Curator  to  give  .       .  m        i         i  i  •  -i-r         -» «■    . 

securitv.  procurc  aud  give  security  by   bond   or  recognizance  to  Her  Majesty 

iVIii'  72^7  "^  *  ^    ^^  Queen  and  Her  Successors  in  the  sum  of  two  thousand  pounds  by 

himself  and  such  sureties  as  the  Governor  in  Council  may  think  fit 

conditioned  for  the  collection  and  due  jiayment  of  aud  accounting  for 

all  moneys  which  shall  come  to  his  hands  by  virtue  of  his  office  of 

L'  biiit    f      f      curator  of  intestate  estates     Provided  always  that  no  surety  for  such 

officer  shall  be  liable  beyond  the  separate  amount  in  Avliich  he  may 

have  bound  himself  and  also  that  every  such  surety  may  withdraw 

from  any  further  liability   for  the  future  under  any  such  bond  or 

recognizance    by    giving    to    Her   Majesty's     Attorney-General    for 

Queensland     three     months'     notice    in    writing    of    his    intended 

withdrawal  without  prejudice  nevertheless  to  his  liability   for   any 

previous  breach  of  the  condition  of  su.ch  bond  or  recognizance. 

Suits  by  or  agaiust  4.  Ill  all  jiroccediugs  under  this  Act  and  in  all  proceedings  at 

curator.  law  or  ill  couitv  the   said  officer  shall  sue  and  be  sued  bv  his  name 

IX     Vic      1    O      "-i    So..*' 

iPring73o!  "  '  witli  the  addition  of  the  words  "curator  of  intestate  estates"  audit 
shall  not  be  necessary  for  him  or  the  person  or  persons  suing  him  to 
state  or  prove  his  general  authority  to  collect  manage  and  administer 
the  estates  of  the  deceased  persons  leaving  property  within  the 
provisions  of  this  Act  but  merely  the  order  made  on  the  petition  of 
the  said  curator  for  such  purposes  in  the  specific  estate  to  which  the 
proceedings   may    relate  and    whenever    the   office  of  curator    of 

intestate 
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intestate  estates  shall  hecome  vacant  by  the  death  or  vemoA'al  of  3i  Victoble  Xo.  lo. 
the  ofticev  appointed  lor  the  time  being  to  collect  manage  and 
administer  the  estates  of  deceased  persons  and  another  officer  shall 
be  appointed  to  that  office  dnring  the  pend(>ncy  of  any  jjctition  action 
snit  or  other  proceeding  such  petition  action  snit  or  proceeding  shall 
not  abate  or  become  defective  but  the  petition  action  suit  or  other 
jiroceeding  shall  be  continued  by  or  against  the  officer  newly 
appointed  and  his  name  l)e  used  in  all  future  proceedings  in  lieu  of 
the  name  of  the  officer  so  deceased  or  removed. 

Curator  s  Jf/eiiis  and  /t/fi  and  their  Jicininieratioii. 

5.  The  clerks  to  the  several  benches  of  inagistrates  within  the  Agents  to  curator. 
Colony  of  Queensland  shall  at  the  request  of  the  curator  of  intestate  i  iving  732, ' 
estates  act  as  his  ai-'cnts  in  the  collectiu"-  and  "-etting  in  of  all  property  '-'5  vk-  No.  13  s.  28. 
Avithin  their  districts  respectively  belonging  to  deceased  persons  Avhose " 
estates  shall  have  been  duly  ordered  to  be  collected  and  where  any 
such  property  shall  be  situate  in  any  part  of  the  colony  to  which  there 
shall  have  been  no  such  clerk  appointed  the  curator  of  intestate  estates 
shall  appoint  as  his  agent  to  collect  and  get  in  the  property  of  the 
deceased  such  person  as  he  shall  think  fit  and  such  clerks  and  agents 
shall  collect  all  such  property  aiul  convert   the   same  (if  so  directed) 
into  money  and  remit  the  proceeds  or  pay  debts  due  by  the  deceased 
person  out  of  the  same  and  otherwise  act  in  the  premises  under  the 
direction   of  the   curator    of  intestate    estates    who    shall    not    be 
answerable  for  any  act  or  omission  of  any  such  clerk  or  agent  not 
in    conformity   with    any    such    direction    or   which    shall   not   have 
happened  by  the  said  curator's  own  default  or  neglect. 

G.  The  curator  of  intestate  estates  shall  take  retain  and  receive  F':^'^.^^'^  ""='"■  "pp™- 
the  fees  set  out  in  the  schedule  hereunto  annexed  and  also  a  connnission  u  vie.  No.  21  s.  I6. 
at  the  rate  of  five  ])ounds  per  centum  on  all  sums  of  money  which  shall  ^  P'>"g732. 
be  collected  by  him  whether  pei*sonally  or  by  any  clerk  or  agent  as 
aforesaid     Provided  that  in  respect  of  all  sums  of  money  which  shall 
be  collected    or   come    to    the    hands    of  any    clerk    to  a  bench   of 
magistrates   or  other  agent  employed  by  the  said  curator  he  shall 
make  an  alloAvance  at  the  rate  of  three  pounds  i)er  centum  to  such 
clerk  or  agent  out  of  such  commission  as  a  remuneration  for  his 
services     Provided  also  that  such  curator  shall  pay  such  fees  •  (but 
not  such  commission)  into  the  Colonial  Treasury. 

SCHEDULE. 


For  every  orJcr  to  collect  where  eCFcets  sliall   appear  to  be  above  fifty 

pounils 
^Vllc^c  ('fleets  shall  appear  to  be  fifty  pounds  or  under 
For  every  order  to  pay  money  if  ten  pounds  and  under  twenty  pounds 
If  twenty  pounds  and  under  fifty  pounds 
If  fifty  pounds  and  under  one  iiundrcd  pounds... 
And  on  every  one  hundred  pounds  above  the  first 
For  every  eommon  order... 
For  every  special  order  ... 
For  every  office  copy  three-pence  per  folio 
On  every  audit  of  accounts   including   the   direction  lo  invest  asset."  if 

the  amount  which  shall  have  bcou  in  the  curator's  hands  be  uni/jr 

twenty  pounds 
If  twenty  pounds  and  under  fifty  pounds 
If  fifty  puunds  and  under  one  hundred  pounds... 
For  every  one  hundred  pounds  above  the  first 
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31  vicTOBii  No.  10.  7.  It  sliall  be  laAvfvil   for  the  curator  at  any  time  or  times 

."~~^tii      hereafter  with  the  consent  in  "writing  of  one  of  the  judges  to  depute 

consent  of  a  .judge  the  actual  collcction  of  any  estate  or  estates  and  the  goods  debts  and 

dopute  an  official  as-  jj^oneys  therein  to  one  of  the  oflB.cial  assignees  in   insolvency   and 

signee    ni    insolvency     ^  ''  p,  .  -i  ,      t      •  in  "ij. 

as  collector  &c.         thereaiier   every    assignee    so    depixted   in   respect   oi   every    estate 

1  Pilu"  734°  ^  ^  ^  committed  to  him  under  tliis  section  shall  be  deemed  an  agent  of  the 

curator  within  the  meaning  of  this  Act  and  shall  be  bound  to  account 

from  time  to  time  to  him  as  and  vdien  such  curator  (or  as  the  Supreme 

Court  or  any  judge  thereof)   shall  from  time  to  time  require  and  shall 

pay  over  all  balances  in  his  hands  to  the  curator  monthly  or  oftener 

if  so  required  and  shall  be  entitled  to  retain  to  his  own  use  out  of  the 

property  realised  and  moneys  collected  by  him  a  commission  of  not 

less  than  three  nor  more  than  five  per  centum  as  one  of  the  judges 

may  in  each  case  appoint  as  a  remuneration  for  his  services  therein. 

Certain  expenses  §•  It  shall  be  lawful  for  tlic  curator  of  intestate  estates  out 

incurred  in  intestate  of  the   fecs   aud   commissiou  receiviible  on  collections   of  intestate 

n'^vic.  No.  17  s.  6.  estates  with  the  approval  of  one  of  the  judges  to  defray  any  expense 

I  Pring  736.  rcasouably  incurred  in  the  collection  or  administration  of  any  intestate 

estates  or  estate  and  which  there  shall  appear  to  be  no  other  available 

source  for  defraying. 

Powers  aud  cmoiu-  9-  Tlic  persou  SO  appoiutcd  shall  as  such  curator  in  respect  of 

nients  of  such  officer,  w^q  estates  and  property  belonging  to  persons  so  dying  which  he  shall 

2Wng  1599.  ^  "    Ije  directed  or  empowered  to  collect  be  entitled  to  the  commission  by 

law  payable  to  an  official  assignee  discharging  those  duties  and  the 

several  clerks  of  the  bench  in  the  colony  shall  be  his  agents  for  the 

collection  of  all  such  estates  and  property. 

Immunities. 

Curator  or  his  agents  10-  Neither  the  curator   of  intestate   estates   nor   any  of  his 

not   Uahie  for  acts  agciits    shall   be   personally    liable    to    any    person    in   respect    of 

ancc  of'thch-'Xt^ier  goods  or   cliattcls   ill   tlic   posscssiou   of  any   intestate   at   the  time 

15  Vic.  NV  8  s.  6.     of  his  death  which  shall  be  sold  by  the  curator  or  any  such  agent 

""°  '  ^'  as  the  goods  of  such  intestate  unless  such  curator  or  agent  shall  know 

or  have  actual  notice  before  the  sale  that  such  goods  or  chattels  were 

not  in  fact  the  property  of  such  intestate  and  generally  neither  the 

curator  nor  any  of  his  agents  shall  be  lia1)le  for  any  act  done  by  him 

or  them  bond  fide  in  the  supposed  and  intended  performance  of  their 

duties  respectively  unless  it  shall  be  shown  that  such  act  Avas  done 

not  only  illegally  but  wilfully  or  with  gross  negligence     Provided 

always  that  in  case  of  any  sale  by  the  curator  or  his  agents  of  goods 

or  chattels  belonging  in  fact  to  any  third  person  the  amount  realized 

by  such  sale  thereof  shall  be  paid  over  by  him  or  them  to  the  owner 

ujion  proof  by  him  of  such  ownership  unless  the  same  shall  have  been 

applied  in  the  payment  of  the  debts  of  the  deceased  or  shall  have  been 

distributed  according  to  any  will  of  the  deceased  or  in  the  ordinary 

course  of  administration  whilst  the  said  curator  or  any  such  agent  was 

in  ignorance  and  Avithout  actual  notice  of  the  claim  of  such  person  to 

the  goods  or  cliattels  so  sold. 

Curator^ s  Duties  and  Bights. 
Order  to  collect  ■'-■'-•  ^^^  curator  of  iiitcstatc  estates  shall  from  time  to  time  so 

II  Vic.  No.  216.  2.    soon  as  conveniently  may  be  after  receivine,'  information  on  oath  of 
rrmg    o.  ^^^^  death  of  any  person  leaving   any  personal   estate   liable   to   be 

collected 
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collected  hy  liiui  apply  to  the  Supreme  Court  or  one  of  the  j  udges  3i  Victobix  Xo.  lo. 

thereof  for  uu  order  authorising  him  to  collect  manage  and  administer  — 

such  estate  and  the  said  court  or  judge  shall  if  satisfied  that  the  case 

is  Avitliin  the  provisions  of  this  Act  make  such  order  which  order  when 

made  shall  give  to  the  curator  of  intestate  estates  the  same  po-\^'er 

over  the  personal   estate   of  the  deceased   person  except  as  hereby 

enacted  as  he  Avould  have  had  if  letters  of  administration  of  such 

personal  estate  had  been  granted  to  tlie  said  officer  subject  nevertheless 

to  any  order  or  orders  which  may  from  time  to  time  be  made  by  the 

said  court  or  one  of  the  judges  thereof  on  jjctition   as   hereinafter 

meutioucd  touching  the  said  estate  or  the  collection  management  or 

administration  thereof    Provided  nevertheless  that  an  order  to  collect  Eight  of  executor  or 

manage  and  administer  any  estate  shall  not  either  before  or  after  the  '"'■'^'si">to''- 

same  shall  he  made  prevent  the  proving  of  any  will  or  the  obtaining 

of  any  letters  of  administration  to  the  personal  estate  of  any  person 

dying  intestate  or  limit  or  affect  the  powers  or  duties  of  any  executor 

or  administrator  of  the  same  estate     The  curator  of  intestate  estates  Persons  cijuig  beyond 

shall  apply  for  an  order  to  collect  manage  and  administer  the  estate  of  "'«J"'''*'ii<-'iionoftiie 

any  deceased  person  whenever  such  person  shall  have  died  beyond  the  iT'vic  xo.  21  s.  3. 

juri-<dictiou  of  the  said  court  but  leaving  personal  property  Avithin  the  ^  ^""s  ''-^■ 

jurisdiction  thereof  which  would  be  held  to  be  within  the  provisions  of 

this  Act  if  such  person  had  died  within  the  jurisdiction  of  the  said 

court  and  the  said  court  or  judge  thereof  shall  have  authority  to  make 

such  order. 

12.  When  any  person  shall  have  died  having  made  a  will  and  Cases  where  no  pro- 
named  executors  or  an  executor  thereof  bequeathing  personal  proj^erty  J^foJ;,)""'""  "^ 
within  the  jurisdiction  of  the  said  court  aud  probate  thereof  or  letters  u  vie.  Xo.  at  s.  c. 
of  administration  with  the  will  annexed  shall  not  have  been  obtained  ^  ^""°  '"^' 
witliin  six  calendar  months  after  the  death  of  the  testator  the  curator 

of  intestate  estates  upon  information  on  oath  being  given  to  him  of 
the  said  fact  shall  cite  the  executors  named  in  the  said  will  to  come  in 
and  prove  the  same  or  show  cause  within  fourteen  days  after  such 
citation  why  an  order  should  not  be  made  for  the  said  officer  to  collect 
manage  and  administer  the  said  estate  and  such  citation  shall  l)e  by 
notice  under  the  hand  of  the  ciu-ator  of  intestate  estates  which  notice 
shall  (with  respect  to  such  of  the  said  executors  as  shall  have  a  place 
of  residence  Avithin  this  colony  knoAvn  to  the  said  curator)  be  served 
personally  or  by  delivery  at  such  residence  and  (with  respect  to  such 
of  them  as  may  be  out  of  the  colony  or  have  no  known  place  of 
residence  within  it)  shall  be  twice  inserted  in  the  Gazette  and  if  at  the 
expiration  of  the  said  fourteen  days  the  said  will  shall  not  be  proved 
or  cause  shown  to  the  satisfaction  of  the  said  court  or  a  judge  thereof 
why  the  order  should  not  be  made  such  order  shall  upon  the  j)etition 
of  the  said  officer  l)e  made  accordingly'. 

13.  "When  any  person  shall  have  died  intestate  (or  if  he  shall  The  ukc  where  no 
have  made   a  will   without  naming   any  executor  thereof)   leaving  "i''y"|.°^/o'"  2°  "'7' 
personal  projierty  within  the  jurisdiction  of  the  said  Supreme  Court  1 1'ring  73b. 

and  letters  of  administration  shall  not  have  been  obtained  within  tlu'ee 
calendar  months  after  the  death  of  such  deceased  person  the  curator 
of  intestate  estates  upon  information  on  oath  being  given  to  him  of 
the  said  facts  shall  cite  in  manner  aforesaid  the  widow  and  next  of 
T  kin 
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31  VicTOBij;  is'o.  10.  kin  who  may  be  entitled  to  admiiiister  to  apply  for  and  obtain  letters 

of  administration  or  show  cause  within  one  calendar  month  after  such 

citation  why  an  order  should  not  be  made  for  the  said  officer  to  collect 

manage  and  administer  the  said  estate  and  if  at  the  expiration  of  the 

said  one  calendar  month  letters  of  administration  shall  not  have  been 

obtained  or  cause  shown  to  the  court  or  a  judge  thereof  why  such 

order  should  not  be  made  such  order  upon  the  petition  of  the  said 

officer  shall  be  made. 

Cases  where  the  14.  The  curator  of  intestate  estates  shall  apply  for  and  may 

goods  will  probably  ^i  jjj^y  time  after   the    death  of  any  deceased  person  and  without 

Btroyed.  ju'evious  citatiou  obtain  an  order  to  collect  manage  and  administer  the 

i^Prin  ^si^  ^  ^      estate  of  such  person  in  any  of  the  cases  mentioned  respectively  in 

the  two  sections  last  preceding  where  the  Supreme  Court  or  the  judge 

ajjplied  to  i'or  such  order  shall  be  satisfied  by  affidavit  that  the  effects 

of  the  deceased  will  otherwise  be  probably  purloined  lost  or  destroyed 

or  that  great  expense  will  be  incurred  by  delay  in  the  matter. 

Cases  where  no  pro-  15.  The  like  Order  shall  or  may  be  applied  for  and  may  be 

^fhM  be'obtai"ed'  obtained  in  any  of  the  said  cases   (after  due  citation  as  mentioned  iu 

i5°vic.  "No.  8  s.  2.     the  said  sections  respectively  and  after  the  expiration  of  thirty  days 

1  Piuig  734.  after  the  death  of  the  deceased  person)  where  the  said  court  or  the 

judge  applied  to  shall  be  satisfied  by  affidavit  that  there  is  no  reasonable 

probal)ility   of  probate    or  letters  of  administration   being   obtained 

within  the  aforesaid  periods  of  six  months  or  three  months  (as  the 

case,  may  be)  after  the  death  of  such  deceased  person. 

Cases  of  renunciation.  16.  Whenever   the   curator   of    intestate    estates    shall    have 

15  Vie.  No.  8  s.  3.     received  information  on  oath  that  an  V  person  has  died  either  havina: 

made  a  aviII  or  intestate  and  that  the  several  persons  named  as  executors 

have  renounced  probate  of  such  will  or  that  all  the  persons  primarily 

entitled   to   letters   of    administration   have   by   a  memorandum   or 

declaration  in  writing  filed  in  the  office  of  the  registrar  of  the  Supreme 

Court  declined  to  take  out  such  letters  the  said  curator  shall  apply  for 

an  order  to  collect  manage  and  administer  the  estate  of  such  deceased 

person  and  the  Supreme  Court  or  any  judge  thereof  shall  or  may 

thereuj)on  without  citation  and  at  any  time  after  the  death  of  the 

deceased  person  if  satisfied  of  those  facts  make  such  order  accordingly. 

Curator  to  act  as  the  17.  lu  all  cases  wlicrc  an  order  to  collect  shall  have  been  made 

court  or  a  judge  shall  oj.  g]^f^]i  jjg  made  uudcr  this  Act  it  shall  lie  lawful  for  the  court  or  any 

15  Vic.  No.  8  s.  4.     judge  thereof  on  the  petition  of  the  curator  or  any  person  interested 

1  Pring  734  jj^  f  j^g  estate  to  make  such  order  or  orders  from  time  to  time  touching 

the  collection  sale  investment  and  disposal  of  the  estate  as  to  such 

court  or  judge  shall  seem  meet. 

Mode  of  proceeding  IH-  After    an    ovder  to  collect    manage   and   administer   the 

xmder  this  Act.         estatcs  of  dcccascd  pei'sous  shall  have  been  made  all   disputes  and 

1  Pring  729.  mattcrs  touching  the  collection  management  or  administratiou  of  the 

same  within  the  jirovisions  of  this  Act  and  all  claims  and  demands 

thereon  except  as  hereinafter  provided  shall  be  decided  by  the  said 

Supreme  Court  or  one  of  the  judges  thereof  on  petition  in  like  manner 

as  if  the  matter  were  in  the  equitable  jurisdiction  of  the  said  court 

and  the  judges  of  the  said  court  shall  from  time  to  time  make  such 

general  rules  and  orders  touching  such  petitions  and  the  proceedings 

thereon  as  to  them  shall  seem  ex23edient  and  all  petitions  and  orders 

presented 
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presented  and  made  under  the  provisions  of  this  Act  and  all  affidavits  31  Victorlf.  xo.  10. 

used  in  support  of  or  in  ojjposition  to  such  petitions  or  otherwise 

relating  to  the  estates  of  such  deceased  persons  as  aforesaid  and  all 

accounts  of  the  collection  of  intestafes'  estates  passed  or  to  be  passed 

shall  be  liled  in  such  office  of  the  Supreme  Court  as  the   said  judges 

shall  from  time  to  time  direct     Provided  nevertheless  that  if  the  said 

Supreme  Court  or  the  judge  to  -whom  any  petition  shall  be  presented 

touching  the  matters  aforesaid  shall  think  it  desirable  that  the  matter 

in  question  should  not  be  decided  on  petition  the  said  court  or  judge 

shall  order  such  proceedings  to  be  instituted  at  law  or  in  equity  as 

shall  be  considered  proper  for  the  decision  thereof. 

19.  All  orders  which  shall  be  made  by  the  said  court  or  a  judge  ^"^??''^'"g  °"'''"- 
thereof  shall  be  enforced  by  the  same  process  as  the  like  orders  would  1  pring729." 
be  enforced  by  if  they  were  made  by  the  said  Supreme  Court  in  its 
equi(a])le  jurisdiction   and    all    affidavits  made    in  respect    of    the 
collection  manaoemcnt  or  administration  of  the  estates  of  deceased 

persons  under  the  provisions  of  this  Act  or  relating  thereto  or  to  any 
proceedings  at  law  or  in  equity  under  tlie  provisions  of  this  Act  or 
relating  thereto  may  be  sworn  before  a  commissioner  of  the  Su])remc 
Court  for  taking  atlidavits  or  (in  places  beyond  the  distance  of  thirty 
miles  from  a  commissioner)  before  any  justice  of  the  peace  wlio  is 
hereby  empowered  to  administer  the  same. 

Citrafor^s  Vouchers  and  Accounts. 

20.  The  curator  of  intestate  estates  shall  make  or  cause  to  be  Accounts^  to^be  kept 
made  an  inventory  or  list  of  all  the  personal  estate  of  the  persons  j\,^',^„  73^"*°' ^' 
whose   estates  he  shall  have  been  ordered   to   collect   manage   and 
administer  and  shall  retain  the  same  in  his  office  and  shall  keep  an 

account  of  all  his  receipts  payments  and  dealings  in  every  such  estate 

and  shall  retain  all  letters  received  and  copies  of  all  letters  written  by 

him  and  all  deeds  papers  and  writings  of  and  relating  to  such  estates 

and  shall  permit  all  persons  to  inspect  and  take  copies  of  the  same 

and  of  all  proceedings  relating  thereto  at  all  reasonable  hours  or  shall 

furnish  office  copies  thereof  on  payment  of  the  fees  mentioned  in  ^ he  And^ personal  estate 

schedule    hereto    annexed   and    shall   convert  into   money   all   such""'"^  ' 

personal  estate  as  shall  not  consist  of  money  unless  order  be  made 

to  the  contrary  by  the  said  court  or  a  judge  thereof. 

21.  The    curator    of    intestate    estates    shall   once    in    each  Passing  curator's  ac- 
term    or    oftener    if    required    by    the    Supreme    Court    pass    his  ii"v,c.  no.  21  s.  13. 
accounts    in    each   estate   before  the    said  court  but  the  passing  ofirring73i. 
such  accounts  shall  not  prevent  his   l)eing  thereafter  liable  to  any 

claim  which  may  be  at  any  time  made  on  him  in  respect  of  any  sum 
received  and  not  accounted  for  or  any  sum  which  might  have  been 
received  by  him  but  for  his  Avilful  neglect  or  default  and  the  curator 
of  intestate  estates  shall  in  every  year  in  the  month  of  January 
transmit  to  Her  Majesty's  principal  Secretary  of  State  for  the  Colonies 
a  return  of  all  moneys  paid  received  and  invested  in  the  savings  bank 
in  respect  of  all  the  estates  of  deceased  persons  entrusted  to  hnn  for 
collection  during  the  preceding  year  distinguishing  the  particular 
estate  in  Avhich  the  same  have  been  so  received  paid  or  invested  and 
he  shall  also  publish  twice  in  every  year  in  the  months  of  January 
and  J  uly  a  like  return  in  the  Guselie  in  respect  of  the  six  months 
preceding.  Creditors 
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siVicTOBi^No.  10.  Creel  if  ors  Legatees  and  Parlies  in  Bistrihution. 

PaTmentlTciebts  22.  The  curatov  of  intestate  estates  shall  at  such  times  as  he 

uyk^-^o.2i  I'.w.  shall  think  fit  cause  advertisements  to  be  inserted  in  the  Gazette  and 
iPrii,g73i.  g^^^,j^  other  public  i^apers  as  he  shall  deem  expedient  calling  upon  the 

creditors  of  the  persons  whose  estates  he  shall  have  been  ordered  to 
collect  manage  and  administer  to  come  in  and  prove  their  debts  before 
him  and  the  said  curator  of  intestate  estates  shall  allow  any  claim 
which  may  be  made  before  him  if  the  same  shall  amount  to  the  sum 
of  twenty  pounds  or  upwards  upon  the  like  proof  as  would  be  required 
by  the  master  in  equity  for  proof  of  a  claim  made  before  him  upon  a 
reference  to  take  an  account  of  debts  in  a  suit  instituted  by  a  creditor 
on  behalf  of  himself  and  others  against  an  executor  or  administrator 
and  shall  allow  any  claim  not  amounting  to  the  sum  of  twenty  poimds 
upon  the  affidavit  of  the  claimant  alone  or  Avhere  he  shall  think  fit  to 
call  for  further  evidence  upon  such  further  evidence  as  he  shall 
require  and  the  said  curator  of  intestate  estates  shall  as  soon  after  the 
expiration  of  the  time  alloAved  for  proof  of  debts  as  he  conveniently 
can  pay  the  debts  proved  if  the  whole  thereof  can  be  paid  and  if  not 
shall  declare  and  pay  a  dividend  thereon  and  if  he  shall  collect  any 
further  assets  after  making  such  payment  he  shall  in  case  any  part 
of  the  debts  proved  remain  unpaid  pay  the  same  and  any  debts 
subsequently  proved  before  him  (or  a  dividend  thereon  as  the  case 
may  be)  but  such  debts  as  shall  be  subseqviently  proved  shall  first  be 
paid  a  dividend  in  proportion  to  their  amount  equal  to  the  dividend 
paid  to  creditors  having  previously  proved  their  debts  and  after 
payment  of  all  debts  fees  and  expenses  incident  to  the  eollectiou 
management  and  administration  of  such  personal  estate  shall  pay 
over  the  residue-  to  the  personal  representative  of  the  intestate  or 
testator  (as  the  case  may  be)  so  soon  as  such  representative  shall  have 
been  duly  constituted. 
Payment  to  relatives  23.  After  the  expiration  of  twelve  calendar  months  from  the 

\i  \\c%l '^iil'  12.  time  fixed  by  the  advertisement  for  creditors  to  come  in  and  prove 

I  Pring 731.  their  debts  if  no  debt  shall  be  proved  or  no  creditor  ha\ing  proved  his 

debt  shall  remain  unj^aid  it  shall  be  lawful  for  any  judge  of  the 
Supreme  Court  if  he  shall  think  fit  so  to  do  and  ujwu  such 
terms  (if  any)  as  to  him  may  seem  meet  to  order  the  curator  of 
intestate  estates  to  pay  any  sum  not  exceeding  fifty  pounds  to  any 
person  claiming  to  be  a  party  in  distribution  or  to  be  a  legatee  under 
a  will  without  letters  of  administration  having  been  obtained  or  the 
will  being  proved  and  without  legal  proof  of  the  right  or  title  of  the 
party  so  claiming  and  the  said  curator  of  intestate  estates  shall  pay 
the  money  so  ordered  to  be  paid  or  if  necessary  shall  remit  the  same 
in  such  manner  as  he  shall  think  most  safe  and  convenient. 
Dis  hxrge  to  curator  21.  Tlic  cui'ator  of  intestate  estates  shall  have  the  same  power 

II  v'ic''i<o"2/3!'i4!  t^  require  a  release  and  discharge  upon  the  Avinding  up  any  estate  in 
1  Pring  732.  his  charge  and  handing  over  the  property  which  may  be  in  his  hands 

to  the  person  or  persons  entitled  thereto  as  any  executor  administrator 
or  any  other  trustee  now  has  in  the  like  circumstances. 

Disposal  of  Moneys. 
Moneys  undcrcontroi  25.  It  shall  and  may  be  lawful  for  the  judges  of  the  Supreme 

of  Supremo  Court     Cour  t  from  time  to  time  and  at  all  times  hereafter  by  any  order  or  orders 

of 
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of  the  said  court  to  dii-ect  that  any  sum  or  sums  of  money  belonging  to  aiVicroBiJE  No.  lo. 
the  estate  or  estates  of  an  intestate  jierson  or  persons  over  wliich  the  ^^  ^^  ""   , . 
court  now  has  or  hereafter  may  liave  the  direction  or  control  shall  from  the  Government  Sbv- 
time  to  time  be  invested  in  the  Government  Savings  Eank  at  Brisbane  '"S' Bank  by  order  of 

11-  n    '  1  court. 

by  tlie  registrar  curator  of  intestate  estates  or  by  such  other  person  i  vie.  xo.  .i  s.  i 

or  persons  under  the  direction  of  the  said  court  who  may  have  collected  ^  ^""s  727. 

and  received  the  same  in  such  manner  and  on  such  account  or  accounts 

and  for  such  purpose  or  purjioses  as  the  said  court  shall  by  its  order 

or  orders  direct  and  that  all  and  each  of  such  siims  and  sum  of  money  As  to  the  interest 

so  to  be  invested  as  aforesaid  shall  from  the  time  of  bcins:  so  invested"''""   j""""'."    ^° 

~  iUTCStCCl. 

respectively  until  tlie  period  when  the  same  shall  be  Avithdrawn  from 

the  said  savings  bank  bear  interest  at  and  after  the  rate  allowed  by 

the  rules  and  regulations  of  the  said  bank     Provided  always  that  no  Such  moneys  to  bo 

such  sum  or  sums  of  money  nor  the  interest  from  time  to  time  due  of'jlo„™"oni  *"'  °''^" 

thereon  shall  be  paid  out  liy  or  withdrawn  from  the  said  savings  bank  i  Vic.  No.  4  s.  i. 

otherwise  than  by  order  or  orders  of  the  said  court  or  one  of  the  judges  ^  ^""^  ^^^' 

thereof  for  that  purpose  first  had  and  obtained. 

2U.  In  the  first  week  of  January  in  every  year  the  tru.stees  of  six  ycurs  unclaimed 
the  said  savings  bank  shall  pay  all  sums  of  money  wliich  shall  on  the  ^iiyic  no  24  s  17. 
first  day  of  that  month  have  been  in  the  .said  bank  to  the  credit  of  any  1  Pring  732. 
intestate  estate  for  the  term  of  the  six  years  next  preceding  to  the 
Colonial  Treasurer  of  the  colony  for  the  public  uses  of  the  said  colony 
and  in  support  of  the  Government  thereof  and  the  said  sums  shall  be 
applied  thereto  in  such  manner  as  shall  be  directed  by  any  Act  subject 
to  the  provisions  hereinafter  contained  and  the  curator  of  intestate 
estates  shall  on  the  said  first  day  of  January  in  every  year  or  Avithin 
two  days  next  following  furnish  to  the  trustees  of  the  said  savings 
bank  and  also  to  the  Colonial  Treasurer  an  account  of  all  sums  of 
money  Avhicli  shall  be  so  payable  which  account   shall  be  a  sufficient 
authority  for  the  said  trustees  to  pay  the  sums  mentioned  therein  to 
the  said  Colonial  Treasurer. 

27.  If  at  anytime  after  any  such  sum  of  money  shall  have  Subsequent  claims, 
been  so  paid  to  the  said  Colonial  Treasurer  any  person  shall  present  a  j  pri',^g^32^*  °"  ^^' 
petition  to  the  Supreme  Court  or  one  of  the  judges  thereof  praying 
for  the  payment  to  him  of  such  sum  or  any  part  thereof  (a  cojjy  of 
such  petition  being  previously  served  on  the  curator  of  intestate 
estates)  and  the  said  court  or  judge  shall  be  of  opinion  upon  any 
affidavit  or  other  sufficient  evidence  adduced  that  the  person  petition- 
ing is  entitled  to  the  same  sum  or  any  part  thereof  the  said  court  or 
judge  shall  make  an  order  for  payment  thereof  after  deducting  any 
costs  and  expenses  Avliich  may  have  been  incurred  by  the  curator  of 
intestate  estates  or  otherwise  in  respect  of  such  application  or  shall 
make  such  other  order  touching  the  premises  as  shall  be  just  and  on 
any  sucli  order  being  served  on  the  Colonial  Secretary  the  same  shall 
be'immediately  communicated  to  His  Excellency  the  Governor  and 
thereupon  it  shall  be  laAvful  for  the  said  Governor  and  he  is  hereby 
required  to  issueaAvarrant  under  his  hand  to  the  Colonial  Treasurer  of 
the  said  colony  to  pay  tlie  money  mentioned  in  such  order  to  the 
party  entitled  to  receive  the  same  in  pursuance  thereof  but  no  interest 
shall  be  paid  or  be  payable  on  any  such  sum  of  money  by  virtue  of 
any  such  order  or  otherwise  from  the  time  the  same  shall  have  been 

paid 
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31  VicTOBii  No.io.  paid  to  tlie  Colonial  Treasurer  as  aforesaid  All  sums  of  money  which. 
irneiaimed~'baiances  ^hall  at  auj  time  hereafter  be  paid  into  the  hands  of  the  Colonial 
of  intestate  estates  Treasui'er  as  iinelaimed  assets  in  intestate  estates  and  as  fees  and 
TrltsurCT^IrbeLpU-  comniissious  on  per  centages  received  by  the  said  curator  of  intestate 
cable  to  public  uses  estatcs  ou  coUections  by  him  shall  subject  to  the  provisions  of  the 
to  provTso  Y  Tofia  section  next  preceding  be  applied  to  the  pubUc  uses  of  the  colony  and 
Vic.  No.  -u.  ill  support    of   the  Government  thereof  subiect  nevertheless  to  the 

1  Piin»  735.  ^'  proviso  in  the  said  recited  Act  contained  and  hereinbefore  referred  to. 
Warrant toTreasurer.  28.  The  Colouial  Trcasiu'cr  shall  issuc  and  pay  the  money  men- 
iVT^  733^^  °  ^^  tioned  in  such  warrant  as  aforesaid  to  the  person  or  persons  to  whom 

the  same  shall  be  payable  by  virtue  of  such  order  as  aforesaid. 
Credit  for  payment.  29.  The   Said   Coloiiial   Treasurer   shall   in   his    accounts    be 

iVTin  ^33^^  ^  ^"^  allowed  credit  for  all  sums  of  money  paid  by  him  in  pursuance  of  any 
such  warrant  as  aforesaid  and  that  the  receipts  of  the  respective 
persons  to  whom  the  same  shall  be  so  paid  shall  be  full  and  valid 
discharges  to  the  said  Treasurer  in  passing  his  said  accounts  for  any 
such  sum  or  sums  as  shall  be  therein  mentioned  to  have  been  received. 

Potcers  of  the   Court. 
General   rules  may  •^^-  I^  shall  be  lawful  for  the  judgcs  of  the  Supreme  Court  or  a 

be  made  by  the  majority  of  them  of  Avhom  the  Chief  Justice  shall  be  one  from  time  to 
''nvfc.  No.  213.174.  time  to  make  all  such  general  rules  and  orders  for  the  effectual  execu- 

2  Priug  1638.  ^  tioii  of  tliis  Act  and  of  the  intention  and  object  hereof  and  for  fixing 
s.  223  "^  *^  '  the  costs  to  be  allowed  for  or  in  respect  of  the  matters  herein  con- 
27  Vic.  No.  14  a.  20.  taiucd  and  the  performance  thereof  and  for  apportioning  the  costs  of 

"^""^      ■  issues  and  also  for  altering  the  number  of  days  by  this  Act  limited  for 

the  return  of  any  writ  or  for  the  doing  of  anything  by  this-  Act  pre- 
scribed or  authorised  to  be  done  and  substituting  other  days  for  the 
same  as  in  their  judgment  shall  be  necessary  or  proper  Provided  that 
nothing  herein  contained  shall  be  construed  to  restrain  the  authority 
or  limit  the  jurisdiction  of  the  said  court  or  the  judges  thereof  to  make 
rules  or  orders  or  otherwise  to  regulate  and  dispose  of  the  business 
therein. 

Commencement  and  Short  Title. 
Commencement  of  31.  Tliis    Act   sliall    commcnce    ou    the    thirty-first    day    of 

■*-'^*-  December  one  thousand  eight  hundred  and  sixty-seven  and  may  be 

Short  title.  referred  to  as  the  "  Curator  of  Intestate  Estates  Act  q/"1867." 


An 
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An  Act   to  Consolidate   and  Amend   the  Laws  si  victoeix no.  n. 
relating"  to  Arbitration    Interpleader   Man- 
damns   Quo  Warranto    Prohibition   and  In- 
junction. l^2Stk  December,  18G7. 

TTTHEREAS   it  is  expedient   to   consolidate  and  amend  the  Iqavs  Preamble. 

'  '  relating  to  arbitration  interpleader  mandamus  quo  Avarranto 
prohibition  and  injunction  Be  it  enacted  by  the  Queen's  Most 
Excellent  ^Majesty  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Legislative  Assembly  of  Queensland  in 
Parliament  assembled  and  by  the  authority  of  the  same  as  follows — 

Interpretation. 

1.  The  Avords  "court"   and  "judge"  in  this  Act  shall  mean  interpretation, 
the  Supreme  Court  and  a  judge  thereof  respectively  unless  some  other 
meaning  expressly  appear  or  be  necessarily  implied. 

Arbitration. 

2.  It  shall  and  may  be  lawful  for  all  merchants  and  traders  Mcrchanta  and  trad- 
and  others  desiring  to  end  any  controversies  suits  or  quarrels  for  which  c",frovtrric9"by°arb^ 
there  is  no  other  remcdv  but  bv  personal  action  or  suit  in  equity  l)v  (ration  may  agree  that 
arbitration  to  agree  that  their  submission  of  their  suit  to  the  award  ;l;fsuit"to"'tho  a«a°d 
or  umpirage  of  any  person  or  persons  should  be  made  a  rule  of  the  of  any  person  should 
Supreme  Court  aud  to  insert  such  their  agreement  in  their  submission  ^ourTof  i" co'd  Ac*"' 
on  the  condition  of  the  bond  or  promise  whereby  they  oblige 'J  &_io  Wm.  iii. 
themselves  respectively  to  siibmit  to  the  aA^ard  or  umpirage  of  any  Ag^rwment  so  made 
person  or  persons  which  agreement  being  so  made  aud  inserted  in '« be  inserted  in  their 
their  submission  or  proniise  or  condition  of  their  respective  bonds  °"  ™'*"°"  "• 
shall  or  may    upon   producing  an    affidavit   thereof    made   by   the 

witnesses  thereunto  or  any  one  of  them  in  the  said  court  and  reading 

and  filing  the  aflldavit  in  court  be  entered  of  record  in  such  court  and 

the  rule  shall  thereupon  be  made  by  the  said  court  that  the  parties  Parties  to  be  finally 

shall    su1)mit   to   and   finally   be    concluded   by   the    arbitration    or  ^°(;|j'^"^^^^^^^  ^^  '"''' 

lunpirage  wliich  shall  be  made  concerning  them  by  the  arbitrators 

or  umpire  pursuant  to  such  submission  and  in  case  of  disobedience  to  in  case  of  disobedi. 

such  arl)itration  or  umpiracrc  the    party  neglectins;  or  refusins;  to  ^''f?  p*!:'^  "eg'^c'y's 

>■         '^  ^  i    +1  r    1     11     1  1  •      *.  4.     subject  to  penalty  4c. 

perlorm  and  execute  the  same  or  any  part  tliereol  shall    be  sulyect  to 

all  the  penalties  of  contemning  a  rule  of  court  Avhen  he  is  a  suitor  or 

defendant  in  such  court  and  tlie  court  on  motion  shall  issue  process 

accordingly  which   process  shall  not   be  stopped  or    delayed   in  its 

execution  by  any  order   rule  command  or  process  of  the  court  in 

equity  unless  it  sliall  be  made  apjiear  on  oath  to  such  court  that  the  Unless  arbitrators 

arbitrators  or  iimpiro  misbehaved  themselves  and  that  such   award  '"j*'»'"»"'i  ''"^'"• 

arbitration  or  umpirage  was  procured  by  corruption  or  other  undue 

means. 

3.  Any  arbitration  or  umpirage  procured   by   corruption   or  Corrupt    arbitration 
undue  means  shall  l)e  judged  and  esteemed  void  and  of  none  efTect  ^"j'jp  """^  ™"' *^  "' 
and  accordingly  be  set  aside  by  the  Supreme  Court  at  law  or  in  equity  u  i:  lo  Wm.  iii. 
so  as  complaint  of  such  corruption  or  undue  practice  be  made  in  ihc*"'^*''"' 

said 
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aiTfCTOEii  Xo.u.  said  court  before  the  last  day  of  tlie  next  term  after  such  arhitratioa 

—  or  umpirage  made  and  pidjlished  to  the  parties  anything  in  this  Act 

contained  to  the  contrary  notwithstanding. 

Submission  to  avbi-  4.  The    powcr    and    authority  of  any   arbitrator    or   xxmpire 

tration   by   rule  of  appointed  bv  or  in  pursuance  of  auv  rule  of  court  or  iudge's  order 

court  ic.  not   to   be     1 1  -.'•.•  •         •  j.-         '  i  i  i.  i  •    i        1      11   1 

revocable  without     or  ordcr  of  msi  prms  m  any  action  now   brought  or  which  snail  be 

3  Tic°No''4TT''     lif^i'eafter  brought  in  the  Supreme  Court  or  by  or  in  pursuance  of 

1  Pring  37.  auy    submissiou   to   reference   containing   an   agreement    that   such 

f  39*  ^^™'  ^^' "'  ^^  submission   shall   be   made  a   rule   of  the   said   court  shall  not  be 

revocable  by  any  party  to  such  reference  without  the  leave  of  the  said 

court   or  by   leave   of  a  judge   and  the  arbitrator  or  umpire  shall 

and  may   and  is   hereby   required   to   proceed    with   the   reference 

notwithstanding     any   such   revocation    and    to    make   such   award 

although   the  person  making  such  revocation   shall  not  after\\ards 

attend  the  reference  and  the  court  or  any  judge  thereof  may  from 

time  to  time  enlarge  the  term  for  auy  such  arbitrator  making  his  award. 

Power  to  compel  tiie  5,  Where  any  reference  shall  have  been  made  by  any  such 

attendance   of   wit-  ^ule   or   oixlcr  as   aforcsaid  or  by  any    submission  containing    such 

3  vTc^'xo.  4  s.  2.       agreement  as  aforesaid  it  shall  be  lawful  for  the  said  court  or  for  any 

a&'i' w^^  IV     40  J^^^^S'^  ^^y  ^"^^^^  °^'  order  to  be  made  for  that  purpose  to  command  the 

8. 40.  '      "  attendance    and   examination   of    any   person  to   be   named    or   the 

production  of  any  documents  to  be  mentioned  in  such  rule  or  order 

and  the  disobedience  to  any  such  rule  or  order  shall  be  deemed  a 

contempt  of  court  if  in  addition  to  the  service  of  such  rule  or  order 

an  appointment  of  the  time  and  place  of  attendance   in   obedience 

thereto  signed  by  one  at  least  of  the  arbitrators  or  by  tha  umpire 

before  whom  the  attendance  is  required  shall  also  be  served  either 

together  with  or  .after  the  service  of  such  rule  or  order     Provided 

always  that  every  person  whose  attendance  shall  be  so  required  shall 

be  entitled  to  the  like  conduct  money  and  payment  of  expenses  and 

for  loss  of  time  as  for  and  upon  attendance  at  any  trial      Provided 

also  that  the  application  made  to  such  court  or  judge  for  such  rule  or 

order  shall  set  forth    the  electoral  district    and   place   where    such 

witness  is  residing  at  the  time  or  satisfy  such  court  or  judge  that  such 

person  cannot  be  found      Provided  also   that   no   j)erson   shall  be 

compelled  to  produce  under  any  such  rule  or  order  any  writing  or 

other  document  that  he  would  not  be  compelled  to  produce  at  a  trial 

or  to  attend  at  more  than  two   consecutive   days  to  be  named   in 

such  order. 

Power  of  the  nrbitra-  ^-  Whcu  in  any  rulc  Or  Order  of  reference  or  in  any  submission 

tors  under  a  rule  of  to  arbitration  containing  an  agreement  that  the  submission  shall  be 

anoath.°  "  """'^ "  made  a  rule  of  court  it  shall  be  ordered  or  agreed  that  the  witnesses 

3  Vic.  No.  4  B.  3.  upon  such  reference  shall  be  examined  upon  oath  it  shall  be  lawful 

3  (fcTwrn!  IV.  c.  42 foi'  the  arbitrator  or  umpire  or  any  one  arbitrator  and  he  or  they  are 

«•  *!■  hereby  authorised  and  required  to  administer  an  oath  to  such  Avitnesses 

or  to  take  their  affirmation  in  cases  where  affirmation  is  allowed  by 

law  instead  of  oath  and  if  upon  such  oath  or  affirmation  any  jjerson 

making  the  same  shall  wilfully  and  corruptly  give  auy  false  evidence 

every  person  so  offending  shall  be  deemed  and  taken  to  be  guilty  of 

perjury  and  shall  be  prosecuted  and  punished  accordinglv. 

7.  The 
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7.  The  judge  may  in  any  case  with  the  consent  of  both  parties  3i  Victorij:  no.ii. 
to  the  suit  order  the  same  with  or  without  other  matters  within  the  g^j^^  ^^"be  setii  d 
jurisdiction  of  the  court  in  dispute  between  such  parties  to  be  referred  in  nrbitrution. 

to  arbitration  to  such  person  or  persons  and  in  such  manner  aiul  on  '■^  A  ^"^  ^'"'-  ''■  ^^ 

such  terms  as  he  shall  think  reasonable  and  just  and  such  reference 

shall  not  be  recoverable  by  cither  party  except  by  consent  of  the  jud^e 

and  the  award  of  the  ar1)itrator   or  arbitrators  or  umpire  sliall   l^e 

entered  as  the  judgment  in  the  cause  and  shall  be  as  binding  and 

effectual  to  all  intents  as  if  given  by  the  judge  provided  that  the  judge 

may  if  he  think  fit  on  apjilication  to  liim  at  the  lirst  court  held  after 

the  expiration  of  one  week  after  the  entry  of  such  award  set  aside 

any  such  aAvard  so  given  as  aforesaid  or  may  Avith  the  consent  of  both 

parties  aforesaid  revoke  the  reference  or  order  another  reference  to  be 

made  in  the  manner  aforesaid. 

8.  Every  agreement  or  submission  to  arbitration  by  consent  Submission  in  writing 
whether  by  deed  or  instrument  in  A^  riting  not  under  seal  may  be  made  "'j™  /"onrt*"  "'"''' 
a  rule  of  the  Supreme  Court  on  the  application  of  any  j)arty  thereto  20  v.o.  xo.  31  a.  8. 
unless  such  agreement  or  suljmission  contain  words  purporting  that  i7''&"i8'Yfc  ^  i''3 
the  parties  intend  that  it  should  not  be  made  a  rule  of  court.  s.  17. 

9.  Whenever  the  parties  to  any  deed  or  instrument  in  Avriting  if  action  commenced 
to  be  hereafter  made  or  executed  or  any  of  them  shall  agree  that  any  Jl^j.'^JI  "o'^^rbitlatio'n 
then  existing  or  future  differences  between  them  or  any  of  them  shall  court  or  judge  may 
be  referred  to  arbitration  and  anv  one  or  more  of  the  parties  so  ao-reeinu;  ^'^-\P.™",;"'"'.F,''    o 

T     •       •  '         1  11-  1  1      1 1  "0    \  ic.   r\o.  31  8.  2. 

or  any  person  or  jiersons  claiming  through  or  under  lum  or  them  shall  2  iving  ii;i7. 
nevertheless  commence  any  action  at  law  or  suit  in  equity  against  the  ^^^*  is"^"-'-  c-  120 
other  party  or  parties  or  any  of  them  or  against  any  person  or  persons 
claiming  through  or  under  him  or  them  in  respect  of  the  matters  so 
agreed  to  be  referred  or  any  of  them  it  shall  be  lawful  for  the  Supreme 
Court  or  any  judge  thereof  on  ap^^lication  by  the  defendant  or 
defendants  or  any  of  them  after  appearance  and  before  plea  or  answer 
upon  being  satisfied  that  no  sufficient  reason  exists  Avhy  such  matters 
cannot  be  or  ought  not  to  be  referred  to  arbitration  according  to  sucli 
agreement  as  aforesaid  and  that  the  defendant  was  at  the  time  of  tlic 
bringing  of  such  action  or  suit  and  still  is  ready  and  willing  to  join 
and  concur  in  all  acts  necessary  and  proper  for  causing  such  matters 
so  to  be  decided  by  arbitration  to  make  a  rule  or  order  staying  all 
proceedings  in  such  action  or  suit  on  such  terms  as  to  costs  and  other- 
wise as  to  such  court  or  judge  may  seem  fit  provided  always  that  any 
such  rule  or  order  may  at  any  time  afterwards  be  discharged  or  varied 
as  justice  may  require. 

Conipulso)-!/  Afbit ration. 

10.  If  it  be  made  appear  at  any  time  after  the  issuing  of  the  Power  to  comt  or 
writ  to  the  satisfaction  of  the  court  or  a  judge  upon  the  application  •jratlonbeforouiai'.'" 
of  either  party  tliat  the  matter  in  dispute  consists  A\holly  or  in  part  n  &  is  Vie.  c.  125 
of  matters  of  mere  account  Avliicli  cannot  conveniently  be  tried  in  tlic  "'  ^' 
ordinary  way  it  shall  be  laAvful  for  such  court  or  judge  upon  such 
application  if  they  or  lie  shall  think  fit  to  decide  such  matter  in  a 

summary  manner  or  to  order  that  sucli  matter  eitlier  wholly  or  in 
part  be  referred  to  an  arbitrator  ai^jiointed  by  the  parties  or  to  an 
officer  of  the  court  or  an  associate  or  in  country  causes  to  the  judge 
of  any  District  Court  or  a  Commissioner  of  the  Supreme  Coiu't  upon 

such 
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31  VicTOBis:  No.  11.  such  terms  as  to  costs  and  otherwise  as  such  court  or  judge  shall  think 

reasonable  and  the  decision  or  order   of  suclr  court  or  judge  or  the 

award  or  certificate  of  such  referee  shall  be  enforceable  by  the  same 

process  as  the  finding  of  a  jury  upon  the  matter  referred. 

Special  case  may  bo  11.  If  it    shall    appear   to   the    court  or   a    judge    that    the 

^f'fict  "ried ''"""°"  allowance  or  disallowance  of  any  particular  item  or  items  in  such 

]7  &  IS  Tic.  c.  125  account  depends  upon  a  question  of  law  fit  to  be  decided  by  the  court 

^-  *  or  upon  a  question  of  fact  fit  to  be  decided  by  a  jury  or  by  a  judge 

upon  the  consent  of  both  parties  as  hereinbefore  provided  it  shall  be 

lawful  for  such  court  or  judge  to  direct  a  case  to  be  stated  or  an  issue 

or  issues  to  be  tried  and  the  decision  of  the  court  upon  such  case  and 

the  finding  of  the  jury  or  judge  upon  such  issue  or  issues  shall  be 

taken  and  acted  upon  l)y  the  arbitrator  as  conclusive. 

iSj)ecial   Case. 

Arbitrator  may  state  12.  It  shall  bc  lawful  for  the  arbitrator  upon  any  compulsory 

n^T'is'vic  c  125 1'eference  under  this  Act  or  upon  any  reference  by  consent  of  parties 

s.  5.  where  the  submission  is  or  may  be  made  a  rule  or  order  of  the  said 

Supreme  Court  and  if  it  is  not  provided  to  the  contrary  to    state  his 

award  as  to  the  whole  or  any  pai't  thereof  in  the  form  of  a  special  case 

for  the  ojiinion  of  the  court  and  when  an  action  is  referred  judgment 

if  so  ordered  may  be  entered  according  to  the  opinion  of  the  court. 

Proceedings  upon  Arhltratlon. 
Proceedings  before  13.  The  proccodings  upoii  any  such  arbitration  as  aforesaid  shall 

and  power  of  such  gxcgpt  otlicrwise  directed  herebv  or  by  the  submission  or  document 

arbitrator.  ,  ^     .    .  ,  „  ,  •,  i     •        ti 

17  &  18  Vic.  c.  125  authorising  the  reference  be  conducted  m  like  manner  and  subject  to 

°"  ^'  the  same  rules  and  enactments  as  to  the  power  of  the  arbitrator  and 

of  the  court  the  attendance  of  witnesses  the  production  of  documents 

enforcing  or  setting  aside  the  award  and  otherwise  as  upon  a  reference 

made  by  consent  under  a  rule  of  court  or  judge's  order. 

Application  to    set  1^'  ^^  applications    to    set    aside    any    award    made   on   a 

aside  award.  compulsoiy  reference  under  this  Act  shall  and  may  be  made  within 

17^  •  18    ic.  c.  125  ^|.^p  g^.g^  seven  days  of  the  term  next  following  the  publication  of  the 

award  to  the  parties  whether  made  in  vacation  or  term  and  if  no  such 

application  is  made  or  if  no  rule  is  granted  thereon  or  if  any  rule 

granted  thereon  is  afterwards  discharged  such  aAvard  shall  be  final 

between  the  parties. 

Enforcing  of  awards  15.  Ally   award  luadc  on  a  comjjulsory    reference  under  this 

Bcuin"  thcm'a^idc'^"'^  ^^^  ^^^^^  ^^^  authority  of  a  judge  on  such  terms  as  to  him  may  seem 

17  &°i8Vic.°c.  125  reasonable  be  enforced  at  any  time  after  seven  days  from  the  time  of 

'■  ^°-  publication  notwithstanding  that  the  time  for  moving  to  set  it  aside 

has  not  elapsed. 

The  Arbitrators. 
On  failure  of  parties  16.  If  ill  any  casc  of  arbitration  the  document  authorising  the 

or  arbitrators  judge  rcferencc  provldc  that  the  reference  shall  be  to  a  single  arbitrator  and 
^rhxtrli!frZ  nmpm.  ^H  thc  partics  do  uot  after  differences  have  arisen  concu.r  in  the 
20  V'c.  No  31  8.  3.  appointment  of  an  ar])itrator  or  if  any  appointed  arbitrator  refuse  to 
17  &"i8  Vie.  c.  125  ^ct  Or  bccomc  incapal)le  of  acting  or  die  and  the  terms  of  such 
"•  ^2-  document  do  not  show  that  it  was  intended  that  such  vacancy  should 

not  be  supplied  and  tlie  parties  do  not  concur  in  a])pointing  a  new  one 
or  if  where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint  an 

umpire 
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umpire  or  third  arbitrator  such  parties  or  arbitrators  do  not  appoint  31  Victorm;  yo.ii. 

an  umpire  or  third  arbitrator  or  if  any  appointed  imipire  or  third  — 

arbitrator  refuse  to  act  or  become  incapable  of  acting"  or  die  and  the 

terms  of  the  document  authorising  the   rclerence  do  not  show  that  it 

was  intended  that  such  a  vacancy  shoukl  not  be  supplied  and  the 

parties  or  arbitrators  respectively   do  not  appoint  a  new  one  then  in 

every  such  instance  any  party  may  serve  the  remaining-  parties  or  the 

arbitrators  as  the  case  may  be  with  a  written  notice  to  concur  in 

appointing  or  to  appoint  (as  tlie  ease  may  be)  an  arbitrator  umpire  or 

third  arbitrator  respectively  and  if  Avithin  fourteen  clear  days  after 

such  notice  shall  have  been  served  no  arbiti'ator   umpire   or   third 

arbitrator   be   appointed   it    shall   be   lawful    for   any  judge    of  the 

Supreme  Court  upon  summons  to  be  taken  out  by  the  party  having 

served  such  notice  as  aforesaid  to  appoint  an  arbitrator  umpire  or 

third  arbitrator  as  the  case  may  be  and  such  arbitrator  umpire  and 

third  arbitrator  respectively   shall  have  the  like  power  to  act  in  the 

reference  and  make  an  award  as  if  he  had  been  appointed  by  consent . 

of  all  parties. 

17.  When  the  reference  is  or  is  intended  to  be  to  two  whenrofercnco  is  to 
arbitrators  one  appointed  by  each  party  it  shall  be  lawful  for  either  '^^°  "party"' falu ""to 
party  in  the  case  of  the  death  refusal  to  act  or  incapacity  of  any  nppoint. 
arbitrator  appointed  by  him  to  substitute  a  new  arbitrator  iinless  the  ^^pj^^„  jc.^.^^  *'  *' 
document  aiithorising  the  reference  show  that  it  was  intended  that  17  &  is  vic.  e.  125 
the  vacancy  should  not  be  siipplied  and  if  on  such  a  reference  one  '■  ^^" 

party  fail  to  ajipoint  an  arbitrator  either  originally  or  by  way  of 
substitution  as  aforesaid  for  fourteen  clear  days  after  the  other  party 
shall  have  appointed  an  arbitrator  and  shall  have  served  the  party  so 
failing  to  appoint  with  notice  in  writing  to  make  the  appointment  the 
party  who  has  appointed  an  arbitrator  may  appoint  such  arbitrator 
to  act  as  sole  arbitrator  in  the  reference  and  an  award  made  by  him 
shall  be  binding  on  both  parties  as  if  the  ap2:)ointmcnt  had  been  by 
consent  Provided  however  that  the  court  or  a  judge  may  revoke  such 
apjiointment  on  such  terms  as  shall  seem  just. 

18.  When  the  reference  is  to  two  arbitr:.tors  and  the  terms  of  Two  arbitrators  may 
the  document  authorising  it  do  not  show  that  it  was  intended  that  l^^^i^^!  JX'ti  s.  5. 
there    should    not    be    an    umpire    or    provide    otherwise    for    the  2 1'nng  ig-is. 
appointment     of    an   umpire   the   two    arbitrators   may    appoint   an  ]^j*  ^^  ^"^"  ''  ^^^ 
umpire  at  any  time  within  the  period  during  which  they  have  power 

to  make  an  award  unless  they  be  called  upon  by  notice  as  aforesaid  to 
make  the  appointment  sooner. 

The  Axoard. 

19.  The  arbitrator  acting  under  any  such  document  as  aforesaid  Award  to  be  made  in 
or  under  anv  order  referrins:  the  award  back  shall  make  his  award  ""■^''^  "'O'''''^  ""•"' 

1         1  •     1  1  1    /        1  1      1  1  i-       1         1      11  parties  or  court 

under  his  hand  and  (unless  such  document  or  order  respectively  shall  iniargc  time. 
contain  a  different  limit  of  time)  within  three  months  after  he  shall  ^''p^^,'';  ^"^^  ^^ ''  ^" 
have  been  appointed  and  shall  have  entered  on  the  reference  or  shall  17  &  is  Vic.  c.  125 
have  been  called  upon  to  act  by  a  notice  in  Avriting  from  any  party  ^-  ^^• 
but  the  parties  may  by  consent  in  Avriting  enlarge  the  term  for  making 
the  aAvard  and  it  shall  be  lawful  for  the  Supreme  Court  or  for  any 
judge  thereof  for  good  cause  to  be  stated  in  the  rule  or  order  for 
enlargement  from  time  to  time  to  enlarge  the  term  for  making  the 

award 
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31  ricTonii  Jfo.  11.  award  aiid  if  no  period  be  stated  for  the  enlargement  in  such  consent 

or  order  for  enlargement  it  shall  be  deemed  to  be  an  enlargement 

for  one  month  and  in  any  case  where  an  umpire  shall  have  been 

appointed  it  shall  be  lawful  for  him  to  enter  on  the  reference  in  lieu 

of  the  arbitrators  if  the  latter  shall  have  allo^ved  their  time  or  their 

extended   time  to   expire  withou.t   making   an   award  or  shall  have 

delivered  to  any  p:irty  or  to  the  umpire  a  notice  in  writing  stating 

that  tliey  cannot  agree. 

Euie  to  deliver  pos-  20.  When    anv    award    made    on    any    such   submission   or 

'"anrto^awaTcf '"'"  documcnt    38   aforcsaid   directs    that    possession    of    any    lands   or 

w'vic.  No.  31  s.  7.  tenements  capable   of  being  the  subject   of  an  action  of  ejectment 

]7^&"i8  Vie'  c  I'o  ^^^^^  ^®  deliA'ered  to  any  such  party  either  forthwith  or  at  any  future 

s.iG.  '   '    "  time  or  awards  that  any  such  party  is  entitled  to  the  possession  of  any 

such  lands  or  tenements  it  shall  be  lawful  for  the  Supreme  Court  to 

order  any  party  to  the  reference  who  shall  be  in  possession  of  any 

such  lands  or  tenements  or  any  person  in  possession    of  the  same 

claiming  under  or  put  in  possession  by  him  since  the  making  the 

document  authorising  the  reference  to  deliver  possession  of  the  same 

to  the  party  entitled  thereto  pursuant  to  the  avrard  and  such  rule  or 

order  to  deliver  possession  shall  have  the  effect  of  a  judgment  in 

ejectment    against    every    such   party    or   person   named   in   it    and 

execution  may  issue  and  possession  shall  be  delivered  by  the  sheriff 

as  on  a  judgment  in  ejectment. 

Sending  back  Aioard. 

Power  to  send  back  .21.  In  any  casc  where  reference  shall  be  made  to  arbitration 

17  &'"irv[e.  c.  125  ^s  aforesaid  the  court  or  a  judge  shall  have  power  at  any  time  and 

B.  8.  from  time  to  time  to  remit  the  matters  referred  or  any  or  either  of 

them  to  the  re-consideration  and  re-determination  of  the  said  arliitrator 

upon  such  terms  as  to  costs  and  otherwise  as  to  the  said  court  or  a 

judge  may  seem  proper. 

Interpleader. 

Upon  application  by  22,  Upou  application  made  by  or  on  behalf  of  any  defendant 

actUm'^"oi""a'«sum  tit  sucd  in  the  Supreme  Court  of  Queensland  in  any  action  of  assumpsit 

Ac.  stating  that  the  debt  dctinue  or  trover  such  application  being  made  after  declaration 

1^',°'h  „.'"o '!'!  „^","i'''^f^  i^iid  before  plea  by  affidavit  or  otherwise  showing  that  such  defendant 

party  the  coi.it  may  docs  not  claiin  auy  interest  m  the  subject  matter  of  the  suit  but  that 

to'^appearl'lid  mdn-  ^'^  I'Jght  tliercto  Is  claimed  or  supposed  to  belong  to  some  third  party 

tain  or  reiinqiiisii  iiia  who    lias  sucd  or  is  Bxpectcd    to    suo   for   the    same    and  that  such 

thrstayp^ceZg;  defendant  does  not  in  any  manner  collude  ^vith  such  third  party  but 

in  suciiaciion.  is  I'cady  to  bring  into  court  or  to  pay  or  dispose  of  the  subject  matter 

\.\^^v^ml\lm^  of  t^i^  action  in  such  manner  as  the  court  (or  any  judge  thereof)  may 

order  or  direct  it  shall  be  lawful  for  the  court  or  any  judge  thereof  to 

make  rules  and  orders  calling  uj^on  such  third  party  to  appear  and 

to  state  the  nature  and  particulars   of  his  claim  and   maintain  or 

relinquish    his    claim    and   upon    such    rule    or   order   to    hear   the 

allegations   as   well   of  such  third  party  as  of  the  plaintiff  and   in 

the  meantime  to  stay  the  proceedings  in   such  action  and  finally  to 

order  such  third  party  to  make  himself  defendant  in  the  same  or  some 

other  action  or  to  lirocced  to  trial  on  one  or  more  feigned  issue  or 

issues  and  also  to  direct  which  of  the  parties  shall  be  plaintiff  or 

defendant  on  such  trial  or  with  the  consent  of  the  plaintiff  and  such 

third 
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tliii'd  party  their  counsel  or  attorneys  to  dispose  of  the  merits  of  their  31  Victobis  Xo  11. 
claims  and  determine  the  same  in  a  summary  manner  and  to  make 
such  otlior  rules  and  orders  therein  as  to  costs  and  all  other  matters 
as  may  appear  to  he  just  and  reasonable. 

23.  The  judgment  in  any  such  action  or  issue  as  may  be  judgment  and  dcci- 
dirccted  by  the  court  or  judge  and  the  decision  of  the  court  or  judge  ]'"/'.'*',?''' "jy 

in  a  summary  manner  shall  be  final  and  conclusive  against  the  parties  e/2."  2 1'ring  issi! 
and  all  persons  claiming  by  from  or  imder  them. 

24.  If  such  third  party  shall  not  appear  upon  such  rule  or  if  such  ibird  party 
order  to  maintain  or  relinquish  his  claim  being  duly  served  therewith  t!ji!''o"°.[  ,n^',!i!'^i"a,.fi^ 
or  shall  neglect  or  refuse  to  comply  Mith  any  rule  or  order  to  be  made  cinim  ngninnthc 
after  ai)nearance  it  shall  be  lawful  for  the  court  or  iudge  to  declare  ?'>"o'','.-'''*^''t\'I''"^'-o 

1        1   •     1  111  1     •       •  1  /.  1  1  &  2  \\  in.  IV.  c.  aS 

such  third  party  and  all  persons  claunmg  by  irom  or  under  him  to  s.  3.  2Pnngi58i. 
be  for  ever  barred  from  prosecuting  liis  claim  against  the  original 
defendant  his  executors  or  administrators  saving  nevertheless  the 
right  or  claim  of  such  third  party  against  the  plaintiff  and  thereupon 
to  make  such  order  between  such  defendant  and  the  plaintilf  as  to 
costs  and  other  matters  as  may  appear  just  and  reasonable. 

2.5.  Provided  always  that  every  order  to  be  made  in  pursuance  Pi-oriso  as  to  orders 
of  this  Act  by  a  single  judge  not  sitting  in  open  court  shall  be  liable  l'^^''"  ^^  "  ""e'o 
to  be  rescinded  or  altered  l)y  the  court  in  like  manner  as  other  orders  1  &  2  wm.  iv.  c.  58 
made  by  a  single  judge.  '■  ^-   "  ^""°  ^"'*^- 

2G.  Provided  also  that  if  upon  application  to  a  jvulge  in  the  if  ajudgotiuniistho 
first  instance  or  in  any  later  stage  of  the  proceedings  he  shall  think  ^lo^Xci'-'ion  of  the 
the  matter  more  fit  for  the  decision  of  the  court  it  shall  be  huvful  for  ™uit  he  may  refer  it. 
him  to  refer  the  matter  to  the  court  and  thereupon  the  court  shall  ]  5  ^  "prinl^iosi?^ 
and  may  hear  and  dispose  of  the  same  in  the  same  manner  as  if  the 
proceeding  had  originally  commenced  Ijy  rule  of  court  instead  of  the 
order  of  a  judge. 

27.  AVherc   an   action  has  been   commenced   in  respect  of  a  interpleader  may  bo 
common  law  claim  for  the  recovery  of  money  or  goods  or  when  the  f,li.vT"U''r'common 
goods  and  chattels  have  been  taken,  or  are  intended  to  be  taken  in  origin, 
execution  under  process  issued  from  the  Supreme  Court  or  any  court  g^pj^,','!;  i^"^' ''  ^' 
of  record  in  the  Colony  of  Queensland  and  the  defendant  in  such  23  &  21  Vic.  e.  126 
action  or  the  sheriff  or  other  officer  has  applied  for  relief  under  the"'^-' 
provisions  of  this  Act  it  shall  be  lawful  for  the  court  or  a  judge 

to  whom  such  application  is  made  to  exercise  all  the  powers  and 
authorities  given  to  them  by  this  Act  though  the  titles  of  the 
claimants  to  the  money  goods  or  chattels  in  question  or  to  the  value 
or  proceeds  thereof  have  not  a  common  origin  but  are  adverse  to  and 
independent  of  one  another. 

28.  Upon  hearing  of  any  rule  or  order  calling  upon  persons  to  Power  to  court  or 
appear  and  state  the  nature  and  particulars  of  their  claims  it  shall  beJ'"'?"  ["  <'<-^'\i'' s^m- 

11  .  I  L   ■        ^^  L  j-1       "iiirilTineertainenscs. 

lawful  for  tiie  coru-t  or  a  judge  wliercver  the  amount  in  dispute  or  the  2r>  Vie.  Xo.  7  s.  9. 

value  of  the  goods  seized  shall  not  exceed  fifty  po-unds  if  it  shall  og^^"!/ yi'j;  ,  120 

appear  to  them  or  him  desirable  and  right  to  do  so  at  the  request  of  J.  u. 

either  p:irty  to  dispose  of  the  merits  of  the  respective  claims  of  such 

parties  and  to  determine  the  same  in  a  summary  manner  upon  such 

terms  as  they  or  he  shall  think  fit  to  impose  and  to  make  such  other 

rules  and  orders  therein  as  to  costs  and  all  other  matters  as  may  be 

just. 

29.  In 
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31  TicTOETj;  No.  11.  29.  In  all  cases  of  interpleader  proceedings  where  the  question 

s  eciai  casT  mar  be  ''^  *^°^  °^  ^'^^  ^^^  ^^^^  facts  are  not  in  disputc  the  judge  shall  be  at 
stated  where  facts  liberty  at  liis  discrctioii  to  decide  the  question  without  directing  an 
uniisputed  action  or  issue  and  if  he  sball  think  it  desirable  to  order  that  a  special 

26  Vie.  ^o.  7  s.  10.  ,  ,  .     .  ^ 

2  Piiiis  16.56.  case  be  stated  lor  the  opinion  of  the  court. 

8^*  "*^"'-  '^-  ^'^  30.  The  proceedings  upon  such  case  shall  as  nearly  as  may  be 

Proceedings  on  special  bc  the  Same  as  upoii  a  sj)ecial  case  stated  under  the  PleacUnu  Act  of 

cases.      ^  1867. 

2  Pringifise.  31.  Tlic  judgment   in   any    such   action    or   issue  as  may  be 

23^  &  24  Vic.  e.  126  dircctcd  by  the  court  or  a  judge  in  any  interpleader  proceedings  and 
Judgment  and  deci- the  dccisiou  of  the  court  or  a  judge  in  a  summary  manner  shall  be 
eion  when  to  be  final,  final  and  conclusive  against  i\\e  parties  and  all  persons  claiming  by 

26  Vic.  No.  7  s.  12.      n  1        j-1 

2  Prin"i656  irom  or  under  them. 

23  &  2iVic.  c.  126  Interpleader  hij  the  Sheriff. 

For  relief  of  sheriffs  ^'^^  ^^^^  whcvcas  difficulties  sometimcs  arise  in  the  execution 

and  other  officers  in  of  proccss  agaiust  goods  aud  chattels  issued  by  or  under  the  authority 

agahi'sT"  goods '"and  ^^  ^hc  Supreme  Court  by  reason  of  claims  made  to  such  goods  and 

chattels.  cliattcls  bv  assiguccs  of  bankrupts  and  otherpersons  not  being  the  parties 

B.  6.  "2Pringi58i.    ^g'^mst   wliom  sucli  process   has  issued  Avhereby   sheriffs    and  other 

officers  are  exposed   to  the  hazard  and  expense  of  actions  and  it  is 

reasonable  to  afford  relief  and  protection  in  such  cases  to  such  sheriffs 

and  other  officers  be  it  therefore  further  enacted    That  Avhen  any  such 

claim  shall  be  made  to  anv  goods  or  chattels  taken  or  intended  to  be 

taken  in  execution  under  any  such  process  or  to  the  jJi'oceeds  or  value 

thereof  it  shall  and  may  be  lawful  to  and  for  the  Suj^reme  Court  or 

any  judge  thereof  upon  application  of  such  sheriff  or  other  officer 

made  before  or  after  the  return  of  such  process  and  as  well  before  as 

after  any  action  brought  against  such  sheriff  or  other  officer  to  call  before 

them  or  him  by  rule  of  court  as  well  the  party  issuing  such  process 

as  the  party  making  such   claim  and  thereupon  to  exercise  for  the 

adjustment  of  such  claims  and  the  relief  and  protection  of  the  sheriff 

or  other  officer  all  or  any  of  the  powers  and  authorities  hereinbefore 

contained  and  make  such  rules  and  decisions  as  shall  appear  to  be  just 

according  to  the  circumstances  of  the  case  and  the  costs  of  all  such 

proceedings  shall  be  in  the  discretion  of  the  said  court  or  judge. 

Court  or  judge  may  33.  Where  goods  Or  chattels  have  been  seized  in  execution  by 

seTzwi  in  executfc^n.  ^  ^    slicriff  Or   otlicr   officcr    uiider    process    of    the    Supreme    Court 

2''  ^■''^^  ^■-'  ^  ^'  ^'    ^"^^  some  third  party  claims  to  be  entitled  under  a  1)111  of  sale  or 

23  &"iivic!  0.  126  otherwise  to  such  goods  or  chattels  by  way  of  security  for  a  debt  the 

»•  13-  court  or  a  judge  may  order  a  sale  of  the  whole  or  part  thereof  upon 

such  terms  as  to  the  payment  of  the  Avliole  or  part  of  tlie  secured  debt  or 

otherwise  as  they  or  he  shall  think  fit  and  may  direct  the  application 

of  the  proceeds  of  such  sale  in  such  manner  and  upon  such  terms  as 

to  such  court  or  judge  may  seem  just. 

Sheriff's  costs.  31.  Wlicrc  it  sliall  appear  to  the  Supreme  Court  or  a  judge 

fi'ring  lioo!  '■  ^'^"  thereof  that  the   sheriff  or  other  officer  has  acted  bond  fide  and  with 

due  diligence  in  making  aiiplication  for  relief  under  this  Act  in  case 

of  adverse  claims  it  shall   be  lawful  for  the  said  court  or  a  judge 

thereof  to  allow  the  sheriff  or  other  officer  all  reasonable  costs  and 

expenses  which  he  shall  have  incurred  as  to  the  court  or  a  judge  shall 

seem  lit. 

Rulca 
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Rules  Orders  8)'c.  in  Tnte7'pleader  Proceedings.  aiVicioBii  No.  ii. 

35.  All  vulcs  orders  matters  and  decisions  to  be   made  and  Rules    Tral-rs    u. 

done  in  intcri)leader  iiroceediniis  nndor  this  Act  (exccptim?  onlv  any  '"'"'''  '"  'n'^-'^pieati.r 

,,.  1        •,    \  ,  ,,  •,.       ,\  1       1  /•  •       XI  i-p        '  \    1       proceedings   inav    by 

aili(lavits)  may  togetlier  witli  the  declaration  m  the  cause  (it  any)  he  entered  oi  record  on  t 
entered  of  record  Avith  a  note  in  the  mari?in  expressinsr  the  true  date  "i'«'^  evidence. 
of  such  entry  to  the  end  that  the  same  may  be  evidence  in  future  2  Pring  ig5G. 
times  if  required  and  to  secure  and  enforce  the  payments  of  costs'^  *  2^^V'<^-  <^-  126 
directed  l)y  any  such  rnle  or  order  and  every  such  rule  or  order  so 
entered  shall  have  the  force  and  effect  of  a  judgment  of  the  Supreme 
Court. 

Preroffcdive  JVrit  of  Mandamus. 
3().  Persons  required  to  make  a  return  to  a  writ  of  mandamus  Kcium  to  bo  made 
shall  make  their  return  to  the  first  writ.  '°  .''"■*'  ""'"i,':,    , 

.  ,  y  Anuc  c.  20  3.  1. 

37.  As  often  as  any  Avrit  of  mandamus   shall  issue  out  of  the  as  soon  as  the  return 
Supreme   Court  and  a  return  shall  be  made  thereunto  it   shall  and  '^  """i?  "'o  prose- 
may  be  lawful  to  and  for  the  person  or  persons  suing-  or  prosecuting^,",Iy'^piead&'c.    '^"' 
such  Avrit  of  mandamus  to  plead  to  or  traA'crse  all  or  any  the  material  ^  ^»"'= ".  20  s.  2. 
facts  contained  Avithin  the  said   return  to  Avhich  the  person  or  persons 

making  such  return  shall  reply  take  issue  or  demur  and  sucli  further  To  which  the  person 

jn'oceedings   and    in    such    manner    shall   be   had   therein   for   the  ^^^''^'''e  ™*y  "p'-^ 

determination  thereof  as  might  haAC  been  had  if  the  person  or  persons 

suing  such  Avrit  had  brought  his  or  their  action  on  the  case  for  a  false  How  proceedings 

return  and  if  any  issue  shall  be  joined  on  such  proceedings  the  person  ^''"'^  '"'■ 

or  persons  suing  such  Avrit  shall  and  may  try  the  same  in  such  place 

r\s  an  issue  joined  in  such  action  on  the  case  should  or  might  haA'e 

been  tritnl  and  in  such  case  a  verdict  shall  be  found  for  the  person  or 

joersons  suing  such  Avrit  or  judgment  giA'en  for  him  or  thereupon  a 

demurrer  or  nil  dicit  or  for  Avant  of  a  replication  or  other  pleading  he 

or  they  shall  recover  his  or  their  damages  and  costs  in  such  manner 

as  lie  or  they  might  have  done  in  such  action  on  the  case  as  aforesaid 

such  costs  and  damages  to   be   le\'ied  by  cajnas  ad  satisfaciendum 

fieri  facias  or  elegit  and  a  peremi)tory   Avrit  of  mandamus  shall  be 

granted  Avithout  delay  for  him  or  them  for  whom  judgment  shall  be 

given  as  might  ha\'e  been  if  such  return  had  been  adjudged  insufllcient 

and  in  case  judgment  shall  be  giAcn  for  the  ^'erson  or  persons  making 

such  return  to  such  Avrit  he  or  they  shall  recover  his  or  their  costs  of 

suit  to  be  levied  in  manner  aforesaid. 

38.  Provided  ahvays  that  if  any  damages  shall  be  recovered  by  Person  against  whom 
virtue  of  this  Act  against  any  such  person  or  persons  in^iking  such  ^'^""^Jf",,ot"','ay^^ 
return  to  such  Avrit  as  aforesaid  he  or  they  shall  not  l)c  liable  to  be  bo   sued    i..   other 
sued  in  any  other  action  or  suit  for  the  making  such  return  any  laAV  y'^^°„g  ,.203.3. 
usage  or  custom  to  the  contrary  thereof  in  anywise  notAvithstanding. 

39.  And  whereas  Avrits  of  mandamus  are  sometimes  issued  to  For    protection    of 
ofTicers  and  otlicr  persons  commanding  them  to  admit  to  oiTiees  or  do  riK)m"vrit°o'f!nanda° 
or  perform  other  matters  in  respect  Avhereof  the  persons  to  Avhom  such  n.us  arc  directed. 
writs  are  directed  claim  no  right  or  interest  or  Avliose  functions  ai'e  2  pring  1579! 
merely  ministerial  in  relation  to  such  ollices  or  matters  and  it  may  be 

proper  that  such  ollicers  and  persons  should  in  certain  cases  be 
protected  against  the  payment  of  damages  or  costs  to  which  they 
may  otherAvisc  become  liable  Be  it  therefore  enacted  That  it  shall  be 
laAvful  for  the  coui't  to  which  ap.plicatiou  may  be  made  for  any  a\  rit 

of 
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31  vicTOEu:  No.  11.  of  mandamus  if  sucli  court  shall  see  fit  so  to  do  to  make  rules  and 
orders  calling  not  only  upon  the  person  to  whom  such  writ  may  be 
required  to  issue  but  also  all  and  every  other  person  having  or 
claiming  any  right  or  interest  in  or  to  the  matter  of  such  writ  to  shoAV 
cause  against  the  issuing  of  such  writ  and  payment  of  costs  of  the 
a})plication  and  upon  the  appearance  of  such  other  person  in 
compliance  with  such  rules  or  in  default  of  appearance  after  service 
thereof  to  exercise  all  such  powers  and  authorities  and  make  all  such 
rules  and  orders  applicable  to  the  case  as  are  or  may  be  given  or 

1  &  2  Wm.  IV.  c.  58  mentioned  by  or  in  this  or  any  Act  for  giving  relief  against  adverse 

2  Prill  158-'  claims  made  upon  persons  having  no  interest  in  the  subject  of  such 

claims  Provided  always  that  the  return  to  be  made  to  any  such  writ 
and  issues  joined  in  fact  or  in  law  upon  any  traverse  thereof  or  upon 
any  demurrer  shall  be  made  and  joined  by  and  in  the  name  of  the 
person  to  Avhom  such  writ  shall  be  directed  but  nevertheless  the 
same  shall  and  may  if  the  court  shall  think  fit  so  to  direct  be 
exjiressed  to  be  made  and  joined  on  the  behalf  of  such  other  person  as 
may  be  mentioned  in  such  rules  and  in  that  case  such  other  person 
shall  be  permitted  to  frame  the  return  and  to  conduct  the  subsequent 
proceedings  at  his  own  expense  and  in  such  case  if  any  judgment 
shall  be  given  for  or  against  the  party  suing  such  writ  such  judgment 
shall  be  given  against  or  for  the  person  or  persons  on  whose  behalf 
the  return  shall  be  expressed  to  be  made  and  who  shall  have  the  like 
remedy  for  the  recovery  of  costs  and  enforcing  the  judgment  as  the 
person  to  Avhom  the  writ  shall  have  been  directed  might  and  would 
otherMdse  have  had. 
Proceedings  not  to  40.  In  casc  tlic  rctum  to  auv  such  writ  shall  in  pursuance  of 

offiier.^^  """°'''  °^the  authority  given  by  this  Act  be  expressed  to  be  made  on  behalf  of 

1  Wm.  IV.  c.  21  s.  5.  any  other  person  as  aforesaid  the  further  proceedings  on  such  writ 

2  Priiig  io8o.  shall  not  abate  or  be  discontinued  by  the  death  or  resignation  of  or 

removal  from  office  of  the  person  having  made  such  return  but  the 

same  shall  and  may  be  continued  and  carried  on  in  the  name  of  such 

person  and  if  a  peremptory  writ  shall  be  awarded  the  same  shall  and 

may  be  directed  to  any  successor  in  office  or  right  to  such  person. 

Costs  to  be  in  the  ^jl-  ^^  ^11  cascs   of  application   for   any   writ  of  mandamus 

discretion  of  the       whatsocvcr  the  costs  of  sucli  application  whether  the  writ  shall  be 

i°Wm.  IV.  c.  21  s.  6.  granted  or  refused  and  also  the  costs  of  the  writ  if  the  same  shall  be 

2  Pinig  158C.  issued  and  obeyed  shall  be  in  the  discretion  of  the  court  and  the  court 

is  hereby  authorised  to  order  and  direct  by  whom  and  to  whom  the 

same  shall  be  paid. 

Proceedings  for  pre-  42.  Upou  application  by  motion  for  any  writ  of  mandamus 

rogative  writ  of  man- the  rule  iiirty  ill  all  cascs  be  absolute  in  the  first  instance  if  the  court 

2o''viV."no  "^31  s! 42.  shall  tliiulv  lit  and  the  writ  may  bear  teste  on  the  day  of  its  issuing 

2  Pring  1652.  and  may  be  made  returnable  forthwith  whether  in  term  or  in  vacation 

but  time  may  be  allowed  to  return  it  by  the  court  or  a  judge  either 

Avith  or  without  terms. 

The  enactments  43.  The  Several  enactments  contained  herein  relating  to  the 

herein  relating  to      returii  to  writs  of  mandaiuus  and  the  proceedings  on  such  returns  and 

man  lamu-  therein    to  tlic  rccovery  of  damages  and  costs  shall  be  and  the  same  are  hereby 

mentioned  and  the  extended  aud  made  applicable  to  all  other  writs  of  mandamus  and  the 

proceoamgs    tliereon  ,.  .,  •'•■'■ 

extended  to  au  other  proceeomgs  thercou. 

writs  of  mandamus. 

1  Wm.  IV.  c.  21  B,  3.  ^      . 

2  Pring  1579.  AcfiOn 
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Action  for  Mandamus.  3i  Viciobls  No.  u. 

44.  The  plaintiff  in  any  action  in  the  Supreme  Court  except  .  ,.    , —  , 

,        .  I.J  j_  •*  n  ii  -J  1  ,        -i       Action  for  mandamus 

replevin  and  cyectmcut  may  mtlorso  upon  the  writ  and  copy  to  be  to  enforce  the  per- 

served  a  notice  that  the  phuntilf  intends  to  ckiim  a  writ  of  mandamus  oqTm"  No'^3i"'''3t 

and  tlie  plaintiff  may    thercui)on  claim   in   the  declaration    either  2  Pring  icsa. 

tot^ether  with  any  other  demand  which  may  now  he  enforced  in  such 

action  or  separately  a  writ  of  mandamus  commanding  the  defendant 

to  fuUil  any  duty  in  the  fulfilment  of  which  the  plaintilf  is  personally 

interested. 

45.  The  declaration  in  such  action  shall  set  forth  sufficient  Declaration  in  action 
grounds  upon  which  such  claim  is  founded  and  shall  set  forth  that  the  2*0  virN^si  8  35 
plaintilf  is  personally  interested  therein  and  tliat  he  sustains  or  may  2  Pring  1052. 
sustain    damage    hy   the   non-performance   of  such   duty   and   that 
performance   thereof    has   been  demanded   by   him   and   refused   or 
neglected. 

46.  The  pleadings  and  other  proceedings  in  any  action  in  which  Proceedings  upon 

a  writ  of  mandamus  is  claimed  shall  be  the  same  in  all  respects  as  2o'vic^°Na3i''s"'36f' 
nearly  as  may  be  and  costs  shall  be  recoverable  by  either  party  as  in  2  Priug  1652. 
an  ordinary  action  for  the  recovery  of  damages. 

47.  Incase  judgment  shall  be  given  to  the  plaintiff  that  a Ju'igmcnt and eiecu- 
maudamus  do  issue  it  shall  be  laAvful  for  the  court  if  it  shall  see  fit  I'o  vie.  No.  31  s.  37. 
besides  issuing  execution  in  the  ordinary  way  for  the  costs  and  damages  2  Pring  1052. 
also   to   issue   a   peremj)tory   writ   of   mandamus   to   the   defendant 
commanding  him  forthwith  to  perform  the  duty  to  be  enforced. 

48.  The  writ  need  not  recite  the  declaration  or  other  proceedings  Form  of  peremptory 
or  the  matter  therein  stated  but  shall  simply  command  the  performance  2  "vic  no  31  s  ss 
of  the  duty  and  in  other  respects  shall  be  in  the  form  of  an  ordinary  2  iMug  1052. 
writ  of  execution  except  that  it  shall  be  dii-ected  to  the  party  and  not 

to  the  sheriff'  and  may  be  issued  in  term  or  vacation  and  returnable 
forthwith  and  no  return  thereto  except  that  of  compliance  shall  bo 
allowed  but  time  to  return  it  may  upon  sufilcient  grounds  be  allowed 
by  the  court  or  a  judge  either  with  or  without  terms. 

49.  The  Avrit  of  mandamus  so  issued  as  aforesaid  shall  have  the  Etreet  of  mandamus, 
same  force  and  effect  as  a  peremptory  writ  of  mandamus  and  in  case  2  plilig  1052.^  ^  '^' 
of  disobedience  may  be  enforced  by  attachment. 

50.  The  court  may  upon  application  by  the  plaintiff  besides  or  The  court  may  order 
instead  of  proceeding  against  the  disobedient  party  by  attachment  '{.'^  "expcns^o"  of"  «to 
direct  that  the  act  required  to  be  done  may  be  done  by  the  plaintilf  or  defcmiant. 

some  other  jierson  appointed  by  the  court   at   the  expense  of  the  2'i>)i^g  1053.^^'*'' 

defendant  and  upon  the  act  being  done  the  amount  of  such  expense 

may  be  ascertained  by  the  court  either  by  writ  of  inquiry  or  reference 

to  the  prothonotary  as  the  court  or  a  judge  may  order  and  the  court 

may  order  payment  of  the  amount  of  such  expenses  and  costs  and 

enforce  payment  thereof  by  execution. 

61.  Nothing  herein  contained  shall  take  away  the  jurisdiction  Prerogative  writ  of 
of  the  Supreme  Court  to  grant  writs  of  mandamus  nor  shall  any  writ  20  vie!  No.^'ar'""'' 
of  mandamus  issued  out  of  that  court  be  invalid  by  reason  of  the  right  2  Pring  i653. 
of  the  prosecutor  to  proceed  by  action  for  mandamus  under  this  Act. 

Injtmctioii. 

52.  In  all  cases  of  breach  of  contract  or  other  injury  where  Claim  of  writ  of 
the  party  injured  is  entitled  to  maintain  and  has  brought  an  action  ho  20  vic.'no.  31  s.  -ii. 


8.41. 
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3i'VicT0BUE  No.  11.  may  in  like  case  and  manner  as  hereinbefore  provided  witli  respect  to 

17  &  i8Vk  c  125 mfindamus   claim   a  writ   of  injunction   against    tlie^  repetition    or 

8.79.        '"'  "'       continiiance   of  sucli   breach   of  contract   or   other   injury    or    the 

committal  of  any  breach  of  contract  or  injiuy  of  a  like  kind  arising 

out  of  the  said  contract  or  relating  to  the  same  property  or  right  and 

he  may  also  in  the  same  action  include  a  claim  for  damages  or  other 

redress. 

Fonnofwritofeum.  53.  The  VTvH  of  summons  in  such  action  shaU  be  in  the  same 

mons   and  indorse-  form  as  thc  Writ  of  summous  in  any  personal  action  but  on  every 

20  vic'^Na  "si  8.  45.  such  Writ  and  copy  thereof  there  shall  be  indorsed  a  notice  that  in 

2  Pring  1653.  default   of    appearaucc    the    plaintiff    may    besides    proceeding    to 

8.' 80.       '"'  '^'    "^judgment  and  execution  for  damages  and  costs  apply  for  and  obtain  a 

writ  of  injimction. 

Form  of  proceedings  ^^-  The  proceedings  in  such  action  shall  be  the  same  as  nearly 

and  of  judgment.       as  may  be  and  subject  to  the  like  control  as  the  proceedings  in  an 

2'pI^"'i653^^  ''  ^'  action  to   obtain  a   mandamus  imder    the    provisions    hereinbefore 

17  &  Is  Vic.  c.  125  contained  and  in  such  action  judgment  may  be  given  that  the  writ  of 

^'  ^^'  injunction  do  or  do  not  issue  as  justice  may  require  and  in  case  of 

disobedience  such  writ  of  injunction  may  be  enforced  by  attachment 

by  the  court  or  where  such  court  shall  not  be  sitting  by  a  judge. 

Writ   of  injunction  So-  It  shall  be  lawful  for  the  plaintiff  at  any  time  after  the 

may  be  applied  for  commencement  of  the  action  and  whether  before  or  after  judgment  to 

atjny  ^t»g«  "^  ^^  applv  ^.r  i^o'^e  to  the  court  or  a  judge  for  a  writ  of  injunction  to 

20  Vic.  No^  31  s.  47.  restrain    the   defendant    in    such    action    from    the    repetition    or 

i7^&  il^vtc.'  e.  125  continuance  of  the  wrongful  act  or  breach  of  contract  complained  of 

6-  82.  or  the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind 

arising  out  of  the  same  contract  or  relating  to  the  same  property  or 

right  and  such  Avrit  may  be  granted  or  denied  by  the  court  or  judge 

upon  such  terms  as  to  the  dui-ation  of  the  writ  keeping  an  account 

giving  security  or  otherwise  as  to  such  court  or  judge  shall  seem 

reasonable  and  just  and  in  case  of  disobedience  such  writ  may  be 

enforced  by   attachment   by  the   court  or  out  of  term  by  a  judge 

Provided  always  that  an  order  for  a  Avrit  of  injimction  made  by  a 

judge  or  any  wiit  issued  by  vktue  thereof  may   be  discharged  or 

varied  or  set  aside  by  the  com-t  on  application  made  thereto  by  any 

party  dissatisfied  with  such  order. 

Mode  of  enforcing  56.  Writs  of  iujuuctiou  against  a  corporation  may  be  enforced 

writs  of  injunction  cither  by  attachment  against  the  directors  or  other  officers  thereof  as 

2r&°24''vu;'!'^c.'i26  iu  the  casc  of  a  mandamus  or  by  writ  of  sequestration  against  their 

26^1'-   N   7    28    Pi'operty  and  eifeets  to  be  issued  in  such  form  and  tested  and  retm-nable 

2  Prbj'g  1658.  °"    "    in  like  manner  as  writs  of  execution  and  to  be  proceeded  ui^on  and 

executed  in  like  manner  as  writs  of  sequestration  issuing  out  of  the 

Comi;  of  Chancery. 

Mandamus  and  Injunction. 
Costs  of  m-its  of  57.  In  all  cases  in  which  a  writ  of  mandamus  or  of  injunction 

mandamus  and  in-  is  issucd  uudcr  the  provisious  of  the  Interdict  Act  for  the  time  being 
Scd"!^  writs.'"' '""  such  writ  shall  unless  otherAvise  ordered  by  the  court  or  a  judge  in 
26  A'ic.  No.  7  8.  27.  addition  to  the  matter  directed  to  be  inserted  therein  command  the 
23  a'L  Vic!  c.  126  defendant  to  pay  to  the  plaintiff  the  costs  of  preparing  issuing  and 
»■  32.  serving  such  writ  and  payment  of  such  costs  may  be  enforced  in  the 

same  manner  as  costs  payable  under  a  rule  of  court  are  noAV  by  law 
enforceable.  Quo 
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Quo   Warranto.  31  Victobi^  No.  n. 

58.  From  and  after  the  commencement  of  this  Act  in  case  j^^,^  infonmuions  ii 
any  person  or  persons  shall  usurp  intrude  into  or  unlaAvfully  hold  and  the  nature  of  quo 
execute  any  oHices  or  franchises  it  shall  and  nuxy  be  lawful  to  and  foi' "Xbi'tca  T^ins'T 
the  proper  officer  with  the  leave  of  the  Supreme  Court  to  exhibit  one  such  as  intrude  Ac. 
or  more  information  or  informations  in  the  nature  of  a  quo  warranto o^l°^eT^%  4 
at  the  relation  of  any  person  or  persons  desiring  to  sue  or  prosecute 

the  same  and  who  shall  be  mentioned  in  such  information  or  informa- 
tions to  be  the  relator  or  relators  against  such  person  or  persons  so 
usurping  intruding  into  or  unlawfully  holding  and  executing  any  of 
the  said  oilices  or  franchises  and  to  proceed  therein  in  such  manner 
as  is  usual  in  cases  of  information  in  the  nature  of  a  quo  warranto 
and  if  it  shall  ajjpear  to  the  court  that  the  several  rights  of  divers 
persons  to  the  said  offices  or  franchises  may  properly  be  determined 
on  one  information  it  shall  and  may  be  lawful  for  the  court  to  give 
leave  to  exhibit  one  such  information  against  several  persons  in  order 
to  try  their  respective  rights  to  such  oifices  or  franchises  and  sucli 
person  or  persons  against  whom  such  information  or  informations  in 
the  nature  of  a  quo  warranto  shall  be  sued  or  prosecuted  shall  appear 
and  plead  as  of  the  same  term  or  sessions  in  which  the  said  information 
or  informations  shall  be  filed  unless  the  court  where  such  information 
shall  be  filed  shall  give  further  time  to  such  person  or  persons  against 
whom  such  information  shall  be  exhibited  to  plead  and  such  person  or 
persons  who  shall  sue  or  prosecute  such  information  or  informations 
in  the  nature  of  a  quo  Avarranto  sliall  proceed  thereupon  with  the 
most  convenient  speed  that  may  be  any  law  or  usage  to  the  contrary 
thereof  in  anywise  notwithstanding. 

59.  In  case  any  person  or  persons  against  whom  any  information  Judgment  of  ouster 
or  informations  in  the  nature  of  a  quo  warranto  shall  in  any  of  the  pg"'J,jJ3  ^^™j"|'^V^^^^ 
said  cases  be  exhibited  in  the  Supreme  Court  shall  Ije  found  or  adjudged  of  usurpation  &c. 
guilty  of  an  usm-pation  or  intrusion  into  or  imhn^'fuUy  holding  and  ^  ^""^ "'  ^°  °'  ^' 
executing  any  of  the  said  offices  or  franchises  it  shall  and  may  be 

lawful  to  and  for  the  said  Supreme  Court  as  well  to  give  judgment  of 

ouster  against  such  person  or  persons  of  and  from  any  of  the  said 

offices  or  franchises  as  to  fine  such  person  or  persons  respectively  for 

his   or   their    usurping   intruding   into   or   unUuvfuUy   holding   and 

executing  any  of  the  said  offices  or  franchises  and  also  it  shall  and 

may  be  lawfid  to  and  for  the  said  court  to  give  judgment  that  the  And  tho  relator  shall 

relator   or   relators   in   such   information  named    shall    recover   his  ^^^.^.{"te'^gUen'^fir'tho 

or  their  costs  of  such  prosecution   and  if  judgment  shall  be  given dcfoudaut  ho  shoii 

for  the  defendant  or  defendants  in  such  information  he  or  they  for  the  relator.  '^'"°^* 

whom  such  judgment  shall  be  given  shall  recover  his  or  their  costs 

therein  expended  against  such  relator  or  relators  such  costs  to  be 

levied  in  manner  aforesaid. 

Prohibition. 

60.  It  shall  not  be  necessary  to  file  a  suggestion  on  any  Applications  for  writs 
application  for  a  writ  of  prohibition  but  such  application  may  be  made  n[«d™'on '  affirivit'^'' 
on  affidavits  only  and  in  case  the  party  apjilying  shall  be  directed  to  onh^ 
declare  in  prohibition  before  writ  issued  such  declaration  shall  be2Pri"gi579. 
expressed  to  be  on  behalf  of  such  party  only  and  not  as  heretofore  on 
the  behalf  of  the  party  and  of  Her  Majesty  and  shall  contain  and  set  Contents  of  deciara- 
forth  in  a  concise  manner  so  much  only  of  the  proceeding  in  the  couit  irdirectoUv^vUre 

below    ^  prohibition. 
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31  VicTOEiaj  No.  11.  below  as  may  be  necessary  to  show  the  ground  of  the  application 

—  without  alleging  the  delivery  of  a  writ  or  any  contempt  and  shall 

conclude  by  praying  that  a  writ  of  prohibition  may  issue  to  which 

declaration  the  party  defendant  may  demur  or  j)lead  such  matters  by 

to^dcd^tSn^'^'"™'  W'^y  of  traverse  or  otherwise  as  may  be  proper  to  show  that  the  writ 

ought  not  to  issue  and  conclude  by  praying  that  such  writ  may  not 

issue  and  judgment  shall  be  given  that  the  writ  of  prohibition  do  or 

do  not  issue  as  justice  may  requu'e  and  the  party  in  whose  favor 

judgment  shall  be  given  whether   on  nonsuit  verdict  demurrer  or 

otherwise  shall  be  entitled  to  the  costs  attending  the  application  and 

Judgment.  subsequent  proceedings  and  have  judgment  to  recover  the  same  and 

in  case  a  verdict  shall  be  given  for  the  party  plaintiff  in  such  declaration 

Damages.  ^^  ^^^^^^  ^^^  lawful  for  the  jiuy  to  assess  damages  for  which  judgment 

shall  also  be  given  but  such  assessment  shall  not  be  necessary  to 

Costg.  entitle  the  plaintiff  to  costs. 

Oeueral   Provision. 
Proceedings  on  pre-  61.  The  provisious  of  the  Pleading  and  Common  Law  Practice 

rogative  writ  of      andProccssActs  0/1861  and  of  this  act  so  far  as  they  are  applicable  shall 
20* Vic.  No.  31 8. 43.  apply  to  the  pleadings  and  proceedings  upon  a  prerogative  or  other 
iT^&'iiv!^^'  i''5    ^^^'^^  ^f  mandamus  or  for  an  injunction  quo  warranto  or  prohibition. 
s.  77.  Powers  of  the   Court. 

General  rules  may  62.  It  sliall  be  lawful  for  the  judges  of  the    Supreme  Court 

be  made  by  tbe  qj,  ^  maioritv  of  them  of  whom  the  Chief  Jvistice  shall  be  one  from 
17  Vic.  No.  21  s.  174.  time  to  time  to  make  all  such  general  rules  and  orders  for  the  effectual 
i-^&"n5^v'^^^*'76  <5X6Cution  of  this  Act  and  of  the  intention  and  object  hereof  and  for 
223.  "^  '^'  °  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  matters  herein 
aV-";,  fi°6  ■^^  ^'  ^^'  contained  and  the  performance  thereof  and  for  apportioning  the  costs 
^"'°      '  of  issues  and  also  for  altering  the  number  of  days  by  this  Act  limited 

for  the  return  of  any  writ  or  for  the  doing  of  anything  by  tliis  Act  pre- 
scribed or  authorised  to  be  done  and  substituting  other  days  for  the  same 
as  in  their  judgment  shall  be  necessary  or  proper  Provided  that  nothing 
herein  contained  shall  be  construed  to  restraia  the  authority  or  limit 
the  jurisdiction  of  the  said  court  or  the  judges  thereof  to  make  rules 
or  orders  or  otherwise  to  regulate  and  dispose  of  the  business  therein. 
New  forms  of  writs  63.  Such  ncw  Or  altered  "OTits  and  forms  of  proceedings  may  be 

and  otber  proceed-  issued  entered  and  taken  as  may  by  the  judges  of  the  Supreme  Court 
23°  &  21  Vic.  c.  126  Or  a  majority  of  them  of  whom  the  Chief  Justice  shall  be  one  be 
27^v'  N  14  20  '^l^G^^'^^  necessary  or  expedient  for  giviag  effect  to  the  provisions  herein- 
3  Pi-iug  316.  before  contained  and  in  such  forms  as  the  judges  of  such  coiu't  or  such 

majority  of  them  shall  from  time  to  time  think  fit  to  order  and  svich 
wiits  and  proceedings  shall  be  acted  upon  and  enforced  in  such  and  the 
same  manner  as  writs  and  proceedings  of  the  said  com't  are  now  acted 
ujion  and  enforced  or  as  near  thereto  as  the  cu-cumstances  of  the  case 
will  admit  and  any  existing  writ  or  proceeding  the  form  of  which  shall 
be  in  any  manner  altered  m  pm'suance  of  this  Act  shall  nevertheless 
be  of  the  same  force  and  vu-tue  as  if  no  alteration  had  been  made 
therein  except  as  far  as  the  effect  thereof  may  be  varied  by  this  Act. 
Commencement  and  Short  Title. 
Commencement  of  64.  This  Act  shall  Commence  on  the  thirty-first  day  of  December 

■*■'''■  one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to 

Short  tiUc.  as  the  "  Interdict  Act  of  1807." 

An 
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An  Act  to  Consolidate  and  Amend  the   Laws^^'^'"'*'"-'^  ^°-^»- 
relating  to  Proceeding's  in  Equity. 

[2Sfh  December,  1867. 

T^rilEREAS  it  is  expedient  to  consolidate  and  amend  the  laws  prcamWe. 

'  ^  relating  to  proceedings  in  equity  Be  it  enacted  by  the  Queen's 
Most  Excellent  Majesty  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Legislative  Assembly  of  Queensland  in  Par- 
liament assembled  and  by  the  authority  of  the  same  as  follows — 

Interpretation. 

1.  In  the  construction  of  this  Act  the  words  "  bill  of  complaint"  Construction  of 
shall  mean  also  and  include  information  the  Avord  "  affidavit "  shall  jy""™';,  nq  7  b  52 
mean  also  and  include  affirmation  and  wherever  the  Supreme  Court  2  Pruig  nh. 

is  mentioned  or  indicated  herein  the  enactment  shall  be  taken  to 
refer  either  to  the  judge  acting  as  primary  judge  in  equity  or  to  the 
court  hoi  den  before  two  or  more  of  the  judges  thereof  (or  equally  to 
one  and  the  other)  as  the  context  or  the  nature  of  the  case  (having 
regard  to  their  present  jurisdictions  resiiectively)  may  require  and  the 
words  "master"  and  "registrar"  shall  mean  the  proper  officer  and 
no  part  of  Australia  nor  any  island  adjacent  thereto  being  part  of  the 
dominions  of  Her  Majesty  shall  be  deemed  to  be  beyond  the  seas  within 
the  meaning  of  this  Act. 

Printing. 

2.  It  shall  be  lawful  for  the  Supreme  Covirt  from  time  to  time  Power  to  Supremo 
to  make  any  order  or  orders  directing  that  the  provisions  hereinafter  present  p™cti  Jal'to 
contained  as  to  printing  and  printed  copies  shall  be  suspended  until  ming  of  buu  &c. 
further  order  and  until  such  further  order  matters  herein  requii'ed  to  iVring  mo^  *'  ^^' 
be  printed  may  be  in  writing.  15  &  16  Vic.  c.  sg 

3.  It  shall  not  be  necessary  to  engross  bills  of  complaint  on  ^^"  ^^^.^  ^^^  ^^^ 
parchment  and  the  proper  officers  of  the  Supreme  Court  shall  receive  subsequent  piead^s 
and  file  bills  of  complaint  i^rinted  on  paper  and  in  respect  of  all  ""^^p'";'^^'"''"'  "^''' 
subsequent  pleadings  in  any  suit  no  sxich  engrossment  on  parchment  17  vie.  No.  7  s.  1. 
shall  be  necessary  and  such  pleadings  shall  be  engrossed  or  written  l^l^\l  \-^'c.  86 
on  paper.  ».  1. 

Exceptions  to  Proceedings. 

4.  No  exceptions  shall  be  taken  to  bills  answers  and  other  Excepting  to  biUs&c. 
proceedings  in  the  said  court  for  impertinence     Provided  always  that  aboiiThcT'"''"'^'' 

it  shall  be  lawful  for  the  court  to  direct  the  costs  occasioned  by  any  ivoviso  as  to  costs. 
impertinent  matter  introduced  into  any  proceeding  in  the  court  to  be  V-^rln^  mi'  *'  ^'" 
paid  by  the  party  introducing  the  same  upon  application  being  made  is  &  16  Vic.  c.  86 
to  the  court  for  that  purpose.  '■  ^^' 

Bills. 

5.  Every  biU  of  complaint  shall  contain  as  concisely  as  may  Bills  of  complaint  to 
be  a  narrative  of  the  material  facts  matters  and  circumstances  on  ^°";'^"'"  ^f  ""^J^ate"^^ 
which  the  plaintiff  relies  such  narrative  being  divided  into  paragi'aphs  facts  &c.  aivided  into 
numbered  consecutively  and  each  paragraph  containing  as  nearly  as  btirs'imU  no^^oma^ 
may  be  a  separate  and  distinct  statement  or  allegation  and  shall  pray  interrogatories. 

specifically 
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31  VicioEiiE  No.  18.  specifically  for  the  relief  which  the  ]3lainti£P  may  conceive  himself 

entitled  to  and  also  for  general  relief  but  such  bill  of  complaint  shall 

2  PrTng  1710.'^  °' ^'  ^ot  contain  any  interrogatories  for  the  examination  of  the  defendant. 
15  &  16  Vic'  c.  8G  6.  The  plaintiff  in  any  suit  in  the  said  court  shall  be  bound  to 

piaLiff  to  deliver  ^^^liver  to  the  defendant  or  his  solicitor  upon  application  for  the  same 
printed  copies  of  bui  sucli  a  number  of  printed  copies  of  his  bill  of  complaint  as  he  shall 
h  su '^em-'co'urr'^  hove  occasiou  for  upon  being  paid  for  the  same  at  such  rate  as  shall 
17  Vic.  No.  7  s.  8.  be  prescribed  by  any  general  order  of  the  Supreme  Court  in  that 

2  Pring  1710.  hplialf 

8.  7.  7.  Notwithstanding  the  provisions  hereinbefore  contained  the 

Written    copies    of  p^.Qpgi^,  officcrs  of  the  court  may  receive  and  file  a  written  copy  of  any 

bais   may  be   served  J- ..,-'■  i     •     i  •  -j.       />    •     •  x-  -i.       i'  j 

in  certain  cases  upon  bill  ol  complaiut  pi'aymg  a  Writ  ot  mjunctiou  or  a  writ  oi  ne  exeat 
iJaintiir  undertaking  ^^^quo  ov  filed  for  the  purpose  either  solely  or  among  other  things  of 

to  file  a  printed  copy       "^  •     n       ,  ten  j_i  i  ii.i' 

in  fourteen  days.       making  an  inlaut  a  ward  ot  the  court  upon  the  personal  undertaking 

rpTin'"  1709^  °'  ^'  °^  *^^  plaintiff  or  his  solicitor  to  file  a  printed  copy  of  such  bill 

15  &  16  Vic.  c.  86     within  fourteen  days  and  every  bill  of  complaint  so  filed  shall  be 

^•^-  deemed  and  taken  to  have  been  filed  at  the  time  of  filing  the  written 

copy  thereof  and  a  A\T.'itten  copy  of  any  such  bill  of  complaint  stamped 

as   aforesaid    and    with    such  indorsement    thereon    as    hereinafter 

mentioned  may  be  served  on  any  defendant  thereto  and  such  service 

shall  have  the  same  effect  as  the  service  of  a  printed  copy. 

Proehein  Ami. 
Person  named  as  next  8.  Before  the  name  of  any  person  shall  be  used  in  any  suit  to 

mithorit'°  °'^  ""  ^®  instituted  as  next  friend  of  any  infant  married  woman  or  other 
17  Vic.  No.  7  s.  11.  party  or  as  relator  in  any  information  such  person  shall  sign  a  written 
i5^&"il  Vic^c  86  f^uthority  to  the  solicitor  for  that  purpose  and  such  authority  shall  be 
B.  11.         '  '         filed  with  the  bill  or  information. 

Amendment  of  Bill. 
Amendments  to  9.  Upou   the   amendment    of   any   bill   of    complaint   to   be 

fiTed'&i^'^^'^''''"^''-^^^^^  ^  ^'^^^  ^^^^  court  the  provisions  herein  contained  with  respect  to 
filing  and  serving  and  delivering  printed  copies  thereof  shall  so  far  as 
may  be  extend  and  be  applicable  to  the  bill  as  amended  Provided 
In  certain  cases  a  that  whcrc  accordiug  to  the  present  practice  of  the  said  court  an 
crnllln  wrkfin  """^  amendment  of  a  bill  may  be  made  without  a  new  engrossment  thereof 
amendments.  Or  uiider  sucli  othcr  circumstanccs  as  shall  be  prescribed  by  any 

2  Pri^g  1710. '  '■  ^'  general  order  of  the  Supreme  Court  in  that  behaK  a  bill  may  be 
15  &  16  Vic.  c.  86  wholly  or  partially  amended  by  -oTitten  alterations  in  the  printed  bill 
'■  ^"  of  complaint  so  to  be  filed  as  aforesaid. 

New  facts  &c.  after  10-  It  sliall  uot  be  ncccssary  to  exhibit  any  supplemental  bill 

commencement  of      for  the  purpose  Only  of  statiug  or  putting  in  issue  facts  or  circum- 

euit  to  be  introduced     ,  i   •    i  i  ^  t       n.         ,  i     °.       ,  • ,      ,  •  r.  . ,    ■.      . 

as  amendments.        stauccs  which  may  havc  occurrcd  after  the  institution  of  any  suit  but 

V^m^  m7  '  ''  *^'  ^^^^^  ^'^^^^  °^"  eircmnstanccs  may  be  introduced  by  way  of  amendment 

15  &"i6  Vice.  8G    into  the  original  bill  of  complaint  in  the  suit  if  the  cause  is  otherwise 

*•  ^^-  in  such  a  state  as  to  allow  of  an  amendment  being  made  in  the  bill 

and  if  not  the   plaintiff  shall   be  at   liberty  to  state  such  facts   or 

circumstances  on  the  record  in  such  manner  and  subject  to  such  rules 

and  regulations  with  respect  to  the  proof  thereof  and  the  affording 

the  defendant  leave  and  opportunity  of  answering  and  meeting  the 

same  as  shall  in  that  behalf  be  prescribed  by  any  general  order  of  the 

Supreme  Court. 

Service 
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Service  of  Bill.  siVicionu.  No.  is. 

11.  No  writ  of  subpoena  to  appear  to  and  answer  a  bill  of  Writs  of  subpoena 
complaint  sliall  be  necessary  or  used.  i7'vic''No  7    ■> 

12.  In  lieu  of  serving;  the  defendant  to  a  bill  of  complaint  2  Pring  1769. 
with  a  writ  of  subpoena  the  defendant  shall  be  served  with  a  printed  ^^,*  ^^  ^  ''=•  ''•  ^ 
copy  of  the  bill  of  complaint  with  an  indorsement   thereon  in  the  Defendants  to  bo 

form  or  to  the  effect  followinc' BerTcd  with  a  printed 

_  copy  of  bill  in  lieu  of 

Form  of  Indovsemcnt  on  Bill  of  Complaint.  subpoena   and    Bum- 

"  Victoria  R.  mons. 

"  To  the  within-named  defendant  C.  D.  greeting  2y '"'  ncj  *"  '' 

"  We  command  you  [and  every  of  you  icltcre  there  is  more  than  one  defendant"]  15  ^"^g  Vic  c  88 
"  that  within  days  after  service  hereof  on  you  exclusive  of  the  day  of  such  g.  3. 

"service  you  cause  an  appearance  to  be  entered  for  you  in  our  Supreme  Court  to  the  Form  of  indorsement 
"  Avithin  bill  of  complaint  and  that  you  observe  and  do  what  our  said  court  shall  direct.  on  bill  of  complaint. 

"  Witness  the  honorable  [liamc]  the  Chief  Justice  of  our  said  court  at  Brisbane  17  Vic.  No.  7  sclic- 
"  the  day  of  in  the  year  of  our  Lord  and  in  ^^l   2^^{,'?g  1719^ 

"  tlie  year  of  our  reign.  _  schedule. 

"  Note — If  you  fail  to  comply  with  the  above  directions  you  will  be  liable  to  be 
"  arrested  and  imprisoned. 

"  Appearances  are  to  be  entered  at  the  office  of  the  master  in  equity  Supreme  Court- 
"  house  Queeu  street  Brisbane." 

with  such  variations  as  circumstances  may  require  and  stamped  with 
a  proper  stamp  by  one  of  the  clerks  of  the  Supreme  Court. 

13.  The  filing-  of  a  bill  of  a  printed  complaint  shall  have  the  Service  of  a  bill  to 
same  effect  as  the  tiling  of  a  biU  of  complaint  and  the  issuing  of  a  {"hJ^j^,"  of"''6ub^ 
subpoena  thereon  foi*merly  had  and  the  service  upon  the  defendant  of  pcena  and  summons. 
a  printed  copy  of  the  bill  of  complaint  so  filed  Avith  such  indorsement  2'pHn"  1709^  ^  * 
thereon  so  stamped  as  aforesaid  shall  have  the  same  effect  as  the  15  &  16  Vic.  c.  86 
service  on  him  of  a  writ  of  subpoena  formerly  had  and  shall  entitle  '•  ^' 

the  plaintiff  in  such  suit  to  such  remedies  for  default  of  appearance 
and  otherwise  as  he  was  aforetime  entitled  to  in  case  of  due  and  proper 
service  of  a  subpoena. 

11.  The  service  upon  any  defendant  of  a  printed  copy  of  a  bill  As  to  service  of  bm. 
of  complaint  shall  be  effected  in  the  same  manner  as  service  of  a  writ  2^?^'°;  1769.  ^"  ^' 
of  subpoena  to  appear  to  and  answer  a  bill  of  complaint  Avas  formerly  is  &  le  vic.  c.  so 
effected  except  in  respect  of  the  jiroduction  of  the  original  provided  '■  ^" 
that  the  court  shall  be  at  liberty  to  direct  substituted  service  thereof 
in  such  manner  and  in  such  cases  as  it  shall  think  fit. 

Sitbstittited  Service. 
15.  It  shall  be  lawful  for  the  Supreme  Court  in  its  equitable  Equity  process  to  bo 
jurisdiction  in  any  suit  instituted  in  the  said  court  concerning  lands  J^r^^'.";^"''   •^°° 
or  hereditaments  situate  in  the  colony  or  cpncerning  any  charge  lien  13  vic.  No.  31  s.  1. 
judgment  or  encumbrance  thereon  or  concerning  any  money  vested      ""^ 
in  any  Government  or  public  stock  or  public  shares  in  public  or  joint 
stock  companies  or  concerns  in  the  said  colony  or  concerning  the 
interest  dividends  or  produce  thereof  upon  special  motion  in  open 
court   on  behalf  of  the   complainant    in    such   suit   founded   upon 
affidavit  and  such  other  documents  as   may  be   applicable   for  the 
purpose  of  ascertaining  the  residence  of  defendants  in  such  suit  or 
parties  sought  to  be  served  and  the  particulars  material  to  identify  them 
and  their   residence   and   also  specifying   the  means  whereby   such 
service  may  be   authenticated  aud  especially  where  there   are  any 
officers  civil  or  military  appointed  or  serving  under  the  Government 

of 
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31  vicTOTii.'E  Ko.  18.  of  the  said  colony  residing  at  or  near  the  place  of  the  alleged  residence 
of  the  said  defendants  or  parties  to  order  that  service  of  any  hill  and 
indorsement  thereon  and  of  aU  suhsequent  process  thereupon  upon 
any  defendant  in  such  suit  then  residing  out  of  the  jurisdiction  of  the 
said  court  in  such  parts  in  which  he  shall  so  reside  and  he  so  served 
or  in  case  the  said  court  shall  deem  fit  upon  the  receiver  steward 
agent  or  other  person  receiving  or  remitting  the  rents  of  the  premises 
or  the  dividends  and  profits  of  tlie  said  stock  or  concerns  hereinhefore 
mentioned  (if  any)  the  subject  or  in  part  the  subject  matter  of  the 
suit  returnable  at  such  time  as  the  court  shall  direct  shall  be  deemed 
good  service  on  every  such  defendant  or  party  and  afterwards  upon  an 
affidavit  of  such  service  had  to  order  an  appearance  to  be  entered  for 
such  defendant  or  party  in  such  manner  and  at  such  times  as  the 
court  shall  direct  and  thereupon  it  shall  be  lawful  for  such  court 
and  the  plaintiff  to  proceed  upon  such  appearance  entered  or  such 
service  so  made  as  aforesaid  as  fully  and  effectually  as  if  such 
appearance  had  been  duly  entered  by  a  defendant  residing  or  such 
sendee  had  been  duly  made  Avithin  the  jurisdiction  of  the  said  court. 
Substitution  of  such  16.  Wlicu  it  shall  appear  upon  affidavit   to   the  satisfaction 

is^vic"  No  31  s  "  "^^  ^^^^  ^^^^  court  that  any  defendant  in  any  such  suit  cannot  by 
2  Pring  1688.  "  reasonable  diligence  be  served  with  the  bill  and  indorsement  thereon 
or  that  upon  inquiry  at  his  last  or  usual  place  of  abode  he  could  not 
be  found  so  as  to  be  served  with  such  process  and  there  is  just  ground 
for  belie-\dng  that  such  defendant  secretes  or  withdraws  himself  so  as 
to  avoid  being  served  with  the  process  of  such  court  then  it  shall  be 
lawful  for  the  said  court  to  order  such  substitution  of  such  service 
of  the  bill  and  indorsement  thereon  as  the  said  court  sliall  think 
reasonable. 
Special  order  for  17.  Providcd  that  110  decrcc  in  cases  within  the  two  sections 

13* t"'"  No"  s^i  3  ^^^^  preceding  shall  be  made  absolute  in  the  said  court  without  the 
2  Pring  1G88.  '  '  spccial  ordcr  of  such  court  made  upon  a  special  motion  for  that 
purpose  Provided  further  that  nothing  in  this  Act  shall  be  held  to 
make  it  compulsory  upon  the  complainant  in  any  suit  to  serve  or 
bring  before  such  court  any  party  or  person  further  or  otherwise  than 
such  complainant  is  now  by  law  or  the  practice  of  such  court  required 
to  do. 

Joinde7^  of  Parties. 

Court  may  proceed  18.  If  in  any  suit  or  proceeding  before  the  court  it  shall  appear 

tivc'of 'deccTs«r°er^^  ^'^^   coui't  that  any  deceased   person   who  was  interested  in  the 

son  or  may  appoint  matters  in  qucstiou  has  no  legal  personal  representative  it  shall  be 

17  Vic  No  7  8  33  l^^ful  for  tlic  court  either  to  proceed  in  the  absence  of  any  person 

2Pringi7i5.         '  representing  the  estate  of  such  deceased  person  or  to  appoint  some 

B.\t  ^'^  ^'"^'  '^"  ^'^    person  to  represent  such  estate  for  all  the  j)urposes  of  the  suit  or 

proceeding  on  such  notice  (if  any)  as  the  court  shall  think  fit  either 

specially  or  generally  by  public  advertisement  and  every  order  made 

by  the  said  court  in  reference  to  the  matter  and  any  orders  consequent 

thereon  shall  bind  the  estate  of  such  deceased  person  in  the  same 

manner  in  every  respect  as  if  there  had  been  a  duly  constituted  legal 

personal   representative   of    such    deceased    person    and    such  legal 

personal  representative  had  been  a  party  to  the  suit  or  proceeding  and 

had  duly  appeared  and  submitted   his   rights  and   interests   to   the 

protection  of  the  court.  19.  No 
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19.  No  suit  shall  he  dismissed  hy  reason  only  of  the  misjoinder  31  Victoria  no.  is. 
of  persons  as  plaintiffs  therein  hut  Avherevcr  it  shall  appear  to  the  j^^  8nit"~i~  bo  cV 
court  that  notwithstanding  the  confliet  of  interest  in  the  co-plaintUfs  missed  for  misjoimUr 
or  the  want  of  interest  in  some  of  the  plaintilfs  or  the  existence  of  j^ 'y1"''lj!j*- 
some  ground  of  defence  affecting  some  or  one  of  the  j^laintiffs  the  2  I'riiig  nie. 
plaintilfs  or  some  or  one  of  them  arc  or  is  entitled  to  relief  the  court  l\g  ^^  ^"^"  ''■  ^ 
shall   have   power  to   grant   such    relief  and   to  modify   its   decree 

according  to  the  sjiccial  circiinistances  of  the  case  and  for  that 
purpose  to  direct  such  amendments  if  any  as  may  he  necessary  and  at 
the  hearing  hefore  such  amendments  are  made  to  treat  any  one  or 
more  of  tlic  plaintiffs  as  if  he  or  they  was  or  were  a  defendant  or 
defendants  in  the  suit  and  the  remaining  or  other  plaintiff  or  plaintiffs 
was  or  Avere  the  only  plaintiff  or  plaintiffs  on  the  record  and  Avherc 
there  is  a  misjoinder  of  })laintiffs  and  the  plaintiff  having  an  interest 
shall  have  died  leaving  a  plaintiff  on  the  record  without  an  interest 
the  court  may  at  the  hearing  of  the  cause  order  the  cause  to  stand 
revived  as  may  appear  just  and  proceed  to  a  decision  of  the  cause  if  it 
shall  see  fit  and  to  give  such  directions  as  to  costs  or  otherwise  as 
may  appear  just  and  expedient. 

20.  It  shall  he  lawful  for  the  court  to  adjudicate  on  questions  Comt  may  decuio 
arising  hetween  parties  notwithstanding  that  they  may  he  some  only  palTicr«dUiout'1nak- 
of  the  jwrties  interested  in  the  property  respecting  which  the  question  ing  other  interested 
may  have  arisen  or  that  the  property  in  question  is  comjiriscd  -with  ^"x"^  n^'t's  40 
other   property   in   the    same   settlement   will   or    other   instrument  2  PHnK  nic. 
without  making  the  other  parties  interested  in  the  jiroperty  respecting  l^J^  ^*^  ^"^' ''  ^'^ 
which  the  question  may  have, arisen   or  interested  under  the  same rroviso. 
settlement  will  or  other  instrument  parties  to  the  suit  and.withoxit 

requiring  the  whole  trusts  and  purposes  of  the  settlement  will  or 
other  instrument  to  be  executed  under  the  direction  of  the  court  and 
without  taking  the  accounts  of  the  trustees  or  other  accoiuiting 
parties  or  ascertaining  the  particulars  or  amount  of  the  property 
touching  which  the  question  or  questions  may  have  arisen  Provided  Proviso, 
always  that  if  the  court  shall  he  of  opinion  that  the  application  is 
fraudulent  or  collusive  or  for  some  other  reason  ought  not  to  he 
entertained  it  shall  have  power  to  refuse  to  make  the  order  prayed. 

21.  Upon   any  suit   becoming   abated   by  death  marriage  or  in  caso  of  abatement 
otherwise  or  defective  by  reason  of  some  change  or  transmission  of  f^^^^:^^  Tii'ich'""«hau 
interest  or  liability  it  shall  not  be  necessary  to  exhibit  any  bill  of  imve  same  effect  as  a 
revivor  or  supplemental  bill  in  order  to  obtain  the  usual  order  to  'i'7"Yi/'^^-o'"^7  ^  .j, 
revive  such  suit  or  the  usual  or  necessary  decree  or  order  to  carry  on  2  rrins  1717. 

the  proceedings  but  an  order  to  the  effect  of  the  usual  order  to  revive  j^^^  ^^  ^'"'- ''  ^^ 
or  of  the  usual  supplemental  decree  may  be  obtained  as  of  course  upon 
an  allegation  of  the  abatement  of  such  suit  or  of  the  same  having 
become  defective  and  of  the  change  or  transmission  of  interest  or 
liability  and  an  order  so  obtained  when  served  upon  the  party  or 
parties  who  according  to  the  present  in-actice  of  the  court  would  l)c 
defendant  or  defendants  to  the  bill  of  revivor  or  supplemental  bill 
shall  from  the  time  of  such  service  be  binding  on  such  party  or  parties 
in  the  same  manner  in  every  respect  as  if  such  order  had  been 
regularly  obtained  according  to  the  previous  practice  of  the  court  and 
such  party  or  parties  shall  thenceforth  become  a  party  or  parties  to 

the 
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31V1CTOEIS  No.18.  the  suit  and  sliall  be  bound  to  enter  an  appearance  thereto  within 
such  time  and  in  like  manner  as  if  he  or  they  had  been  duly  served 
with  process  to  appear  to  a  bill  of  revivor  or  supplemental  bill  filed 
against  him  Provided  that  it  shall  be  open  to  the  party  or  parties  so 
served  within  such  time  after  ser^dce  as  shall  be  in  that  behalf 
prescribed  by  any  general  order  of  the  Supreme  Court  to  apply  to  the 
court  by  motion  or  petition  to  discharge  such  order  on  any  ground 
which  would  have  been  open  to  him  on  a  bill  of  revivor  or  supplemental 
bill  stating  the  previous  proceedings  in  the  suit  and  the  alleged 
change  or  transmission  of  interest  or  liability  and  praying  the  usual 
relief  consequent  thereon  Provided  also  that  if  any  party  so  served 
shall  be  under  any  disability  other  than  coverture  such  order  shall  be 
of  no  force  or  effect  as  against  such  party  until  a  guardian  or  guardians 
ad  litem  shall  have  been  duly  ajjpointed  for  such  party  and  such  time 
shall  have  elapsed  thereafter  as  shall  be  prescribed  by  any  general 
order  of  the  Supreme  Court  in  that  behalf. 
Objections  for  want  22.  It  shall  not  be  Competent  to  any  defendant  to  take  any 

i7^k.'No.  7  B.  32.    objection  for  want  of  parties  in  any  case  to  which  the  rules  next  lierein- 
2  Pring  1714.  after  set  forth  extend  and  such  rules  shall  be  taken  as  part  of  the  law 

i5&i6Vic.c.86s.42.  ^^^  practice  of  the  court  and  any  law  or  practice  inconsistent  theremth 
is  hereby  annulled. 

Rule  1.  Any  residuary  legatee  or  next  of  kin  may  without 
serving  the  remaining  residuary  legatees  or  next  of  kin 
have  a  decree  for  the  admiidstration  of  the  personal  estate 
of  a  deceased  person. 
Rule  2.  Any  legatee  interested  in  a  legacy  charged  upon  real 
estate  and  any  person  interested  in  the  proceeds  of  real 
estate  du-ected  to  be  sold  may  without  serving  any  other 
legatee  or  person  interested  in  the  proceeds  of  the  estate 
have  a  decree  for  the  administration  of  the  estate  of  a 
deceased  person. 
Rule  3.  Any  residuary  devisee  or  heir  may  without  serving 

any  co-residuary  devisee  or  co-heu'  have  the  like  decree. 
Rule  4.  Any  one  of  several  cestui  que  trust  under  any  deed  or 
instrument  may  without  serving  any  other  of  such  cestiiis 
que  trust  have  a  decree  for  the  execution  of  the  trusts  of 
the  deed  or  instrument. 
Rule  5.  In  all  cases  of  suits  for  the  jirotection  of  property 
pending  litigation  and  in  all  cases  in  the  natm'e  of  waste 
one  person  may  sue   on  behalf  of  himself  and  of  all 
persons  having  the  same  interest. 
Rule  6.  Any  executor  administrator  or  trustee  may  obtain  a 
decree  against  any  one  legatee  next  of  kin  or  cestui  que 
trust  for  the  administration  of  the  estate  or  the  execution 
of  the  trusts. 
Rule  7.   In  all  the  above  cases  the  com-t  if  it  shall  see  fit 
may  require  any  other  person  or  persons  to  be  made  a 
party  or  parties  to  the  suit  and  may  if  it  shall  see  fit  give 
the  conduct  of  the  suit  to  such  person  as  it  may  deem 
proper  and  may  make  such  order  in  any  particular  case 
as  it  may  deem  just  for  placing  the  defendant  on  the 

record 
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record  on  the  same  footinoj  in  rej^ard  to  costs  as  other  si  ricroEix  No.  is. 
parties  having  a  common  interest  with  him  in  the  matters  — 

in  question. 

Rule  8.  In  all  the  ahovc  cases  the  persons  who  according  to 
the  previous  practice  of  the  court  would  be  necessary 
parties  to  the  suit  shall  be  served  with  notice  of  the 
decree  and  after  such  notice  they  shall  be  bound  by  the 
proceedings  in  the  same  manner  as  if  they  had  been 
originally  made  parties  to  the  suit  and  they  may  by  an 
order  of  course  have  liberty  to  attend  the  proceedings 
imdcr  the  decree  and  any  party  so  served  may  within 
such  time  as  shall  in  that  behalf  be  prescribed  by  the 
general  order  of  the  Supreme  Court  aj^ply  to  the  court  to 
add  to  the  decree. 

Rule  9.  In  all  suits  concerning  real  or  personal  estate  which  is 
vested  in  trustees  under  a  will  settlement  or  otherwise 
such  trustees  shall  represent  the  persons  beneficially 
interested  under  the  ti-ust  in  the  same  manner  and  to  the 
same  extent  as  the  executors  or  administrators  in  suits 
concerning  personal  estate  represent  the  persons  bene- 
ficially interested  in  such  personal  estate  and  in  such 
cases  it  shall  not  be  necessaiy  to  make  the  joersons 
beneficially  interested  under  the  trusts  parties  to  the  suit 
but  the  court  may  upon  consideration  of  the  matter  on 
the  hearing  if  it  shall  so  tliink  fit  order  such  persons  or 
any  of  them  to  be  made  parties. 

Interrogatories. 

23.  Within  a  time  to  be  limited  by  a  general  order  of  the  interrogatories  to  be 
Supreme  Court  in  that  behalf  the  plaintiff  in  any  suit  in  the  saidpi''<i'".°'''<=«of™?»t«'; 

^,  111  -11  -c    ^  ■  e  inequity  by  plaintiir 

court  commenced  by  bill  may  it  lie  requires  an  answer  Irom  any  within    time    pro- 
defendant  thereto  file  in  the  office  of  the  master  in  equity  interroga-  ^"'*^^-  vf    »     ,„ 
tories  for  the  examination  of  the  defendant  or  defendants  or  such  of  2  rnns  1710. 
them  from  whom   he  shall  require  an  answer  and   deliver  to   the  ^^  *  ^^  ^'^°-  "■  ^ 
defendant   or   defendants  so  required  to  answer  or  to  his  or  their 
solicitor  a  copy  of  such  interrogatories  or  of  such  of  them  as  shall  be 
applicable  to  the  particular  defendant  or  defendants  and  no  defendant 
shall  be  called  upon  or  required  to  put  in  any  answer  to  a  bill  unless 
interrogatories  shall  have  been  so  filed  and  a  copy  thereof  delivered  to 
him  or  his  solicitor  Anthin  the  time  so  to  be  limited  or  within  such 
further  time  as  the  court  shall  think  fit  to  direct. 

24.  It  shall  be  lawful  for  any  defendant  in  any  suit  commenced  in  certain  cases  dofon- 
by  bill  but  in  suits  commenced  liy  bill  which  the  defendant  is  required  u^e^'^terro'rtoriLrfor 
to  answer  not  until  after  he  shall  have  put  in  a  sufficient  answer  to  exnminatio'n  of  piaiu- 
the  bill  and  without  filing  any  cross  bill  of  discovery  to  file  interroga-  *'j''y.^  no  7  b  19 
tories  for  the  examination  of  the  plaintiff  to  which  shall  be  prefixed  2  Pring  1711. ' 

a  concise  statement  of  the  subjects  on  which  a  discovery  is  sought  and  ^^  ^  ^^  ^"='  "^-  ^• 
to  deliver  a  copy  of  such  interrogatories  to  the  plaiiitilf  or  his  solicitor 
and  such  plaintilT  shall  be  bound  to  answer  such  interrogatories  in 
like  manner  as  if  the  same  had  been  contained  in  a  bill  of  discovery 
filled  by  the  defendant  against  him  on  the  day  when  such  interrogatories 

shall 
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siTicTOEiJE  is-0.18.  g]jg_||  i^ave  been  filed  and  as  if  tlie  defendant  to  snch  bill  of  discovery 
had  on  the  same  day  dnly  appeared  and  the  jiractice  of  the  court  with 
reference  to  excepting  to  answers  for  insuiiiciency  or  for  scandal  shall 
extend  and  be  apj^licable  to  answers  put  in  to  such  interrogatories 
Provided  that  ia  determining  the  materiality  or  relevancy  of  any  such 
answer  or  of  any  exception  thereto  the  court  is  to  have  regard  in 
suits  commenced  by  bill  to  the  statements  contained  in  the  original 
Ijill  and  in  the  answer  which  may  have  been  put  in  thereto  by  the 
defendant  exhibiting  such  interrogatories  for  the  examination  of  the 
plaintiff  Provided  also  that  a  defendant  if  he  shall  think  fit  so  to  do 
may  exhibit  a  cross  bill  of  discovery  against  the  plaintiff  instead  of 
filing  interrogatories  for  his  examination. 

Discovery  of  Documents. 

Court  or  judge  may  25.  It  sliall  bc  lawful  for  tlic  court  upou  the  application  of  the 

prodLe^'^^^^iocumoiits  plai^tiff  iu  any  suit  commenced  by  bill  wb  ether  the  defendant  may  or 

on  oatb.  may  not  have  been  required  to  answer  the  bill  or  interrogated  as  to 

^iVrin^vni.  ^^     ^^^^  possession  of  documents  to  make  an  order  for  the  production  by 

15  &  16° Vic.  c.  8G     any  defendant  ujion  oath  of  such  of  the  documents  in  his  jiossession 

'■^^'  or  power  relating  to  matters  in  question  in  the  suit  as  the  court  shall 

think  right  and  the  master  in  equity  shall  have  the  like  power  under 

references  to  him  and  the  court  or  master  (as  the  case  may  be)  may 

deal  with  such  documents  when  produced  in  such  manner  as  shall 

appear  just. 

Plaintiff  may  bc  re-  26.  It  shall  bc  lawful  for  tlic  court  upon  the  application  of  any 

quired    to   produce  defendant  in  anv  suit  liut  where  the  defendant  is  required  to  answer 

documents  on  oath.      ,,        i  .,i  .  •  i       n  i       i  i    •  n   ii  t         fv>    • 

17  Vic.  No.  7  s.  20.  the  bill  not  until  alter  he  has  put  m  a  full  and  sunicient  answer  unless 
15&  16  Vic^ c  86  *^^®  court  shall  make  any  order  to  the  contrary  to  make  an  order  for 
8.  20.  the  production  by  the  plaintiff  in  such  suit  on  oath  of  such   of  the 

documents  in  his  possession  or  power  relating  to  the  matters  in 
question  in  the  suit  as  the  court  shall  think  right  and  the  master  iu 
equity  shall  have  the  like  powers  under  references  to  him  and  the 
court  or  master  (as  the  case  may  be)  may  deal  with  su.ch  documents 
when  produced  in  such  manner  as  shall  appear  just. 

Admissions. 

One  party  may  call  27.  In  any  casc  in  which  all  parties  to  a  suit  are  competent  to 

documents! '°  '^''""''^  m^kc  admissioiis  any  party  may  call  on  any  other  party  by  notice  to 

27  Vic.  No.  14  s.  15.  admit  any  document  saving  all  just  exceptions  and  in  case  of  refusal 

2i^&  2I  vi^c'.  c.  27     01'  neglect  to  admit  the  cost  of  proving  the  document  shall  be  paid  by 

B-  6.  the  party  so  neglecting  or  refusing  whatever  the  result  of  the  cause 

may  be  unless  the  court  shall  certify  that  the  refusal  to  admit  was 

reasonable  and  no  costs  of  proving  any  document  shall  be  allowed 

unless  such  notice  be  given  except  in  cases  where  the  omission  to  give 

the  notice  is  in  the  opiaion  of  the  taxing  officer  a  saving  of  expense. 

Defence. 
Defendants  may  28.  Whcthcr  tlic  plaintiff  iu  any  suit  commenced  by  bill  does 

within  the  too  ^'"''"'  ^^  *^°^^  ^^^^  rcquirc  any  answer  from  the  defendant  or  any  one  or  more 
aUowed  thougii  not  of  the  defendants  to  the  bill  every  defendant  may  mthout  leave  of  the 
re^quircd  ^^^to^'o-  ^^  court  put  iu  a  plca  answer  or  demurrer  to  the  plaintiff's  bill  within 
2  Pring  1710.  '  the  time  now  allowed  to  a  defendant  for  demurring  alone  to  a  bill  or 
1.^3.  ^^  ^  '*^' "'  ^^    within  such  other  time  as  shall  be  fixed  by  any  general  order  of  the 

Supreme 
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Supreme  Court  in  that  behalf  hut  aflcn-  that  time  a  defendant  not  31  Victoex^  No.  is. 

required  to  answer  the  plaintill's  bill  shall  not  be  at  liberty  to  put  in  

a  j)lea  answer  or  demiu'rer  to  the  bill  without  leave  of  the  court  or 
master  in  equity  Provided  that  the  jjower  of  the  court  to  grant 
further  time  for  pleading  answering  or  demurring  to  any  bill  upon 
the  application  of  any  defendant  thereto  whether  required  to  answer 
the  bill  or  not  shall  remain  in  full  force  and  shall  not  be  in  anywise 
prejudiced  or  affected  Provided  also  that  if  the  court  or  master  shall 
grant  any  further  time  to  any  defendant  for  pleading  answering  or 
demurring  to  the  bill  the  plaintilfs  right  to  move  for  a  decree  under 
the  provisions  hereinafter  contained  shall  in  the  meantime  be 
suspended. 

29.  The  answer  of  the  defendant  to  any  bill  of  complaint  in  the  Answer  to  contain  not 
said  court  may  contain  not  onlv  the  answer  of  the  defendant  to  the  °"'^  answers  to  in- 

*"  torro£fttonc9  but  sucli 

interrogatories  so  filed  as  aforesaid  but  such  statements  material  to  other  statements  as 
the  case  as  the  defendant  may  think  it  necessary  or  f^^visable  to  set  ^J^^,^;;'^^'j;^^,J'^^.^^^^^^ 
forth  therein  and  such  answer  shall  be  also  divided  into  paragraphs  into  numbered  para- 
niunbered  consccvitively  each  paragraph  containing  as  nearly  as  may  f™^'"'  y^  7  ^  ^^ 
be  a  separate  and  distinct  statement  or  allegation.  2  Pring  1711. 

Ti  r  /  •         ^        TV-        •         7  15  &  16  Vie.  c.  86 

Motion  jor  DisDussaL  a.u. 

30.  Where  a  defendant  to  a  suit  in  the  said  court  commenced  Defendant  not  having 
by  bill  shall  not  have  been  required  to  answer  the  l)ill  and  shall  not  )^"l;^^  '^'^^aild'^  not 
have  answered  the  same  such  defendant  shall  be  at  liberty  to  move  to  answering  may  move 
dismiss  the  bill  for  want  of  prosecution  at  such  times  and  under  such  J-^Jl  t'ant' of  ^m^'sccu- 
circumstances  and  subject  to  such  restrictions  as  shall  be  in  that  tion. 

behalf  prescribed  by  any  general  order  of  the  Supreme  Coui't.  2'pring  ms'  *'  ^^' 

Motion  for  Decree.  f  2*  ^"^  ^''^-  <^-  ^6 

31.  The  plaintiff  in  any  suit  commenced  by  bill  shall  be  at  rhiintiir  may  on  n- 
liberty   at   any   time   after   the   time  alloAved  to  the  defendant  fori'''"^'    ?^  '"""    ^^^ 

•  1  1111  '1/1  i>  i'j_'\j  answering  move    lor 

answering  the  same  shall  have  expired  (but  beiore  rejiiication)  to  move  decree  or  decretal 
the  court  upon  such  notice  as  shall  in  that  behalf  be  prescribed  by  any  "'■'''"'• 
general  order  of  the  Supreme  Court  for  such  decree  or  decretal  order 
as  he  may  think  himself  entitled  to  and  the  plaintiff  and  defendant 
respectively  shall  be  at  liberty  to  file  affidavits  in  support  of  and  in 
opposition  to  the  motion  so  to  be  made  and  to  use  the  same  on  the 
hearing  of  such  motion  and  if  such  motion  shall  be  made  aftci-  an 
answer  tiled  in  the  cause  the  answer  shall  for  the  purposes  of  the 
motion  be  treated  as  an  affidavit. 

32.  Upon  any  such  motion  for  a  decree  or  decretal  order  it  J' ^''<^' ,^lo-  7  s.  5. 
shall  be  discretionary  with  the  court  to  grant  or  refuse  the  motion  15  &  ie  m  c  86 
or  to  make  an  order  giving  such  directions  for  or  with  respect  to  the  s- is- 
further  prosecution  of  tlie  suit  as  the  circumstances  of  the  case  may  fiiod."""  ^   """ 
require  and  to  make  such  order  as  to  costs  as  it  may  think  right. 

Talcing  Bills  Pro  Confcsso. 

33.  And  whereas  sometimes  persons  have  withdrawn  1  hem- rroeccdings  thereon, 
selves  beyond  the  seas  or  otherwise  al)sconded  to  avoid  ajjpcaring  in  2'pHng  mi.  '  ^°' 
courts  of  equity  or  being  served  with  process  for  that  purpose  or  being  is  &  le  vic.  e.  86 
brought  into  court  hj  habeas  corptis  have  refused  to  appear  for  remedy  ^' ^''" 

of  the  inconvenience  thence  ensuing  be  it  further  enacted  That  if  in 
any  suit  which  hath  been  or  hereafter  shall  be  commenced  in  the 

court 
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3iVicT0Ki^  No.  IS.  court  of  equity  any  defendant  against  whom  any  subpoena  or  other 
~T'        ,  nrocess  shall  issue  shall  not  cause  his  appearance  to  he  entered  upon 

Manner   of    proceed-  1       ,  . ,-,  ■  i     ;  •  i    •  i  t  j.     xi 

h<g  in  case  of  per-  sucli  proccss  withiu  sucli  time  and  m  such  manner  as  according  to  the 
eons  not  "PP^ring  j.^\q^  of  tlic  court  tlic  samc  ought  to  have  l^een  entered  in  case  such 
after  subpcena  or  j'^'o^ess  had  becu  duly  scrvcd  and  an  affidavit  or  affidavits  shall  be  made 
i's'sueT"'*'''^''''''™  *°  ^^^  satisfaction  of  such  court  that  such  defendant  is  beyond  the  seas 
11  Geo.  IV.  &  1  AVm.  Or  tlic  colony  or  that  upon  inquiry  at  his  usual  place  of  abode  he  could 
2p'rfn"^iG6o  ^^^  ^^®  founcl  SO  as  to  be  served  with  such  process  and  that  there  is  just 

ground  to  believe  that  such  defendant  is  gone  out  of  the  colony  or 
otherAvise  absconded  to  avoid  being  served  with  the  process  of  such 
court  then  and  in  such  case  the  court  out  of  which  such  process  issued 
may  make  an  order  directing  and  appointing  such  defendant  to  appear 
at  a  certain  day  therein  to  be  named  and  a  copy  of  such  order  shall 
Avithin  fourteen  days  after  such  order  made  be  inserted  in  the 
Gazette  and  published  not  less  than  twice  in  some  other  Brisbane 
newspaper  and  if  the  defendant  shall  reside  within  any  other  electoral 
district  than  that  of  Brisbane  then  such  copy  shall  also  within  one 
month  after  such  order  made  be  inserted  in  some  newspaper  published 
within  such  district  or  nearest  thereto  if  none  be  published  Avithin  it 
and  every  such  notice  shall  be  in  such  form  as  the  court  shall  direct 
and  the  last  of  such  publications  thereof  shall  in  the  said  several  cases 
be  respectively  fourteen  days  or  one  month  at  the  least  before  the  day 
on  which  such  defendaat  shall  be  directed  to  appear  and  a  copy  of 
such  order  shall  within  the  several  times  aforesaid  be  posted  up  in 
some  public  place  near  the  place  w'here  such  defendant  made  his 
usual  abode  such  place  of  abode  being  also  Avithin  the  jurisdiction  of 
the  said  court  within  thirty  days  next  before  such  his  absenting  and 
also  a  copy  of  such  order  shall  Avithin  the  time  aforesaid  1)e  j)osted  up 
in  some  public  place  at  the  Town  Hall  in  Brisbane  and  if  the  defendant 
do  not  appear  within  the  time  limited  by  such  order  or  within  such 
further  time  as  the  court  shall  appoint  then  on  proof  made  of  such 
publication  of  su^ch  order  as  aforesaid  the  court  being  satisfied  of  the 
truth  thereof  may  order  the  plaintiff's  bill  to  be  taken  ^jro  confcsso 
and  make  such  decree  thereupon  as  shall  be  thought  just  and  may 
thereupon  issue  process  to  compel  the  performance  of  such  decree 
either  by  an  immediate  sequestration  of  the  real  and  personal  estate 
and  effects  of  the  party  so  absenting  (if  any  such  can  be  found)  or 
such  part  thereof  as  may  be  sufficient  to  satisfy  the  demands  of  the 
plaintiff  in  the  said  suit  or  by  causing  possession  of  the  estate  or 
effects  demanded  by  the  bill  to  be  delivered  to  the  plaintiff  or  otlier- 
Avise  as  tlie  nature  of  the  case  shall  require  and  the  said  court  may 
likcAvise  order  such  plaintiff  to  be  paid  and  satisfied  his  demands  out 
of  the  estate  or  effects  so  sequestered  according  to  the  true  intent 
and  meaning  of  such  decree  such  plaintiff  first  giving  sufficient 
security  in  such  sum  as  the  court  shall  think  proper  to  abide  such 
order  toviching  the  restitution  of  such  estate  or  effects  as  the  cou.rt 
shall  think  proper  to  make  concerning  the  same  upon  the  defendant's 
appeai'ance  to  defend  such  suit  and  paying  such  costs  to  the  plaintiff 
as  the  court  shall  order  but  in  case  such  plaintiff  shall  refuse  or 
neglect  to  give  such  security  as  aforesaid  then  the  said  court  shall 
order  the  estate  or  effects  so  sequestered  or  whereof  the  possession 

shaU 
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shall  be  decreed  to  be  delivered  to  remain  under  the  direction  of  the  siVicToaiiE  No.  is. 

court  either  by  appointing  a  receiver  thereof  or  otherwise  as  to  such 

court  shall  seem  meet  until  the  appearance  of  the  defendant  to  defend 

such  suit  and  his  paying  such  costs  to  the  plaintiff  as  the  said  court 

shall  think  reasonable  or  until  such  order  shall  be  made  therein  as 

the  court  shall  think  just. 

34;.    Provided   always  that  if  any  person  against  whom  any  Persons  so  ncsiccti.ig 
decree  shall  be  made  upon  refusal  or  neglect  to  enter  his  appearance  j,"j^"^'°fj^^j'^j;'y'^"jj 
or  appoint  an  attorney  to  act  on  liis  behalf  shall  be  in  custody  or  with  a  copy  of  tho 
forthcoming  so  that  he  may  be  served  with  a  copy  of  such  decree  then  i'foco.  iv  &iWm. 
he  shall  be  served  with  a  copy  thereof  before  any  process  shall  be  iv.  c.  36  8.4. 
taken  out  to  compel  the  performance  thereof.  ^  ^'"'"^  ^^^*' 

35.  Provided  also  that  if  any  decree  shall  be  made  in  pursuance  Persons  out  of  tiio 
of  this  Act  against  any  person  being  out  of  the  colony  or  absconding  su!.^r^deCTcc3'\f''^iiey 
in  manner  aforesaid  at  the  time  such  decree  is  pronounced  and  such  rotum  within  seven 
person  shall  Avithin  seven  years  after  the  making  such  decree  return  •^*j""  a'°copy  '0^! 
or  become  publicly  visible  then  and  in  such  case  he  shall  likewise  became  of  Jeat''  »•'«'' 
served  with  a  copy  of  such  decree  within  a  reasonable  time  after  his  u'oet^iv.  &  1  Wm. 
return  or  public  appearance  shall  be  known  to  the  plaintiff  and  in  i v.  c.  369. 5. 
case  any  defendant  against  whom  such  decree  shall  be  made  shall  ^  ""° 
within  seven  years  after  the  making  such  decree  happen  to  die  before 
his  or  her  return  into  this  colony  or  appearing  openly  as  aforesaid  or 
shall  within  the  time  last  before  mentioned  die  in  custody  before  his 
or  her  being  served  with  a  copy  of  such  decree  then  his  or  her  heir 
if  such  defendant  shall  have  any  real  estate  sequestered  or  whereof 
possession  shall  have  been  delivered  to  the  plaintilf  and  such  heir  may 
be  found  or  if  such  heir  shall  be  a  femme  covert  infant  or  noii  compos 
mentis  the  husband  guardian  or  committee  of  such  heir  respectively 
or  if  the  personal  estate  of  such  defendant  be  sequestered  or  possession 
thereof  delivered  to  the  plaintiff  then  his  executor  or  administrator 
(if  any  such  there  be)  may  and  shall  be  served  with  a  cojiy  of  such 
decree  within  a  reasonable  time  after  it  shall  be  known  to  the  plaintiir 
that  the  defendant  is  dead  and  who  is  his  heir  executor  or  adminis- 
trator or  where  he  may  be  served  therewith. 

30.  Provided  always  that  if  any  person  so  served  with  a  copy  persons  not  petition- 
of  such  decree  shall  not  within  six  montlis  after  such  service  appear '"s  »"•'.":''.''"?  o'^"'^ 
and  petition  to  have  the  said  cause  reheard  such  decree  so  made  as  months  the  decree  to 
aforesaid  shall  stand  absolutely  confirmed  against  the  person  so  served  ^  absolutely  con- 
Avith  a  copy  thereof  his  heirs  executors  and  administrators  and  all  1"  gco.  iv.  &  1  Wm. 
persons  claiming  or  to  claim  by  from  or  under  him  or  any  of  them  ^^J;^•^^'■^• 
by  virtue  of  any  act  done  or  to  be  done  subsequent  to  the  commence- 
ment of  such  suit. 

37.  Provided  always  that  if  any  person  so  served  with  a  copy  persons  petitioning  a 
of  such  decree  shall  within  six  months  after  such  service  or  if  any  ™'^'™""j^a^'tt"d  „iT. 
person  not  being  so  served  shall  Avithin  seven  years  next  after  the  ing  security  for  costs 
making  such  decree  appear  in  court  and  petition  to  be  heard  with  "f,j '{{l^''  causcToTe 
resj)ect  to  the  matter  of  such  decree  and  shall  pay  doAvn  or  give  heard  ng.iin. 
security  for  payment  of  such  costs  as  the  coiu-t  shall  think  reasonable  jy'^c"^3G'^^7^"'' 
in  that  behalf  the  person  so  petitioning  or  his  representatives  or  any  2  Pring  1662. 
person  claiming  under  him  by  virtue  of  any  act  done  before  the 
commencement  of  the  suit  may  be  admitted  to  answer  the  bill  exhibited 

and 
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31  VicTOBi^  No.  18.  and  issue  maybe  joined  and  witnesses  on  both  sides  examined  and 

sucli  other  proeeedings  decree  and  execution  may  be  had  thereon  as 

there  might  have  been  in  case  the  same  j)arty  had  originally  appeared 

and  the  proceedings  had  then  been  newly  begun  or  as  if  no  former 

decree  or  proceedings  had  been  in  the  same  cause. 

Persons  not  appear-  38.  Provided  always  that  if  any  person  against  whom  such 

ing  withm  scven^      dccrec  shall  1)6  made  his  heirs  executors  or  administrators  shall  not 

Buch  peiitimi"to  bo  within  seven  years  next  after  the  making  of  such  decree  appear  and 

absolutely  bairecL      petition  to  havB  the  causc  reheard  and  pay  down  or  give  security  for 

IV.  c.  36  s.  8.  payment  of  such  costs  as  the  court  shall  think  reasonable  in  that 

2Pringi662.  behalf  such  decree  made  as  aforesaid  shall  stand  absolutely  confirmed 

against  the  person  against  whom  such  decree  shall  be  made  his  heirs 

executors  and  administrators  and  against  all  persons  claiming  or  to 

claim  by  from  or  under  him  or  any  of  them  by  virtue  of  any  act  done 

or  to  be  done  subsequent  to  the  commencement  of  such  suit  and  afc 

the  end  of  such  seven  years  it  shall  and  may  be  lawful  for  the  court 

to  make  such  further  order  as  shall  be  just  and  reasonable  according 

to  the  circvunstances  of  the  case. 

Not  to  affect  persons  39.  Provided  always   that   this  Act  shall  not   extend   or  be 

beyond  the  seas  un-  construcd  to  extcud  to  Warrant  or  make  2?ood  any  proceeding  against 

less  m  certain  cases.  ,  iji  i  •j_     i      -n  j.      l_^  x-pi- 

11  Geo.  IV.  &  iwm.  any  person  beyond  the  seas  unless  it  shall  appear  to  the  satistaction 
2  p  ■'  ^1662'  ^^  ^^^  coiu't  by  affidavit  or  affidavits  before  the  making  of  such  decree 

"^'"^       '  that  such  person  had  been  in  Queensland  or  its  dependencies  within  two 

years  next  before  the  subpoena  in  such  silit  issued  against  such  person. 
As  to  courts  having  a  40.  Provided  also  that  the  provisions  hereinbefore  contained 

limited  junsdiction.    ^i^^n  j^q^  extcud  or  bc  coustrucd  to  extend  to  warrant  or  make  good 

11  Geo.  IV.  &  1  Wm.  .  .  i.      i?  -j.      t  '      • 

IV.  0  3G.  s.  10.     any  proceeding  against  any  person  m  any  court  oi  equity  having  a 

2Pringi662.  limited  jurisdiction  unless  it  shall  appear  to  the  satisfaction  of  such 

court  by  affidavit  before  the  making  of  such  decree  that  such  person 

had  resided  within  the  jurisdiction  of  such  court  within  one  year  next 

before  the  process  in  such  suit  issued  against  such  person. 

Such  bui  shall  bo  41.  Whcu   and   as   soon  as   any  such   order   shall  have  been 

read  m  evidence  as    pi-Qnouiiced  bv  auv  such   coiu't  of  cquitv  for  taking  such  bill  pro 

an  answer  admitting    1  J         ,   J  '-■       '\  ,^        '^     e  j_    ^ 

the  facts.  coi/jesso  such  bill  lu  cquity  or  an  examined  coj)y  thereof  so  taken  pro 

Wi^7v  ^c  36 \.  14.  (^onfesso  shall  be  taken   and  read  in  any  court  of  law  or  equity  as 
2  Pring  1663.  evidcncc  of  the  facts  and  matters  and  tluugs  therem  contained  in  the 

same  manner  as  if  such  facts  matters  and  things  had  been  admitted  to 
be  true  by  the  answer  of  the  defendant  put  in  to  such  bill  and  such 
bill  so  taken  pro  confesso  shall  l)e  received  and  taken  in  evidence  of 
such  and  the  same  facts  and  on  Ijehalf  of  such  and  so  many  persons  as 
the  answer  of  the  defendant  to  the  said  bill  could  and  might  have  been 
read  and  received  in  evidence  of  in  case  such  answer  had  been  put  in 
by  the  defendant  thereto  and  had  admitted  the  same  facts  matters  and 
cii'cumstances  as  in  such  bill  stated  and  set  forth  and  in  like  manner 
every  other  bill  of  discovery  taken  pro  confesso  under  any  of  the 
jn'ovisions  of  this  Act  shall  or  may  be  taken  and  read  as  evidence  of  the 
facts  and  matters  and  things  therein  contained  to  the  extent  aforesaid. 

Issue. 
Issue  may  bo  joined  4,2,  In  suits  in  thc  Said  court  commenced  by  bill  where  notice 

17  Vic.  No^  7  8. '24!  of  motion  for  a  decree  or  decretal  order  shall  not  have  been  given  or 
?/j'1?  \-^^'  00     leaving  been  given  where  a  decree  or  decretal  order  shall  not  have 

15  &  10  V  ic.  c.  86  '-'  '--'  , 

e.  26.  been 
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been  made  thereon  issue  shall  be  joined  by  filing  a  replication  in  the  sivictoble  no.is. 
form  or  to  the  eifcct  of  the  replication  now  in  use  in  the  said  court  — 

and  where  a  defendant  shall  not  have  been  required  to  answer  and 
shall  not  have  answered  the  pltiiutifT's  bill  he  shall  be  considered  to 
have  traversed  the  case  made  by  the  bill. 

Mode  and  Time  of   Takhuj  Evidence. 

43.  When  any  suit  commenced  by  bill  shall  be  at  issue  the  Piaintiir  wiiero  suits 
plaintilf  shall  within  such  time  thereai'tcr  as  shall  be  prescribed  in  H''. '''"?'' '''"V?*^ 
that  behalf  by  any  general  order  of  the  Supreme  Court  give  notice  to  da'nt"ondduco 
the  defendant  that  he  desires  that  the  evidence  to  be  adduced  in  the  "(,!']^".[°  °"^^  ""^  ^^ 
cause  shall  be  taken  upon  affidavit  and  if  the  plaintilf  shall  desire  the  i7Vic.  No.  7  s.  2G. 
evidence  to  be  adduced  upon  affidavit  and  the  defendant  or  some  or  ^5^'^'"!  yjj,"'' 
one  of  the  defendants  if  more  than  one  shall  not  within  such  time  ass.29. 
shall  be  prescribed  in  that  I)chalf  by  any  general  order  of  the  Supreme 
Court  give  notice  to  the  plaintiff  or  bis  solicitor  that  he  or  they  desire 
the  evidence  to  be  oral  the  plaintiff  and  defendants  respectively  shall 
be  at  liberty  to  verify  their  respective  cases  by  affidavit. 

M<.  Notwithstanding  that  the  general  evidence  in  any  suit  may  Amdavits  as  to  parti. 
have  been  taken  orally  affidavits  by  particular  witnesses  or  affidavits  ^e'f''.J'"''''  '^'^'  '""^ 
as  to  particular  facts  or  circumstances  may  by  consent  or  by  leave  of  17  vie.  x...  7  s.  27. 
the  court  obtained  upon  notice  be  used  on  the  hearing  of  any  cause  f  J'^™]q  y- "*■    gg 
and  such  consent  with  the  approbation  of  the  court  may  be  given  bys.  so. 
or  on  the  part  of  married  women  or  infants  or  other  jjcrsons  under 
disability. 

15.  The  evidence  on  both  sides  in  any  suit  Avhether   taken  Evidence  ou  both 
orally  or  upon  affidavit  shall  be  closed  within  such  time  or  times  after ',"',";„ *,°,,,]'°;''°*'^ 
issue  joined  as  now  is  or  hereafter  shall  in  that  behalf  be  prescribed  scHbcd  hy  general 
by  any  general  order  of  the   Supreme  Court  but  Avith  power  to  tlie°7''y'jc  -^^  7  s  28. 
court  to  enlarge  the  same  as  it  may  seem  fit  and  after  the  time  fixed ^Pring  1713. 
for  closing  the  evidence  no  further   evidence   whether  oral   or   by  g^gg  ^^  ^'^  '''  ^^ 
affidavit   shall   be    receivable   without    special   leave  of    the    court 
Provided  always  that  any  Avitness  who  has  made  an  affidavit  filed  by  witnesses  by  atiida- 
any  party  to  a  cause  shall  be  subject  to  oral  cross-examination  witliin  e^sg!"^^„^f„  'i*  n°'^ 
such  time  after  the  time  fixed  for  closing  the  evidence  as   shall  be 
prescribed  in  that  behalf  l)y  any  order  of  the   Su])reme  Court  by  or 
before  the  master  in  equity  in  the  same  manner  as  if  the  evidence 
given  by  him  in  his  affidavit  had  been  given  by  \\\\\\  orally  before  the 
said  master  and  after  such  cross-examination  may  be  re-examined 
orally  by  or  on  the  part  of  the  party  by  whom  such  affidavit  was  filed 
and  such  Avitness  shall  l)e  bound  to  attend  before  such  master  to  be  so 
cross-examined  and  re-examined  upon  receiving  due  and  proper  notice 
and  payment  of  his  reasonable  expenses  in  like  manner  as  if  he  had 
been  duly  served   with  a  writ  of  stdipceiia  ad  teslijicanditm  before  such 
master    and   the   expenses    attending   such    cross-examination    and 
re-examination   shall   be  paid   by   the   parties   respectively   in    like 
manner  as  if  the  witness  so  to  be  cross-examined  were  the  witness  of 
the  party  cross-examining  and  shall  be  deemed  costs  in  the  cause  of 
such  parties  respectively  unless  the  court  shall  otherwise  direct. 

46.  Ui)on  the  hearing  of  anv  cause  commenced  by  bill  the  Comt  may  require 
court  if  it  shall  see  fit  so  to  ^lo  may  require  the  production  and  oral  f;^^;';X>S\^.,|;'^fj^ 
examination  before  itself  of  any  witness  or  party  in  the  cause  and  n  v.c.  x"o.  7  s.  29. 

w  may  ^Pringnis. 
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31  A'icToi!i.E  No.  18.  may  direct  the  costs  of  and  attending  the  production  and  examiuatiou 
15  &  16  vi7  c  80  '^^  such  Ayitiicss  or  party  to  be  jiaid  by  such  of  the  parties  to  the  suit 
e.39.  or  in  such  manner  as  it  may  think  fit. 

Evidence  subsequent  47-  In  cases  Avhcrc  it  shall  be  necessary  for  any  party  to  any 

tohcaiinj;.  causc  depending  in  the  said  court  to  go  into  evidence  subsequently  to 

2  Pring  ITU.  '     "  the  liearing  of  such  cause  or  on  any  reference  to  the  master  such 
15  &  16  Tic.  c.  86     evidence  shall  be  taken  as  nearly  as  may  be  in  the  same  manner  as 
evidence  with  a  "view  to  such  hearing. 

Examination  of  Defendants. 

In  the  court  of  equity  .  ^8.  lu  the  coui't  of  cquity  any  defendant  to  any  cause  pending 

defendant  may  be  ill  sucli  coiu't  may  be  exauiiiied  as  a  witness  on  the  behalf  of  the 
ofThl%7Lntiiror''anT  phiintiff  or  of  auy  co-defendant  in  any  such  cause  saving  just  exceptions 
co-defendant.  aud    auy    iiitcrest   which    such   defendant   so   to  be   exammed  may 

1  Pring' 507.^'  ^       have  in  the  matters  or  any  of  the  matters  in  question  in  the  cause 

shall  not  be  deemed  a  just  exception  to  the  testimony  of  such  defendant 
but  shall  only  be  considered  as  affecting  or  tending  to  affect  the  credit 
of  such  defendant  as  a  witness. 

Affidavits  on  Heaving  and  Fttrther  Directions. 

Power  for  court  not-  '^^^  Notwithstanding  any  rule  or  practice  of  the  said  court  to 

withstanding  any  tliB  Contrary  it  shall  be  lawful  for  the  said  court  at  the  hearing  of  any 
traiT'^o  receive'' proof  ^^^^^®  ^'^  of  auy  further  direction  therein  to  receive  proof  by  affidavit 
by  afEdavit.  of  all  pi'oiiBr  parties  being  before  the  court  and  of  all  such  matters  as 

2Piingi693  '  '  ^'■'^  necessary  to  be  proved  for  enabling  the  said  court  to  order 
13  &  14  Vic.  c.  35  payment  of  any  moneys  belonging  to  any  married  woman  and  of  all 
^'^^'  such  other  matters  not  directly  in  issue  in  the  causc  as  in  the  opinion 

of  the  said  court  may  safely  and  properly  be  so  proved. 

50.  In  order  to  relieve  persons  in  prison  from  the  expense  of  a 

Lunited comnusBions.  j.      )        j.j.        i  i      j.    n  jx-  ^       -x  xi        ^\^  •    n  -r      j- 

11  Geo.  IV.  &  1  master  s  attendance  to  talie  atudavits  or  answers  the  Uhiei  Justice  may 
Wm.  ij.  c.  36  s.  15  j]^  iiig  discretion  by  one  or  more  commission  or  commissions  under  the 

2  Priiig  1669.  seal  of  the  court  upon  or  in  respect  of  which  no  fee  shall  be  payable 

nominate  and  appoint  the  \Aardcn  keeper  or  other  chief  officer  of  any 
prison  within  the  colony  and  their  deputies  to  be  commissioners  of  the 
Supreme  Court  in  equity  for  the  purpose  of  taking  and  receiving  such 
affidavits  and  answers  as  any  person  or  iiersons  within  any  such  jirison 
shall  be  willing  or  desu-ous  to  make  and  for  no  other  purpose  and  the 
person  so  taking  such  affidavit  or  answer  shall  in  respect  thereof  be 
entitled  to  receive  a  fee  of  one  shiUiuo-  and  no  more. 

Ecidence  on  31otions  Petitions.  §'c. 
Any  party  in  a  cause  ^1'  Ally  party  iu  ally  causc  or  matter  depending  in  the  said 

may  by  subpoena  re- court  may  by  a  wi'it  oisubpoona  ad  testifieauduni  or  duces  tecum 
any  witn'es"' ''"'"'  °  I'cquire  thc  attendance  of  any  Avitness  before  the  master  in  equity  or 
17  Vic.  No.  7  s.  30.  before  a  commis.sioner  specially  appointed  for  the  purpose  and 
i5&"i6Vic.  c.  86  examine  such  Avitness  orally  for  the  purpose  of  using  his  evidence 
»•  40.  upon  any  motion  petition  or  other  proceeding  before  the  court  in  like 

Parties  wiio  have  de-  Planner  as  sucli  witiicss  Avould  be  bound  to  attend  and  be  examined 
posed  by  aiiidavit  v{\{\\  a  vicw  to  the  hearing  of  a  cause  and  any  party  having  made  an 
cro'ss-cxaminaUon  if"^  affidavit  to  be  uscd  Or  Avhich  shall  be  used  on  any  motion  petition  or 
required.  otlicr  proceeding  before  the  court  shall  be  bound  on  being  served  Avith 

such  AA'rit  to  attend  before  the  court  master  in  equity  or  a  com- 
missioner for  the  purpose  of  being  cross-examined     Provided  ahvavs 

that 
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that  the  court  shall  always  have  a  discretionary  power  of  acting  upon  si  viciobif.  No.  is. 
such  evidence  as  may  l)c  before  it  at  the  time  and  of  making  such  — 

interim  orders  or  otherwise  as  may  appear  necessary  to  meet   the 
justice  of  the  case. 

52.  Upon  application  by  motion  or  petition  to  the  court  in  Answer  of  defendant 
any  suit  depending  therein  for  an  injunction  or    a   receiver    or    to  °." """''''" '"'^■" '"j"'"<=: 
dissolve  an  injunction  or  dischai'ge  an  order  appointing  a  receiver  the  nrni/affidarit ^"  "^ 
answer  of  the  defendant   shall  for  the  inirnose  of  evidence  on  such  i'„Y"=- ,^'?i  '  »■ '*'^- 

•  2  1  nil'*  17 18 

motion  or  petition  be  regarded  merely  as  an  affidavit  of  the  defendant  is  &  i6  Vice.  86 
and  affidavits  may  be  received  and  read  in  opposition  thereto.  ^■^^^ 

Evidence  faken  out  of  (he  Jiin'sdiclioii. 

53.  All  pleas  answers  disclaimers  examinations  affidavits  decla-  rieas  declarations 
rations  affirmations  and   attestations  of  honor  in  causes  or  matters  *''-,''°T'''  l^o '"■<'>■" 

1  T  •      i.1        CI  /-I  i.     •  -^  1  1  i    1  ""<!   *''''™   '"   places 

ciepondiug  in  the  Supreme  Court  m  equity  may  be  sworn  and  taken  out  of  thu  colony. 

in  any  place  out  of  this  colony  under  the  dominion  of  Uer  Majesty '''pJ^J'^j^j''^' '•  ^^" 

before  any  judge  court  notary  public  or  person  lawfully  authorised  to  is  &  i6  vie."  c.  se 

administer  oaths  at  such  place  or  before  any  of  Iler  Majesty's  consuls  °'  "'■ 

or  vice-consuls  in  any  place  out  of  ller  Majesty's  dominions  and  the 

judges  and  other  officers  of  the  said  Supreme  Court  shall  take  judicial 

notice  of  the  seal  or  signature  as  the  case  mav  be  and  authoritv  of 

any  such  court  judge    notary  public  person  consul  or   vice-consul 

attached  appended  or  subscribed  to  any  such  plea  answer  disclaimer 

examination  affidavit  affirmation  attestation  of  honor  declaration  or 

other  document  to  be  used  in  the  said  court. 

Scientific  Assistance. 

54.  It  shall  be  lawful  for  the  Supreme  Court  or  any  judge  Conrt  iu  equity  may 
thereof  in  such  Avav  as  thev  mav  tliink  fit  to  obtain  the  assistance  of "';''''"  "f'*"'"^"  °[ 

*'  *  «  ,  .  scientmc  persons  and 

conveyancing  counsel  accountants  merchants  engineers  actuaries  or  others. 

other  scientilic  persons  the  better  to  enable  such  court  or  judge  to  "pV^' ^j"^' ^' '^" 

determine  any  matter  at  issue  in  any  cause  or  proceeding  depending  i5&  ic  vice,  so 

in  the  equity  jurisdiction  of  the  court  and  to  act  upon  the  certificate  *  *'' 

of  such  persons. 

55.  The  allowances  in  respect  of  fees  to  such  couA'cyancing  Foes  to  such  persons, 
counsel  accountants  merchants  engineers  actuaries  and  other  scientific  g'pV'^^J^j  ^*  '•  "" 
persons  shall  be   regulated  by  the  taxing  officer  of  the  said  court  is  &  i6  vic.  c.  so 
subject  to  an  appeal  to  any  judge  whose  decision  shall  be  final.  '■'^' 

Jim/. 

56.  It  shall  be  laAvful  for  the  Supreme  Court  in  equity  if  it  Damages    may    bo 
shall     think     fit     to     cause     the     amount     of    such    damages    as  "f "'"''  .°r  1^"^''°° 

,  ,  ^        .         ot  lact  arising  in  any 

hereinafter  mentioned  in  any  case   to  be   assessed  or  any  questioiisuitmay  be  tried  by 
of    fact    arising-    in     any     suit    or  proceeding  to  be    tried    by    a  eourt'iLir''^'^^"'  *^° 
special     or     common     jury    before      the      court      itself    and      the  27  vic.  No.  ii  s.  u. 
court  may  make  all  such  rules  and  orders  upon  the  sheritt'  or  ivny  2i^,J!'22  vlc^e.  27 
other  person  for  procuring  the  attendance  of  a  special  or  common  9.  3. 
jury  for  such  as.sessment  of  damages  or  the  trial  of  sucli  question  of 
fact  as  may  be  made  by  the  said  court  in  its  common  law  jurisdiction 
and  may  also  make  any  other  orders  which  to  the  said  court  in  equity 
may  seem  requisite  and  every  such   jury  shall  consist  of  persons 
possessing  the  qualifications  and  shall  be  struck  summoned  balloted 
for  and  called  in  like  manner  as  if  such  jury  were  a  jury  for  the  trial 

of 
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31  VicTOBia;  No.  18.  of  any  cause  in  tlie  said  court  in  its  common  law  jurisdiction  and 

—  every  juryman  so  summoned  shall  be  entitled  to  the  same  rights  and 

subject  to  the  same  du.ties  and  liabilities  as  if  he  had  been  duly 

summoned  for  the  trial  of  any  such  cause  in  the  said  Supreme  Court 

in  its  common  law  jurisdiction  and  every  party  to  any  such  proceeding 

shall  be  entitled  to  the  same  rights  as  to  challenge  and  otherwise  as  if 

he  were  a  party  to  any  such  cause  and  generally  for  all  purposes  of  or 

auxiliary  to  the  assessment  of  damages  or  the  trial  of  questions  of 

fact  by  a  jury  before  the  court  itself  and  in  respect  of  new  trials  the 

said  court  in  equity   shall  have  the  same  jurisdiction  powers  and 

authority  in  all  respects  as  belong  to  the  said  court  in  its  common 

law  jurisdiction  or  to  any  judge  thereof  for  the  like  purposes  Provided 

that  from  any  order  made  by  the  court  on  an  application  made  for  a 

new  trial  there  shall  be  the  same  right  of  appeal  as  from  any  other 

order  of  the  court. 

Questions  ordered  to  57.  Ally  questiou  of  fact  and  any  question  as  to  the  amount  of 

be  tried  by  jury  to  be  damages  whicli  shall  bc  so  ordered  to  be  tried  by  a  jury  before  the  court 

27  Vic.  nJ).°i4^s.']I.  itself  shall  be  reduced  into  writing  in  such  form  as  the  court  shall 

3  Pfing  314.  direct  and  at  the  trial  the  jury  shall  be  sworn  to  try  the  said  question 

8. 4.    "   "^  "  "       and  a  true  verdict  to  give  thereon  according  to  the  evidence  and 

upon  every  such  trial  the  said  court  in  equity  shall  have  the  same 

powers  jurisdiction  and  authority  as  belong  to  any  judge  of  the  said 

Supreme  Court  sitting  at  nisi  pvius. 

Damages    may    be  ^8.  It  shall  also  be  lawful  for  the  said  court  in  equity  if  it 

assessed  or  questions  shall  thiulv  fit  to  causB  the  aiiiount  of  such  dainae'cs  in  any  case  to  be 

thecourtitseUwitiiout  assessed  or  any  question  of  fact  arising  in  any  suit  or  proceeding  to 

ajury.  be  tried  before   the  court  itseK  without  a  jury  and  to  cause  the 

Tvrll'a  3°4.^^ '    ^  evidence    on  the    trial  of   that  question    to  be  taken  by    the  oral 

21  &  22  Vic.  c.  27     examination  of  witnesses  and  other  proofs  in  open  coui't  and  any 

"'  '  question  of  fact  and  any  question  as  to  the  amount  of  damages  which 

shall  be  so  ordered  to  be  tried  before  the  court  itself  shall  be  reduced 

into  writing  in  such  form  as  the  court  shall  direct  and  the  verdict 

of  the  judge  shall  be  of  the  same  effect  as  the  verdict  of  a  jury  under 

this  Act  and  the  proceedings  upon  and  after  such  trial  as  to  the 

power  of  the  court  the  evidence  and  otherwise  shall  be  the  same  as 

in  the  case  of  trial  by  jury  under  this  Act     Provided  that  in  the  case 

of  a  trial  under  this  or  the  section  last  but  one  preceding  any  person 

may  apply  for  a  new  trial  either  to  the  judge  before  whom  the  trial 

was  had  or  to  the  said  court  sitting  in  banco. 

Damages    may    be  ^^-  ^^  sliall  also  be  lawful  for  the  Said  court  in  equity  in  any 

assessed     by    jury  casc  in  whicli  it  shall  tliiuk  fit  so  to  do  to  cause  the  amount  of  such 

prime  Court  at  ^ni'si d^i^ifigps  to  be  assBssed  or  ally  such  question  of  fact  to  be  tried  by  a 

^iu$  or  before    ajuiy  before  any  judge  of  the  Sujireme  Court  at  nisi prius  or  at  the 

l^^vic.  No.  14  8. 14.  assizes  or  a  district  court  judge  or  before  the  sheriff  or  any  deputy 

3  Pring  315.  slicriff  and  for  tliat  purpose  to  issue  a  precept  to  the  district  court  iudge 

8  6."     '  '  "      or  to  the  sherifTor  such  deputy  sheriff  as  the  said  court  in  equity  shall 

think  fit  or  where  the  sheriff  or  deputy  sheriff  is  interested  then  to  an 

elisor  or  commissioner  of  the  said  court  requiring  him  to  return  summon 

and  imjiannel  a  common  or  special  jury  for  the  purpose  aforesaid  in  like 

manner  as  is  done  in  cases  of  writs  of  inquiry  at  common  law  which 

are  to  be  executed  before  a  judge  or  before  the  sheriff  and  the  said 

coui't 
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court  in  equity  shall  have  power  to  set  aside  the  verdict  or  inquisition  sivictobu.  No.i8. 
on  such  inquiry  and  to  direct  a  new  inquiry  in  such  manner  and  on 
such  terms  as  the  court  shall  think  tit. 

Injunction. 

GO.  The    practice   of    the   Supi-eme    Court   with    respect    to  Practice  as  to  injunc- 
injunctions  for  the  stay  of  proceedings  at  law  shall  so  tar  as  the  |;°^;Vuaw^ ''"'""'■ 
nature  of  the  case  will  admit  he  assimilated  to  the  practice  of  such  i7  vic.  Xo.  7  b.  46. 
court  with  resjiect  to  special  injunctions  generally  and  such  injunctions  isi'le  viJ-^c.  86 
may  he  granted  upon  interlocutory  applications  supported  l)y  allidavit  9.68. 
in  like  manner  as  other  special  injunctions  are  granted  hy  the  said 
court. 

Gl.  "Where  any  party  ohstinately  retains  jiossession  of  lands  or  Wnt  of  possession, 
other  real  property  after  a  writ  of  execution  of  a  decree  or  an  order  for  wm.'^rv^I'aes.  is 
deliveiy  of  possession  has  been  duly  served  and  demand  of  possession  clause  19. 
made  and  upon  an  affidavit  of  such  service  of  the  writ  of  execution  and  ^  ^""^  ^^^^' 
of  such  demand  made  thereimder  and  a  refusal  to  comply  therewith  on 
the  part  of  the  person  against  whom  the  -m^-it  issued  the  jiarty  issuing 
it  shall  be  at  liberty  upon  an  affidavit  of  service  of  the  writ  of  execution 
and  demand  of  possession  and  refusal  to  obtain  the  usual  order  of  course 
for  the  writ  of  assistance  to  issue  and  that  the  intermediate  writs  of 
attachment  and  injunction  liu-ther  commanding  the  party  to  deliver 
possession  or  any  other  wi'it  shall  be  imnecessary. 

Damages. 
G2.  In  all  cases  in  which  the  Supreme  Court  in  equity  has  Power  to  co>irt  in 
jurisdiction  to  entertain  an  application  for  an  injunction  against  a  ^^u%e'3°in"ecrtain 
breach   of  any    covenant    contract    or    agreement    or    against    the  cases. 
commission  or  continuance  of  any  Avrongful  act  or  for  the  specific 3 i.^i^g ^°i      ^'    ' 
performance  of  any  covenant  contract  or  agreement  it  shall  be  lawful  21  &  22  vic.  c.  27 
for  the  same  court  if  it  shall  think  lit  to  award  damages  to  the  party 
injured  either  in  addition  to  or  in  substitution  for  such  injunction 
or  specific  performance  and  such  damages  may  be  assessed  in  such 
manner  as  the  court  shall  direct. 

Covenant  to  Insure. 

G3.  A  court  of  equity  shall  have  power  to  relieve  against  a  Relief  against  for- 
forfciture  for  breach  of  a  covenant  or  condition  to  insure  against  loss  eove^nt  to'inturo  °1 
or  damage  by  fire  where  no  loss  or  damage  by  fire  has  happened  and  certain  rases, 
the  breach  has  in  the  opinion  of  the  court  been  committed  through  "'''^^^"^•'^•^^'•'*' 
accident  or  mistake  or  otherwise  Avithout  fraud  or  gross  negligence 
and  there  is  an  insurance  on  foot  at  tlio  time  of  the  application  to  the 
coui't  in  conformity  mth  the  covenant  to  insure  upon  such  terms  as  to 
the  court  may  seem  fit. 

Gi.  The  court  Avhere  relief  shall  be  granted  shall  direct  a  record  Record  of  reUcf 
of  siach  relief  having  been  granted  to  be  made  by  indorsement  on  the  22'i' 23 Vice. 35 3. 5. 
lease  or  otherwise. 

Go.  The  court  shall  not  have  power  imder  this  Act  to  relieve  Court  not  to  rciicTa 
the  .same  person  more  than  once  in  respect  of  the  same  covenant  or  ^.°™^j"'^"^"j°^''°^^^ 
condition  nor  shall  it  have  power  to  grant  any  relief  under  this  Act  covenant, 
where  a  forfeiture  under  the  covenant  in  respect  of  which  relief  is22i23Vic.c.33s.6. 
sought  shall  have  been  already  waived  out  of  court  in  favor  of  the 
person  seeking  the  relief. 

66.  The 
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31  TicTOBiJ!  No.  18.  G6.  The  person  entitled  to  the  benefit  of  a  covenant  on  the 

T       ,~Tr    ,       part  of  a  lessee  or  morto'a^or  to  insure  a2:ainst  loss  or  damage  by  fire 

Lessor  to  have  bene- 1       ,,  ,  j  i        jj         i  •  i  ±1  ^      "  j 

at  of  an  informal  in-  shall  on  loss  or  damage   by  tire  happening  have  the  same  advantage 

2"T23 Vic  c  35  s  7  fro^i'^    ^^7    then    subsisting    insurance     relating    to    the    Iniilding 

covenanted  to   be  insiu'ed   effected  by  the   lessee   or  mortgagor   in 

respect  of  his  interest  under  the  lease  or  in  the  property  or  by  any 

person  claiming  under  him  but  not  effected  in  conformity  with  the 

covenant  as  he  would  have  from  an  insurance  effected  in  conformity 

with  the  covenant. 

diaser*a°ainLTr-  ^^-  ^^^^rc  ou  thc  boiui  fulc  purchase  after  the  coming  into 

feiture  under  cove-  Operation  of  tliis  Act  of  a  leasehold  interest  under  a  lease  containing  a 

nant  for  insurance     coveuaut  Oil  the  part  of  the  IcsscB  to  iusurc  araiust  loss  or  damage  by 

against  fire  m  certaui  1.  •ii.,i,i  ■,  r  •     ,       n  ,a 

cases.  tire  the  purchaser  is  lurnished  ^vlth  the  written  receipt  oi  the  person 

22&23V1C.  c.  35  s.  8.  entitled  to  receive  the  rent  or  his  agent  for  the  last  payment  of  rent 

accrued   due   before  the   completion  of  the  purchase   and   there   is 

subsisting  at  the  time  of  the  comjjletion  of  the  purchase  an  insurance 

in  conformity  with  the  covenant  the  purchaser  or  any  person  claiming 

under  him  shall  not  be  subject  to  any  liability  by  way  of  forfeiture  or 

damages   or  otherwise   in   respect   of  any   breach   of  the   covenant 

committed  at  any  time  before  the  completion  of  the  purchase  but  this 

provision  is  not  to  take  away  any  remedy  which  the  lessor  or  his  legal 

representatives  may  have  against  the  lessee  or  his  legal  rej)resentatives 

for  breach  of  covenant. 

Preceding  provisions  G8.  The  prcccdiug  provisioiis  shall  be  applicable  to  leases  for  a 

to  apply  to  leases  for  term  of  ycars  absolute  or  determinable  on  a  life  or  lives  or  otherwise 

futeTc."  ^^"^ "  *°  and  also  to  a  lease  for  the  life  of  a  lessee  or  the  life  or  lives  of  any 

22  &  23  Vic.  c.  35  s.  9.  other  pcrsou  or  persons. 

Legal  Titles. 
Court  may  determine  69,  In  casBS  whcro  accordiug  to  the  previous  practice  of  the 

icg^tities.  court  in  its  equity  jurisdiction  such  court  declined  to  grant  equitable 

2  Pri'ng  1718.  relief  until  the  legal  title  or  right  of  the  party  or  parties  seeking  such 

15  &  16  Tic.  c.  86  relief  shall  have  been  established  in  a  proceeding  at  law  the  said  com't 
may  itself  determine  such  title  or  right  without  requiring  the  j)arties 
to  jDi'oceed  at  law  to  establish  the  same. 

Illiisori/  Appointments. 

niusory  appoint-  70.    No    appointuicut    made    or    which    shall    be    made    in 

St^weut^iTt  exercise    of    any    power    or    authority    to    appoint    any    property 

law.  real    or    personal    amongst    several     obiects    shall    be    invalid    or 

IV.  c  46  s  1  '  i^pe^^^i^^'i  i^  equity  on  the  ground  that  an    unsubstantial  illusory 

2  Pring  1671.  or  uomiual  share  only  shall  be  thereby  appointed  to  or  left  unajipointed 

to  devolve  upon  any  one  or  more  of  the  objects  of  such  power  but 

every  such  appointment  shall  be  valid  and  effectual  in  equity  as  well 

as  at  law  notwithstanding  that  any  one  or  more  of  the  objects  shall 

not  thereunder  or  in  default  of  such  apj/ointment  take  more  than  an 

unsubstantial  illusory  or  nominal  share  of  the  property  subjected  to 

such  j50A\er. 

Not  to  affect  any  deed  71.  Pi'ovidcd  always  that  nothing  ill  this  Act  contained  shall 

rmot'ntonife' share.  Prejudice  or  affect  any  provision  in  any  deed  will  or  other  instrument 

11  Geo.  iv.&i  wm.  Creating  any  such  power  as  aforesaid  which  shall  declare  the  amount 

2  p'r^g  1671.  °f  ^^e  share  or  shares  from  which  no  object  of  the  power  shall  be 

excluded. 

72.  Provided 


s.  37. 
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72.  Provided  also  that  nothing  in  this  Act  contained  shall  be  3i  Tictobi*  Xo.  is, 
construed  deemed  or  taken  at  law  or  in  equity  to  give  any  other  jf^^,^g~;„y^„,^^ 
validity  force  or  effect  to  any  appointment  than  such  appointment  force  to  any  appoint- 
wonld  have  had  if  a  substantial  share  of  the  property  affected  by  the  ^Vh";;  "^a."""" 
power  had  l)ccn  thercb}^  appointed  to  or  left  unappointed  to  devolve  n  Geo.  iv.  &  i  Wm. 
upon  any  object  of  such  power.  Spring  iwi.' 

Declarations. 

73.  No  suit  shall  be  open  to  objection  on  the  ground  that  a  ^"''•"''y^f'^'"'''^*^'''' 
merely  declaratory  decree  or  order  is  sought  thereby  and  it  shall  be  n  vL'^xrri.'sg. 
la\\  ful  for  the  court  to  make  binding  declarations  of  right  without  ?/!"''J?  Xi^^'    oo 

, .  J  •    1        T    r>  15  &  16  \  ic.  c.  86 

granting  consequential  reliei.  s.  50. 

Directions. 

74.  It  shall  be  lawful  for  the  court  in  any  suit  for  the  Couvt  may  direct  eaio 
foreclosure  of  the  equity  of  redemption  in  any  mortgaged  property  "nsTad^f^forcckisu^? 
upon  the  request  of  the  mortgagee  or  of  anv  subsequent  encumbrancer  i7  vio.  No.  7  1 
or  of  the  mortgagor  or  any  person  claiming  under  them  resjiectively  ^5  ^fo  vice, 
to  direct  a  sale  of  such  property  instead  of  a  foreclosure  of  such  equity  s-  48. 
of  redemption  on  such  terms  as  the  court  may  think  tit  to  direct  and 

if  the  court  shall  so  think  tit  without  previously  determining  the 
priorities  of  encumbrances  or  giving  the  usual  or  any  time  to  redeem 
provided  that  if  such  request  shall  be  made  by  any  such  subsequent 
encumbrancer  or  by  the  mortgagor  or  by  any  person  claiming  under 
them  respectively  the  court  shall  not  direct  any  such  sale  without  the 
consent  of  the  mortgagee  or  the  persons  claiming  under  him  unless 
the  party  making  such  request  shall  deposit  in  court  a  reasonable  sum 
of  money  to  be  fixed  by  the  court  for  the  purpose  of  securing  the 
performance  of  such  terms  as  the  court  may  think  fit  to  impose  on  the 
party  making  such  request. 

75.  It  shall  be  lawful  for  the  court  in  any  case  where  any  whcro  account  re- 
account  is  required  to  be  taken  to  give  such  special  directions  if  anv  i"''^''  '"  ^^  '"''PI 

,,   .  ^,     ,,  .        .    ,  i    J        ii  1        •  1   •    1         1  '    court  may  give  special 

as  it  may  tliiiik  lit  With  respect  to  the  mode  in  which  tlie  account  directions  as  to  the 

should  be  taken  or  vouched  and  such  special  directions  may  be  given 'j'^°'^.°'^*^.^'"|  ^°"^- 

either   by   the   decree   or   order   directing   such  account  or.  by  any  2  Prins  1717. 

subsequent  order  or  orders  ujion  its  appearing  to  the  court  that  the  ^^'j '**  ^  "'• ''^  ^"^ 

circumstances  of  the  case  are  such  as  to  require  such  special  directions 

and  particularly  it  shall  be  lawful  for  the  court  in  cases  where  it  shall 

think  fit  so  to  do  to  direct  that  in  taking  the  account  the  books  of 

account  in  which  the  accomits  required  to  be  taken  have  been  kept  or 

any  of  them  shall  be  taken  as  prima  facie  evidence  of  the  truth  of  the 

matters  therein  contained  with  liberty  to  the  parties  interested  to  take 

such  objections  thereto  as  they  may  be  advised. 

70.  If  after  a  suit  shall  have  been  instituted  in  the  said  court  Court  may  onier 
in  its  equitable  jurisdiction  in  relation  to  any  real  estate  it  shall  l'^"j|,'^*J'^^; '° '^'' °^''^ 
appear  to  the  court  that  it  will  be  necessary  or  expedient  that  the  said  17  vic.  No.  7  s.  11. 
real  estate  or  any  part  thereof  should  be  sold  for  the  purposes  of  such  js^^'il  vic^c.  so 
suit  it  shall  be  huvful  for  the  said  court  to  direct  the  same  to  be  sold  b. 55. 
at  any  time  after  the  institution  thereof  and  such  sale  shall  be  as  valid 
to  all  intents  and  ])urposes  as  if  directed  to  be  made  by  a  decree  or 
decretal  order  on  tlic  hearing  of  such  cause  and  any  party  to  the  suit 
in  possession  of  such  estate  or  in  receipt  of  the  rents  and  profits  thereof 

Bhall 
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31  vicTORiaj  So.  18.  shall  bc  compelled  to  deliver  up  such  possession  or  receipt  to  the 

purchaser  or  such  other  person  as  the  court  shall  direct. 
"wiicie   property  is  77.  Where  txTij  real  or  personal  property  shall  form  the  subject 

the  subject  of  pro-  of  any  proceedings  in  the  Supreme  Court  in  equity  and  the  court  shall 
aiiow"°to  parties  "he  bc  Satisfied  that  the  same  -will  be  more  than  sufficient  to  answer  all 
annual  inrome.         fjjg  claims  thercou  whicli  ought  to  be  provided  for  in  such  suit  it  shall 

17    vie    Iso    7  s.  45.  ^  -^ 

2  Pring  1718.  bc  laAvful  for  the  said  court  at  any  time  after  tlie  commencement  of 

15  &  i(j  Vic.  c.  86    guch  proccediiigs  to  allow  to  the  parties  interested  therein  or  any  one 

or  more  of  them  the  whole  or  part  of  the  annual  income  of  such  real 

])roperty  or  a  part  of  such  personal  property  or  a  part  or  the  whole  of 

the  income  thereof  up  to  such  time  as  the  said  court  shall  direct  and 

for  that  purpose  to  make  such  orders  as  may  aj)pear  to  the  said  court 

necessary  or  expedient. 

Heir  or  devisee  of  real  78.  Wlicu  any  pcrsou  sliall  after  the  thirty-first  of  December  one 

^a^ment°o'f  mortia"e  thousaud  eight  hunclrcd  and  fifty-five  have  died  seized  of  or  entitled  to 

out  of  personal  assets,  any  cstatc  Or  interest  in  any  land  or  other  hereditaments  which  shall 

i^rin^o^  563*  ^         ^^  ^^^®  time  of  his  death  have  been  charged  with  the  payment  of  any  sum 

or  sums  of  money  by  way  of  mortgage  and  such  person  shall  not  by  his 

will  or  deed  or  other  document  have  signified   any  contrary  or  other 

intention  the  heir  or  devisee  to  whom  such  land  or  hereditaments 

shall  descend  or  be  devised  shall  not  be  entitled  to  have  the  mortgage 

debt  discharged  or  satisfied  out  of  the  personal  estate  or  any  other 

real  estate  of  such  person  but  the  land  or  hereditaments  so  charged 

shall  as  between  the  different  persons  claiming   through  or  under 

the  deceased  person  be  primarily  liable  to  tlie  payment  of  all  mortgage 

debts   with   which    the    same    shall   be  charged  every   part  thereof 

according  to  its  value  bearing  a  proportionate  jiart  of  the  mortgage 

debts  charged  on  the  ^^hole  thereof     Provided  always  that  nothing 

herein  contained  shall  affect  or  diminish  any  right   of  the  mortgagee 

on  such  lands  or  hereditaments  to  obtain  full  i^ayment  or  satisfaction 

of  his  mortgage  debt  either  out  of  the  personal  estate  of  the  person 

Not  to  nfleet  rights  SO    dying   as    afoi'esaid    or   otherwise      Provided   also    that   nothing 

Aarfl^e'SnuIJ?  ^^^'®i^^   contained   shall   affect   the   rights    of    any   person   claiming 

1856.  under    .or     by     virtue     of    any     Avill     deed     or     document     made 

before  the  first  day   of  January  one  thousand   eight  hundred   and 

fifty-six. 

Transacflon  of  Business  hij  the  Hecjlstrar  and  by  the  Acconntant-Gcneral. 

Interpretation  of  79.  By  "property"  ill  the  five  sections  next  succeeding  shall 

G^  o!"Aifg.  21 1863.  ^G  meant  notes  orders  bonds   stock   certificates   for   stock   deposits 

'^■^'"■'^'- 1-  securities  tallies  chattels  and  other  eflTects  and  by  "particulars"  of 

any  document  or  property  shall  be  meant  its  nature  number  date  and 

sum  or  other  convenient  description. 

Money  and  property  §0.^  All  moueys  and  property   cither   before   at   or  after   the 

to  be  paid  and  deli- hearing  of  auy  cause  to  be  hereafter  directed  to  be  taken  under  the 

I"gco"i!  0.^32.""  '   *^^^"6  of  or  to  l)e  brought  before  or  delivered  in  or  paid  to  any  officer  of 

Orders  of  the  26th  tlic  court  ill  cquity  sliall  not  be  actually  brought  bcfoi-e  delivered  or 

ber^i725.   ^    °^""  P^i^  ^0  sucli  otficcr  but  whcu  any  moneys  and  jJi'operty  arc  ready  to 

fiSi'd'^'"^^^"^    be  delivered  or  paid  in  in  obedience  to  any  such  order  such  officer 

shall  on  application  by  the  party  interested  or  his  solicitor  in  the  cause 

certify  the  date  of  such  order  and  the  moneys  and  property  then  to  be 

paid  or  delivered  in  upon  such  order  and  tlie  name  of  the  cause  to  the 

account 
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account  of  which  the  same  is  to  he  placed  and  npon  the  said  party  or  3i  Tictoiii;e  No.  is. 
his  solicitor  delivering  such  certificate  and  paying  and  delivering  such 
moneys    and    property   into   the   hank   the   same   shall   he   entered 
causewise  in  the  accountant-general's  account  in  the  hank  and  he 
under  the  regulations  liereinal'ter  prescrihed. 

81.  When  any  money  helonging  to  the  suitors  of  the  com*t  Suitora*  money  in 
received  l)y  the  l)ank  shall  he  directed  to  he  paid  hv  order  of  the  court '"",'''  *?.,'"'  P"'*}  ''^ 

,,  !•    •,  •        ii  1      11  1  1         ',        ii  order  of  the  court. 

the  solicitor  in  the  cause  siiall  carry  tlie  order  to  the  accountant- 12 Geo.  i.e.  32. 
general  who  shall  forthwith  make  a  certificate  thereof  which  certificate  ?,'"^''"  ,°L"v  -*"'' 

1  i-.,  iiioi'i'i  11  1.111        fliny  and  Itli  ^ovcln■ 

such  solicitor  shall  lorthwitli  iile  and  the  accountant-general  sliall  hyber  1725. 

note  under  his  hand  draw  on  the  hank  for  so  much  money  as  shall  he  ^j^^j  '^"^  "'  ^^^^ 

so  directed  to  he  paid  ujion  cheque  paper  fairly  written  and  signed  hy 

the  accountant-general  AA'hicli  note  of  the  accountant-general  shall  he 

carried  to  the  registrar's  office  and  with  it  tlie  order  Avherehy  such 

jiayment  was  directed  to  he  made  and  an  entry  of  the  said  note  and  a 

memorandum  that  it  was  drawn  hy  virtue  of  such  order  shall  l)e  made 

ill  the  accountant-general's  hook  to  he  kept  at  the   said  office  and 

thereupon  the  words  "  entered"  and  the  date  of  such  entry  shall  he 

written  on  the  note  and  signed  hy  the  registrar  which  note  so  entered 

and  signed  shall  he  suiFicient  authority  to  the  hank  to  pay  such  money 

to  the  person  mentioned  in  such  note  or  to  such  person  as  he  or  she 

hy  indorsement  shall  order  to  receive  the  same  as  likcAvise  to  write  olT 

the  same  from  such  accouutaut-general's  account  there     But  when 

any  sum  of  money  shall  l)e  directed  to  he  paid  to  any  suitor  out  of 

such  money  to  he  received  hy  the  hank  for  interest  or  maintenance 

tlie  accountant-general  shall  hy  note  under  his   hand  upon   cheque 

paper  without  any  certificate  draw  on  the  hank  for  the  same  and  such 

note   heing   signed   hv    the   accountant-general   and  entered  in  the 

accountant-general's  hook  aforesaid  and  countersigned  hy  the  registrar 

as  is  hefore  directed  shall  be  a  proper  authority  to  the  hank  to  pay  the 

same. 

82.  When  any  property  deposited  or  to  he  deposited  in  the  w''*''}  p^p^""'?  "^^p"- 
bank  shall  he   directed  by  order  of  court  to  be  delivered  out  the  to'^bo"(.kii'vored"ur 
registrar  shall  certify  to  the  accountant-general  Avliat  property  is  to  ■"'S'*""'"' ^'>''" '^j''"'''''- 
be  delivered  out  together  with  the  particulars  of  such  property  and  o«ic^°of  the  2Gth 
the  name  of  the  cause  Avherein  tlie  same  is  to  be  delivered  out  A\hicli  *r".v "»'i  nh Novcm- 
certificate  the  solicitor  in  the  cause  shall  deliver  to  the  accountant- aViug. 21  isfis 
general   who   shall   countersign   the   same   and   such    certificate    so  =•  ^^"-  <^i  *■ 
countersigned  shall  be  a  proper  authority  for  tlie  hank  to  delivtn-  over 

such  property  and  enter  the  delivery  of  such  property  in  the 
accountant-general's  account  causewise  and  it  shall  he  the  dutv  of  the 
accountant-general  to  supervise  such  entry  and  to  certify  the  same 
into  the  registrar's  office  there  to  he  filed  and  the  registrar  shall  make 
entries  according  to  such  certificate  in  the  accountant-general's  hook 
of  the  delivering  out  such  property  as  aforesaid. 

83.  The  l)ank  shall  (so  far  as  may  be  practicable)  receive  all  B""'*  *f  '"'''■«''■<'  ',"- 

.     ,  ,  1T-111  1  1  i  lii       tcrt>st    &c.    and     tlio 

interest  and  dividends  due  upon  such  moneys  and  property  and  the  same  to  bo  miercft&e. 
accountant-general  shall  (so  far  as  may  be  jiracticable)  for  that '»  «ecountnnt-genc- 
purjiose  l)y  a  proper  authority  authorise  and  empower  one  of  the  I'o  oeo!  i.  0. 32. 
cashiers  of  the  bank  to  receive  the  same  and  from  time  to  time  such  ^^'■<'|^"  "•"  "'^:  -^"' 
interest  of  money  and  dividends  of  i)roperty  shall  he  entered  in  the  ber"\725.  '*"*■'"■ 
accountant-general's   account   to   be   kept   with   the   bank   and   the '^^^  ?• -iug- 21  iSGS 

°  ■■■  i       i  1    c.  ilii.  cl.  5t 

accountant-general 
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81  TicTOEu:  No  18.  accoiintant-general  shall  at  tlie  end  of  every  term  draw  out  of  his  book 

at  the  bauk  an  account  in  writing-  of  the  interest  and  dividends  so 

received  and  entered  in  his  account  and  enter  the  same  causewise  in 

his  book  at  the  registrar's  office. 

Party  paying  money  Si:  When  aiiv  mouej  shall  be  paid  or  property  delivered  into 

or  delivering  property  ^1^0  bank  piu'suaut  to  the  dircctious  as  aforesaid  the  party  so  payiua- 

shall  take  a  certificate  ^  .  .  •  x         «/  ±^    «/       o 

from  cashier  of  bank,  snch  mouey  or  delivering  in  such  property  shall  take  a  certificate 

i2Geo.  Lc.  32.        from  ouc  of  the  cashiers  of  the  bank  of  his  paying  and  delivering  in 

Ma/and  4th  Novem-  of  the  samc  (specifviug  particulars)  and  of  their  being  placed  to  the 

^'o'^a'c  "i  1863    accountant-general's  account  and  shall  carry  such  certilicate  to  tlie 

c.  xUi.  ci.°6."  accountant-general   who    shall   thereupon   make   his   report   of    the 

payment  of  such  money  or  delivery  of  such  property  into  the  bank 

and  file  the  same  at  the  registrar's  office  and  the  registrar  shall  enter 

the  same  in  the  accountant-general's  book  causewise  and  place  the 

same  to  the  account  of  the  accountant-general. 

Money  directed  to  be  85.  Wlicu  auy  moucy  sliall  hereafter  be  directed  to  be  laid  ou.t 

laid  out  in  Govern-  on  Government  securities  the  sjDecies  of  the  particular  securities  in 

to'^"be^'^'^speVified"'^u  Avliicli  the  saiuc  shall  be  directed  to  be  invested  shall  for  the  future 

"or''    T      o        ^^®  mentioned  in  the  order  and  the  same  shall  be  delivered  in  at  the 

ol-ders  of  "the  2fith  bank  and  of  such  delivery  a  certificate  (specifying  particulars)  shall  be 

May  and  4tii  Novem-  rriveii  to  the  accouutant-sreueral  bv  one  of  the  cashiers  of  the  bank 

ber  17''*5  .  . 

G.  o.  Aug.  21  1863  aud  proper  entries  thereof  shall  be  made  in  the  account  of  the 
c.  xiii.  ci.  7.  accountant-general  and  if  any  such  securities  shall  be  transferred  to 

the  accountant-general  he  shall  makea  declaration  of  trust  thereof 
either  thereon  or  in  the  books  in  which  the  transfer  is  registered  that 
the  same  are  subject  to  the  orders  of  the  court  and  shall  take  a 
certificate  thereof  from  the  proper  officer  and  likewise  enter  the  same 
into  his  book  at  the  bank  that  the  bank  may  receive  the  dividends 
thereupon  and  shall  also  make  a  report  of  all  such  securities  which 
certificate  and  report  shall  be  filed  at  the  registrar's  office  and  therein 
mention  and  specify  the  particulars  of  su.ch  securities  and  of  the  time 
of  the  transfer  thereof  to  him  and  the  registrar  is  to  enter  the 
jiarticulars  (nature  dates  sums  numbers  or  other  convenient  descrip- 
tion) of  the  securities  in  such  report  in  the  accountant-general's  book 
kept  in  the  office. 
When  securities  ^6.  When  any  such  securities  (of  which  the  accountant-general 

ordered  to  be  trans-  shall  dcclarc  trusts  for  any  of  the  suitors)  shall  be  ordered  to  be  trans- 
r^'istrarshaii'^certifv.  fei'i'cd  by  the  accountant-geueral  to  the  suitors  the  registrar  shall 
12  Geo.  I.  c.  32.  "  certify  under  his  hand  to  the  accountant-general  what  security  he  is 
Mav  amUth  Novem-  ^J  sucli  Order  to  transfer  and  to  whom  which  certificate  the  solicitor 
ber"  1725.  in  the  cause  shall  carry  to  the  accountant-general  who  shall  within 

e.  xiii.  cil."  one  week  or  at  the  then  next  practicable  time  attend  in  per.son  and 

deliver   such   certificate   to   the    proper  person    and    transfer   such 
securities  or  give  sufficient  authority  to  some  other  person  to  do  so. 
Sucii  certificate  to  be  87.   Such  Certificate  shall  be  an  authority  to  the  proper  officer 

authority  to  proper  {q  permit  the  accountaiit-geiioral  or  other  persons  by  him  lawfully 
12  Geo.  I.  c.  32.  authorised  to  transfer  such  securities  of  which  transfer  the  accountant- 
Ma'^and  4ti"\  T\^'  general  shall  make  his  report  and  procure  the  same  to  be  filed  in  the 
ber"  1725.      '  officc  and  the  transfer  of  such  securities  shall  be  certified   by  the 

G.  o.  Aug.  21 1803  accountant-general  to  the  bank  in  order  that  such  securities  may  be 
discharged  out  of  the  account  of  the  accountant-general  there. 

88.  The 
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88.  The  accountant-general  shall  be  appointed  by  a  general  3i  victoble  xo.  is. 
rule  of  the  court.  .     .  ,      :    , 

Appointment  of 

89.  From  and  after  the  death  or  removal  of  any  accountant-  nccountant-giMurai 
general  all  mortgages  tallies  orders  stocks  annuities  and  other  trans-  ^J  o'Au"'2ri8G3 
fcrablc  securities  vested   in   him  at  the  time  of  sucii  his  death  or  c.  xiii.  d.^io'. 
removal  in  trust  for  the  suitors  of  tlie  said  court  shall  vest  in  the-*^'^''''  j''^'"''  &«•  "f 

,.  ,,  i/>j.i  J.    1.  1-j.i  accountunt  the  secu- 

succeeuiiig  accountant-general  lor  tlic  same  estates  and  nitei'csts  asriUes  vested  in  his 
he   then    had   tlierein    and   subject    to   the    same     trusts    "^vithout 'j'.i'^^^^^°''j  ^  g,  ^  ^ 
any   assignment   or  transfer  whatsoever   and    upon   such  death  or  " 
removal  of  any  accountant-general  all  moneys  deposits  and  effects  of 
the  suitors  of  the  said  court  for  "which  he  shall  then  have  credit  in 
bis  account  "with  the  bank  shall  be  carried  to  the  account  of  tho 
succeeding  accountant-general. 

90.  And  to  the  end  that  all  misapplications  or  wastings  of  the  Accountant  not  to 
subjects'  money  by  any  officer  of  the  Supreme  Court  may  be  entirely  "l^^^n'  monev'but 
prevented   for   the  future  be   it   therefore   further    enacted   by   the  only  keep  account 
authority  aforesaid  Tliat  the  said  accountant-general  shall  not  meddle  2i'gco.''l''".''32  s.  8. 
vdth  the  actual  receipt  of  any  of  the  money  or  effects  of  the  suitors 

but  shall  only  keep  the  account  with  the  bank  and  the  said  accountant- 
general  observing  the  rules  hereby  prescribed  or  hereafter  to  be 
l)rescribed  to  him  by  the  said  court  shall  not  be  answerable  for  any 
money  or  effects  which  he  shall  not  actually  receive  and  the  bank 
shall  be  ansAverable  for  all  the  moneys  and  elfeets  of  the  suitors  which 
are  or  shall  be  actually  received  by  them. 

Cash  ami  Property  under  Control  of  Court. 

91.  It  shall  be  lawful  for  the  judges  of  the  Supreme  Court  or  a  Power  to  judges  to 
majority  of  them  whereof  the  Cliief  Justice  shall  be  one  to  make  such  Tto  mve'tle'lu  o" 
general  orders  from  time  to  time  as  to  the  investment  of  cash  under  cash  under  the  con- 
the  control  of  the  court  in  such  stocks  fimds  or  securities  as  they  shall  2™&°2Vvu-.c°38  3.io. 
see  fit  and  it  shall  be  laAvi'ul  lor  them  to  make  such  orders  as  thev  shall  27  vic.  No.  u  s.  20. 

^  O    "1-}  Q  T  i^ 

deem  proper  for  the  conversion  of  any  stocks  funds  or  securities "  ""° 
now  standing  or  which  may  hereafter  stand  in  the  name  of  the 
accountant-general  of  the  said  Supreme  Court  in  trust  in  any  cause  or 
matter  into  any  such  other  stocks  lands  or  securities  upon  which  by 
any  such  general  order  as  aforesaid  cash  under  the  control  of  the  court 
may  be  invested  all  orders  for  such  conA^ersion  of  stocks  funds  or 
securities  into  other  stocks  funds  or  securities  to  be  made  ui)on  petition 
to  be  presented  l)y  any  of  the  parties  interested  in  a  summary  way  and 
such  parties  shall  be  seiTcdwith  notice  thereof  as  the  coiu't  shall  direct. 

92.  When  anv  such  general  order  as  aforesaid  shall  have  been  Trustees  *c.  to  invest 
made  it  shall  be  lawful  for  trustees  executors  or  administrators  having  &"1/'^ Wch  caT'' 
power  to  invest  their  liuids  upon  stocks  funds  or  securities  or  any  of  u>»>cr  the  control  or 
them  to  invest  such  trust  funds  or  any  part  thereof  in  auy  of  the  1,','ye'ju'd.' "'"  '"' 
stocks  funds  or  securities  in  or  upon  Avhich  by  such  general  order  cash  23&2|Vic.c.38  8.ii. 
imder  the  control  of  the  court  may  from  time  to  time  be  invested.  //^_   '^''*^' 

Special  Case. 

93.  It  shall  be  lawful  for  persons  interested  or  claiming  to  be  Power  to  persons  in- 
interested  in  any  question  cognizable  in  the  said  court  as  to  the  ["gt'^f  spmarcMc' 
construction  of  any  Act  of  Parliament  Act  of  Council  will  deed  or  for  the  opinion  of  tho 
other  instrument  in  writing  or  any  article  clause  matter  or  thing  le'vic.  no.  3  s.  1. 

therein    2  Pring  i689. 
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31  VicTOEi-E  No.  IP.  therein  contained  or  as  to  the  title  or  evidence  of  title  to  any  real  or 

j^si'soii'^l  estate  contracted  to  be  sold  or  otherwise  dealt  with  or  as  to 

the  parties  to  or  the  form  of  any  deed  or  instrument  for  carrying  any 

such  contract  into  effect  or  as  to  any  other  matter  falling  within  the 

jurisdiction  of  the  said  court  as  a  court  of  equity  or  in  infancy  or 

lunacy  or  made  subject  to  the  jurisdiction  or  authority  of  the  said 

court  as  a  court  of  equity  by  any    statute  or  Act  of  Council  and 

including  among  such  persons  all  lunatics  married  women  and  infants 

in  the  manner  and  under  the  restrictions  hereinafter  contained  to 

concur  in  stating  such  question  in  the  form  of  a  special  case  for  the 

opinion  of  the  said  court  and  it  shall  also  be  lawful  for  all  executors 

administrators  and  trustees  to  concur  in  such  case. 

Case  to  be  siirned  by  ^~^'  E'^^i'.v  ^^^cli  Special  casc  sliall  be  signed  by  counsel  for  all 

counsel  and  filed  and  parties  and  shall  be  filed  in  the  same  manner  as  bills  are  filed  and 

b^^'defoldants'^"''^™'^  ^^^  defendants  may  appear  thereto  in  the  same  manner  as  defendants 

16  Vic.  No.  3  s.  10.  appear  to  bills  and  no  defendant  shall  be  required  to  take  an  ofiice 

is^&u  ^ic'^c.  35     copy  of  a  special  case  but  an  ofiice  copy  thereof  shall  be  taken  by  the 

s.  10.  plaintiff. 

After  case  filed  and  ^^-  ^fter  a  sj)ecial  casc  sliall  have  been  filed  and  the  defendants 

appearance  by  defen-  shall  havo  appeared  thcrcto  all  the  parties  to  such  sijccial  case  shall 

bound^'"xccpt*°tiiat  ^^6  subject  to  the  jurisdiction  of  the  court  in  the  same  manner  as  if 

married  women        the  plaintiff  iu  the  s^occial  case  had  filed  a  bill  against  the  parties 

^e'no't  to^JZlnd  uamcd  as  defendants  thereto  and  such  defendants  had  appeared  to 

by    statements    in  such  bill   aiid   upou  tlic  Special  case   being  filed   and   appearances 

[oTet'i'tVown^  °"^™  entered  thereto  as  aforesaid  all  parties  to  such  special  case  other  than 

iG  Vic.  No.  3  s.  11.  married  women  infants  and  lunatics  shall  for  the  purposes,  of  such 

i3^&  il  ^'^c^c.  35     special  case  be  bound  by  the  statements  therein  and  married  women 

s-H.  infants  and  lunatics   made   parties  to  a  special  case  shall   for   the 

purposes  of  such  special  case  be  bound  by  the  statements  therein 

when  and  not  before  leave  shall  have  been  given  by  the  court  to  set 

down  such  special  case  in  manner  hereinafter  provided. 

How  such  speciaicases  QQ,  Evciy  such  Special  casc  shall  be  entitled  as  a  cause  between 

16  Vic"' No.  3  s.  7.  some  or  one  of  the  parties  interested  or  claiming  to  be  interested  as 

2  Pring  1690.  plaiiitlffs  or  plaintiff  and  the  others  or  other  of  them  as  defendants 

s.^7.   ^    "^  '^  01'  defendant  and  in  the  title  to  such  cases  lunatics  and  infants  shall 

be   described   as   such   and   their   committees   guardians   or   special 

guardians  named  and  Avhere  in  any  such  case  a  married  woman  is 

named  as  a  plaintiif  and  her  husband  as  a  defendant  thereto  a  next 

friend  of  such  married  woman  shall  be  named  in  the  title  to  such  case. 

Form  of  special  case.  97.  Evci'y  sucli  spccial  casc  sliall  couciscly  state  such  facts  and 

2*PHn"  1690.  ^  ^  ^  documeiits  as  may  be  necessary  to  enable  the  court  to  decide  the 

13  &  14  Vic.  c.  33    question  raised  thereby  and  upon  the  hearing  of  such  case  the  court 

°'  ®'  and  the  parties  shall  be  at  liberty  to  refer  to  the  whole  contents  of 

such  documents  and  the  court  shall  be  at  liberty  to  draw  from  the 

facts  and  documents  stated  in  any  such  special  case  any  inference 

which  the  court  might  have  drawn  therefrom  if  proved  in  a  cause. 

Case  to  state  how  98.  Every  such  s^iecial  case  to  which  an  infant  or  lunatic  is  a 

mrtire%rc™oP''»i"tyliyliis  guardian  or  special  guarcUan  shall  also  state  how  such 

of  married  woman,     guardian  or  Special  guardian  was  constituted  and  where  any  married 

2Vring^i69o.' '^      woinau  liaviiig  or  claiming  any  interest  distinct  from  her  husband  is 

13  &  M  Vic.  c.  35    a  party  to  such  case  it  shall  be  stated  therein  that  she  concurs  in 

'■  ■  such  case  in  her  oaati  right.  Parties 
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Pariies  to  Case  ninlcr  Disab/l/fies.  siTictobi.kNo.  is. 

99.  A  husband  interested  or  claimin"'  to  be  interested  in  right  rr«^  ^.ZJ7^  „ 

,,  o  ^  o        11  ow  marneil  woman 

01  Ills  Wife  in  any  such  question  as  aforesaid  may  concur  in  sucli  ease  mar  concur. 
in  his  own  name  and  in  the  name  of  his  Avifo  wlicre  the  wife  has  no  2*prin^'  icw).^  '  ^ 
chiim  to  any  interest  distinct  from  her  husband  and  a  married  woman  isiuvic.  c.  35 
having  or  claiming-  any  interest  in  any  such  question  as  aforesaid  *'  ^' 
distinct  from  her  husband  may  in  lier  own  right  concur  in  such  case 
provided  that  her  husband  also  concurs  therein. 

100.  The  guardian  of  any  infant  interested  or  claiming  to  be  How  infant  may  con- 
interested  in  any  such  question  as  aforesaid  may  concur  in  such  case  lo'^vje.  yo.  a  b.  4. 
in  the  name  and  on  the  behalf  of  the  infant  unless  such  guardian  has  2 1'ring  i689. 

an  interest  in  such  question  adverse  to  the  interest  of  the  infant  l.^f'  ^  *  ^  "^' '''  ^^ 
therein. 

101.  The  committee  of  the  estate  of  any  lunatic  interested  or  How    lunatic   may 
claiming  to  be  interested  in  any  such  question  as  aforesaid  may  after  jg"  vJ"j  no  3  s  ■> 
having  been  authorised  in  that  behalf  by  the  judge  acting  as  primary  2  Pring  icso. 
judge  in  equity  concur  in  such  case  in  his  own  name  and  in  the  name  ]'^/^''^"^'^'  ^* 
and  on  the  behalf  of  the  lunatic. 

102.  It  shall  be  lawful  for  the  said  court  by  order  to  be  made  Uon- special  guardian 
in  the  matter  of  any  lunatic  not  found  such  by  inquisition  or  in  the  iu„'^a'tic^''°nor''fmnu'i 
matter  of  any  infant  vipon  the  apjjlication  of  any  jierson  on  the  behalf  such  by  inquisition 
of  such  lunatic  or  upon  the  application  of  such  infant  by  motion  or  jg''{^J^'"^i'^"3  ^   g 
petition  to  appoint  any  person  shown  by  affidavit  to  be  a  lit  person  a  Pring  leso. 
and  to  have  no  interest  adverse  to  the  lunatic  or  infant  to  be  the  If^^  ^^  ^  "'■  '^'  ^'^ 
special    guardian    of    such    lunatic    or    inlant    for   the   purpose  of 
concurring  in  such  case  in  the  name  and  on  l)ehalf  of  tlie  lunatic  or 

infant  and  any  such  person  so  appointed  may  lawfully  so  concur 
Provided  ahvays  that  it  shall  be  lawful  for  the  said  court  to  require 
notice  of  such  api)lication  to  be  given  to  such  person  (if  any)  as  the 
court  shall  think  lit. 

103.  In  any  case  in  which  any  such  order  as  aforesaid  shall  have  OnUr  to  appoint 
been  made  by  the  said  court  in  the  matter  of  any  inlant  without  [P';,7,f  „«';";"bo"ai°.^ 
notice  to  the  guardian  of  the  infant  it  shall  be  lawful  for  the  said  oiiargcd. 

court  if  it  shall  think  fit  so  to   do  to  discharge  such  order  "pou  the  2'\,V"g^PS9 /"■ 
application  of  such  guardian  by  motion  or  petition  and  the  said  court  i3&  ii  Vice.  35 
if  it  shall  think  lit  may  thereupon  appoint  some  other  fit  person  to  be  ^_^'' 
the  special  guardian  of  such  infant  for  the  purpose  of  such  special  „oticc!° 
case  and  may  also  give  such  directions   as   may   be   necessary   for 
substituting  in  such  special  case  either  the  name  of  the  guardian  so 
applying  or  of  the  special  guardian  so  appointed  in  lieu  of  the  name 
of  the  S2)ccial  guardian    so    displaced      Provided    always   tliat   the 
discharge   of  any    order   appointing    a    s})ecial    guardian    shall   not 
invalidate  anything   which  shall  in  the  meantime  have  been  done 
by  such  special  guardian  unless  the  court  shall  upon  uotice  to  all 
parties  specially  so  direct. 

Setting  doicn  Case. 
lOi.  So  soon  as  all  the  dofendants  shall  have  appeared  to  1  he  How  c^c  to  be  set 

.    ,  ,,  1  •       I     1  11  •    •  1  •        ri         down  (or  hearing. 

special  case  the  same  may  subject  to  the  i)rovisious  herem-uli^r  ig  vir.  xo.  as.  12. 
contained  be  set  down  for  hearing  and  subpoenas  to  hear  judgment  ^^^^^'fi  vie^c  35 
issued  and  served  according  to  the  practice  of  the  said  court.  s.  12. 

105.  When 
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siTicTOEiJE  No. IS.  105.  Wiien  any  married  woman  infant  or  Innatic  is  party  to  a 

"When  a~married     Special  case  application  may  be  made  to  tlie  court  by  motion  for  leave 

woman  infant  or     to  Set  dowu  tlic  samc  of  whicli  motiou  uoticc   shall  be  given  to  every 

application  to  ^'bo^  V^^'^J  ^0  sucli  casc  in  Aybom  as  executor  administrator  or  trustee  any 

made  to  the  coiut  for  property  in  questiou  therein  is  or  is  alleged  to  be  vested  in  trust  for  or  for 

dowp.'"  ^^^  '  *^  "^^'^  the  benefit  of  such  married  Avonian  infant  or  lunatic  and  also  if  such 

16  Vic.  Xo.s  s.  13.    application  be  not  made  by  or  on  behalf  of  such  married  woman 

13 &u Vice.  35     infant  or  lunatic  to  such  married  woman  and  her  husband  or  to  such 

e- 13.  infant  or  to  such  lunatic  and  his  committee  (if  any)  as  the  case  may 

be  and  upon  the  hearing  of  such  motion  the  said  coiu't  may  give 

leave  to  set  down  such  case  if  it   shall  be  of  opinion  that  it  is  proper 

that  the  question  raised  therein  shall  be  determined  thereon  and  shall 

be  satisfied  by  affidavit  or  other  sufficient  evidence  that  the  statements 

contained  therein  so   far   as   the  same   affect  the   interest   of  such 

married  woman  infant  or  lunatic  are  true  but  otherwise  may  refuse 

such  application     Provided  always  that  in  case  the  said  court  upon  the 

hearing  of  such  application  shall  be  of  opinion  that  it  is  proper  that 

the  question  raised  in  such  case  shall  be  determined  thereon  but  shall 

not  be  satisfied  that  the  statements  contained  therein  so  far  as  they 

affect  the  interest  of  such  married  woman  infant  or  lunatic  are  true 

it  shall  be  laAvful  for  the  said  court  to  refer  it  to  one  of  the  masters 

thereof  to  make  such  inquiries  as  to  the  court  shall  seem  proper  and 

upon  further  application  being  made  by  motion  as  aforesaid  upon  the 

said  master's  report  to  give  or  refuse  leave  to  set  down  such  case  as 

to  the  said  court  shall  seem  fit. 

Declaration   Thereon. 

Upon  hearing  court  106.  It  shall  bc  lawful  for  the  Said  court  upon  the  hearing  of 

to  determine  question  j'vnv  such  special  casc  as  afoi'csaid  to  determine  the  questions  raised 

andmake declaration,  ii   '       .  n  ,1  i   i         t  j.       i       1  -j.  •     •  j.i 

16  Vic.  Ko.  3  s.  14.  thcrciu  Or  any  ot  them  and  by  decree  to  declare  its  opinion  thereon 

2  Pring  1091.     _    and  so  far  as  the  case  shall  admit  of  the  same  upon  the  right  involved 

s.  11.      "'   '    '^    therein   without    jiroceeding    to   administer    any   relief  consequent 

upon  such  declaration  and  every  such  declaration  of  the  said  court 

contained  in  any  such  decree  shall  have  the  same  force  and  effect  as 

such  declaration  would  haA'C  had  and  shall  be  bindinsf  to  the  samc 

extent  as  such  declaration  would  have  been  if  contained  in  a  decree 

Proviso  that  court   made  iu  a  suit  between  the  same  parties  instituted  by  bill     Provided 

may  refuse  to  decide,  ^i^yr^yg  i]^r^^  ^'  upou  tlic  hearing  of  sucli  Special  case  as  aforesaid  the 

court  shall  be  of  opinion  that  the  questions  raised  thereby  or  any  of 

them  cannot  properly  be  decided  upon  such  case  the  said  court  may 

refuse  to  decide  the  same. 

Protection  afforded  to  lOT .  Evciy    cxccutor    administrator   trustee  or   other   person 

persons  acting  under  making   any   payment   or   doing  any   act   in    conformity   with    the 

irvie.'xo.  3  9. 15.  declaration  contained  in  any  decree  made  upon  a  special  case  shall  in 

2  Priiig  Mm.      _    all  respects  be  as  fully  and  efffectually  protected  and  indemnified  by 

f.  15.       "  "  "^    sucli  declai-ation  as  if  such  payment  had  been  made  or  act  done  under 

or  in  pursuance  of  the  express  order  of  the  said  court  made  in  a  suit 

between  the  same  parties  instituted  by  bill  save  only  as  to  any  rights 

or  claims  of  any  person  in  respect  of  matters  not  determined  by  such 

declaration. 

Behearlnr/ 
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Tichcariny  and  Appeal  Thereon.  3i  vicioni*  Xo.  is. 

108.  Where  any  person  shall  be  desirous  to  have  a  special  case  j|,^  cou^mov 
reheard  or  to  appeal  from  the  decision  thereon   it  shall  be  lawl'ul  for  suspend  tUo'  nciing 
the  said  court  upon  application  for  that  purpose  either  at  the  time  "^"^yig*^''^™'3"' jg 
of  the  decree  upon  such   special   case   being  made  or  at  any  time  2  Pringieyi. 
afterAvards  and  upon  such  conditions   (if  any)  as  the  court  shall  think  ^^i^  uvic.  c.  35 
fit  to  order  that  the  declaration  contained  in  such  decree  shall  not  be 

acted  upon  for  such  time  as  the  said  court  shall  think  just. 

Snmmari/  Procedure. 

109.  It  shall  be  laAvful  for  any  person  claimin"-  to  be  a  creditor  Remedy  by  creditor 
or  a  specific  pecuniary  or  residuary  legatee  or  the  next  of  kin  or  some  of  pe'l^onTcstatc  °" 
or   one   of  the   next   of  kin  of    a    deceased    person    to    apply    for  i"  vic.  No.  7  s.  31. 
and  obtain  as  of  course  without  bill  filed  or  any  other  preliminary  75^'5^"f6v\j  ,.85 
proceedings  a  summons   from   the  judge   acting   as  primary  judge  «•  45. 

in  equity  of  the  said  Supreme  Court  requiring  the  executor  or 
administrator  as  the  case  may  be  of  such  deceased  person  to  attend 
before  him  at  chambers  for  the  purpose  of  showing  cause  why  an 
Order  for  the  administration  of  the  personal  estate  of  the  deceased 
should  not  be  granted  and  upon  jiroof  by  affidavit  of  the  due  service 
of  such  summons  or  on  the  appearance  in  person  or  by  his  solicitor 
or  counsel  of  such  executor  or  administrator  and  upon  proof  by 
affidavit  of  such  other  matters  if  any  as  such  judge  shall  require  it 
shall  be  lawful  for  such  judge  if  in  his  discretion  he  shall  think  fit  so 
to  do  to  make  the  usual  order  for  the  administration  of  the  estate  of 
the  deceased  with  such  variations  if  any  as  the  circumstances  of  the 
case  may  require  and  the  order  so  made  shall  have  the  force  and  effect 
of  a  decree  to  the  like  efTect  made  on  the  hearing  of  a  cause 
between  the  same  parties  provided  that  such  judge  shall  have  full 
discretionary  power  to  grant  or  refuse  such  order  or  to  give  any 
special  directions  touching  the  carriage  or  execution  of  such  order 
and  in  the  case  of  applications  for  any  such  order  by  two  or  more 
different  persons  or  classes  of  persons  to  grant  the  same  to  such  one  or 
more  of  the  claimants  or  of  the  classes  of  claimants  as  he  may  think 
fit  and  if  the  judge  or  the  master  in  equity  in  case  of  any  reference 
to  him  shall  think  proper  the  carriage  of  the  order  may  subsequently 
be  given  to  such  party  interested  and  upon  such  terms  as  the  judge 
or  master  may  direct. 

110.  A  duplicate  or  copy  of  such  summons  shall  previously  to  Copy  of  eummons  to 
the  service  thereof  be  filed  in  the  office  of  the  said  master  in  equity  \~  y*;^;  j^^  7  ^  35 
and  no  service  thereof  upon  any  executor  or  administrator  shall  Ije  of  aPring  1715. 
any  valiility  unless  the  copy  so  served  shall  be  stamped  Avith  a  stamp  I'^^q  '"  ^  '"^'  "^  ^ 
of  such    office  indicating  the  filing  thereof  and   the  filing  of  such 

summons  shall  have  the  same  effect  with  respect  to  Us  pendens  as  the 
filins:  of  a  bill. 

111.  It  shall  be  lawful  for  any  person  claiming  to  bo  a  creditor  Rcmniy  by  orcditor 
of  any  deceased  person  or  interested  under  his  will  to  apply  for  and  ^l.^'iVt"".'!'"'™''""  ° 
obtain  in  a  summary  way  in  the  manner  hereinbefore  provided  with  n  vie.  Xo.  7  s.  36. 
respect  to  the  personal  estate  of  a  deceased  person  an  order  for  the  ^5  It"i6  Vk!  c.  86 
administration  of  the  real  estate  of  a  deceased  person  where  the  whole  »■  *v. 

of  such  real  estate  is  by  devise  vested  in  trustees  who  are  by  the  \\'\\\ 

empowered 
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31TICI0RIJ!  No.  18.  empowered  to  sell  such  real  estate  and  authorised  to  give  receipts  for 
the  rents  and  profits  thereof  and  for  the  produce  of  the  sale  of  such 
real  estate  and  all  the  provisions  hereinbefore  contained  with  respect 
to  the  application  for  such  order  in  relation  to  the  personal  estate  of  a 
deceased  person  and  consequent  thereon  shall  extend  and  be  applicable 
to  an  application  for  such  order  as  last  hereinbefore  mentioned  with 
respect  to  real  estate. 

Executors  and  Administrators. 

Court  on  application  112.  Aiid  Avliercas  it  is  expedient  to  provide  means  for  enabling 

ofexecutorsovadmin- executors  or  administrators  of  deceased  persons  to  ascertain  Avhether 

oVcourse"iu-ec\°it  to  there  are  any  outstanding  debts  or  liabilities  affecting  the  personal 

be  referred  to  a  master  estates  of  such  pcrsous  witliout  the  delay  and  expense  of  suits  to 

debt's  and  Uabnuiei^  administer  such  estates  it  shall  be  lawful  for  the  said  court  upon  the 

2%^-^^ ifiqi  ^  ^'  ^^'  ^Ppli<^fition  of  the  executors  or  administrators  of  any  deceased  person 

13  &  !j,  Vic!  c.  35    by  order  to  be  made  upon  motion  or  petition  of  course  and  to  be  in 

^- 1^-  the  form  or  to  the  effect  set  forth  in  the  schedule  hereto  with  such 

A'ariations  as  circumstances  may  requii'e  to  refer  it  to  the  master  in 

equity  of  the  said  court  to  take  an  account  of  the  debts  and  liabilities 

att'ecting  the  personal  estate  of  such  deceased  person  and  to  report 

thereon     Provided  always  that  no  such  order  shall  he  made  until  the 

exjiiration  of  one  year  next  after  the  death  of  such  deceased  person  or 

pending  any  proceedings  to  administer  the  estate  of  such  person  and 

that  in  case  at  any  time  after  the  making  of  such  order  any  decree  or 

order  for  administering  the  estate  of  such  deceased  ])erson  shall  be 

made  it  shall  be  lawful  for  the  said  court  by  such  decree  or  order  to 

stay  or  sus^iend  the  ju'oceedings  under  such  order  of  course  on  such 

terms  and  conditions  if  any  as  to  the  said  court  shall  seem  just. 

SCHEDULE  EEFERKED  TO  BY  THE  FOREGOING  SECTION. 

In  the  Supreme  Court  of  Queensland. 

[Dale'] 
In  the  matter  of  A.  B.  late  of  in  the  county  of 

banker  [or  as  the  case  mai/  Z/e]  deceas3cl. 
10  Vic.  No.  3.  Upon  motion  this  day  made  unto  thi.s  court  by  Mr.  of  counsel  for 

2  Pring  1605.  C.  D.  of  the  executor  [of  administrator]  of  the  above-named  A.  B.  [ur  upon 

the   humble   petition  of  C.  I>.  of  the   executor   or  administrator]  of  the   said 

A.  ]5.  this  day  preferred  unto  the  said  court  it  is  ordered  that  it  be  referred  to  the  master 
in  equity  of  this  court  to  take  an  account  of  the  debts  and  liabilities  affecting  the  personal 
estate  of  the  said  A.  B  and  to  compute  interest  on  such  of  the  said  debts  and  liabilities  as 
carry  interest  after  the  rate  of  interest  the  same  respectively  carry  and  the  said 
master  is  to  cause  an  advertisement  to  be  published  in  the  Gazette  and  such  other 
public  papers  as  he  shall  think  fit  for  the  persons  claiming  in  respect  of  any  such 
debts  or  liabilities  to  come  in  before  the  said  master  and  prove  their  debts  and  claims  and 
bo  is  to  fix  a  peremptory  day  for  that  purpo.se  and  such  of  the  said  creditors  as  shall  not 
come  in  and  prove  their  debts  and  claims  by  the  time  so  to  be  limited  are  to  bo  excluded 
the  benefit  of  this  order  and  it  is  ordered  tliat  the  said  master  do  distinguish  debts  from 
liabilities  and  liabilities  certain  from  liabilities  contingent  and  it  is  ordered  that  the  personal 
estate  of  the  said  A.  B.  be  applied  in  payment  and  satisfaction  of  such  debts  and  liabilities 
of  the  said  A.  B.  in  a  due  course  of  administration  and  for  the  better  taking  the  said 
accounts  and  discovery  of  the  matters  aforesaid  the  parties  are  to  produce  before  the  said 
master  upon  oath  all  deeds  books  papers  and  writings  in  their  custody  or  power  relating 
thereto  and  are  to  be  examined  upon  interrogatories  as  the  said  master  shall  direct  and  any 
of  the  parties  are  to  be  at  liberty  to  apply  to  the  court  as  there  shall  be  occasion. 

Order  to  take  account  113.  The  oi'dcr  to  talvc  au  accouut  of  the  debts  and  liabilities 

deceased' pl-rdon        affecting  thc  personal  estate  of  a  deceased  person  pursuant  to  the  section 

last  preceding  may  be  made  immediately  or  at  any  time  after  probate 

I'ov 
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or  letters  of  administration  shall  have  hocn  granted  and  such  order  may  3i  victobix  no.  is. 
be  made  eitlicr  by  tlu;  court  imon  motion  or  petition  of  course  or  bv  a     ,  ,■ 

•      1  <•    .1  •  i'  i_       -ii-  i.       1  1  ^  •        Ti       under  preceding  8CC- 

judi^e  ot  tlie  said  court  sittmg  at  chambers  upon  a  summons  in  the  t ion  may  be  made 
form  used  for  orii-inatinL;'  i)roceedin"-s  at  chambers  and  after  anv  such  "°"[»"^'"'eiy  after 

,  -111!  1  lii'i  .1  '  probate  granted. 

order  snail  have  l)een  made  the  said  com-t  or  judge  may  on  the  23i24Vic.  c.ass.u. 
application  of  the  (>xecutors  or  administrators  by  motion  or  summons 
restrain  or  suspend  until  the  account  directed  by  such  order  shall  have 
been  taken  any  proceedings  at  law  against  such  executors  or  adminis- 
trators by  any  person  having  or  claiming  to  have  any  demand  upon  the 
estate  of  the  deceased  by  reason  of  any  debt  or  liability  due  from  the 
estate  of  the  deceased  upon  such  notice  and  terms  and  conditions  (if 
any)  as  to  the  said  court  or  judge  shall  seem  just  and  the  judge  in 
taking  an  account  of  debts  and  liabilities  pursuant  to  any  such  order 
shall  on  the  application  of  the  executors  or  administrators  be  at  liberty 
to  direct  that  tlie  ])articulars  only  of  any  claim  or  claims  which  maybe 
brought  in  pursuance  to  any  such  order  shall  be  certified  by  his  chief 
clerk  or  by  the  registrar  without  any  adjudication  thereon  and  any 
notices  for  creditors  to  come  in  which  may  be  published  in  pursuance 
of  any  such  order  shall  have  the  same  force  and  ell'ect  as  if  such  notices 
had  been  given  by  the  executors  or  administrators  in  pursuance  of  the 
fifth  section  of  the  "  Trustees  cud  Inc(q)acUatcd  Persons  Act  of 
1867." 

111.  It  shall  be  lawful  for  any  person  who  may  have  come  in  Master's 'report  may 
before  the  master  under  any  such  order  and  claimed  to  be  a  creditor  I^,'oti°^-'upo,'J  „o°i^j^^ 
upon  the  estate  of  the  deceased  person  or  to  have  any  demand  upon  i6.  vic.  No  3  s.  20. 
such  estate  by  reason  of  any  liability  and  whose  debt  or  claim  may  \iT\i\L  c.  35 
not  have  been  wholly  allowed  by  the  said  master  to  a})ply  to  the  said  ».  20. 
court  bv  motion  of  Avhicli  notice  shall  be  given  within  fourteen  dav.s 
after  the  filing  of  the  master's  report  to  have  such  claim  allowed  by 
the  court  eithtn-  wholly  or  partially  and  it  shall  be  lawful  for  the  said 
executors  or  administrators  and  for  any  creditor  of  the  deceased  person 
who  may  be  authorised  by  special  leave  of  the  said  court  so  to  do  to 
apply  to  the  said  court  l)y  motion  of  Avhich  notice  shall  be  given 
within  the  time  aforesaid  to  have  any  debt  or  claim  allowed  by  the 
said  master  disallowed  by  the  court  either  wholly  or  partially  and  at 
the  expiration  of  fourteen  days  after  the  filing  of  the  said  report  the 
same  shall  except  as  to  any  debt  or  claim  as  to  which  any  sucli  notice 
as  aforesaid  may  have  been  given  be  absolute  as  if  the  same  had  been 
confirmed  by  order  of  the  court. 

115.  Upon  the  hearing  of  any  such  motion  as  aforesaid  the '^''■°<^'"=<''"g  ff  *'">. 

.  ■,  ,  ■"■      ..,  T         .     "^  1  i-  1         it         1    1  i  court  on  such  motion. 

said  court  may  either  dismiss  such  motion  on  may  order  the  debt  or  lo  vic.  No.  3  s.  21. 

claim  to  which  such  motion  relates  to  be  allowed  or  disallowed  as  the  ^  Pring  i692. 

case   may   be  and  cither  wholly  or  partially  or  may  direct  further 

inquiry  or  further  proceedings  by  way  of  action  or  otherwise  touching 

such  debt  or  claim  and  after  such  inquiry  or  proceedings  may  upon 

further  motion  deal  with  such  debt  or  claim  as  to  the  said  court  shall 

seem  just     Provided  always  that  no  new  evidence  shall  be  received  by 

the  said  court  upon  the  hearing  of  any  such  motion  without  sjiecial 

leave  of  the  said  court. 

116.  In  case  any  debt  or  any  certain  liability  shall  have  been  V^'!"'.' "^ ''<''■"''" 
allowed  as  aforesaid  and  shall  not  within  fourteen  days  after  the  report  n!!t  plTd  or  provided 

X  has 
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31  vicTORLE  No.  18.  lias  become  absolute  as  to  such  debt  or  liability  or  after  the  same  shall 
,  ,       1  have   been  allowed  by  tlie   said  court  be  paid  or  provided   for   by 

nn  order  may  bemade  ..  ,,         '',.„,.  „    ,-,  ii  j.itii 

for  payment  or  for     appropriation  to  the  satisfactiou  of  the  person  who  has  established 
I'e  "\i'"'Kr3  s  22.  s^ch  liability  it  shall  be  lawful  for  the  said  court  by  order  to  be  made 
2  Pring  1692.     '  ""  in  casc  of  any  debt  remaining  due  upon  the  application  by  motion  or 
13J 11  Vic.  c.  35      petition  of  the  person  to  whom  the  debt  remains  due  and  on  notice  to 
the  executors  or  administrators  and  in  case  of  any  certain  liability 
remaining  unpro\dded  for  by  appropriation  upon  the  applicatiou  by 
motion  or  petition  of  the  person  by  whom  such  liability  has  been 
established  or  of  the  executors  or  administrators  and  on  notice  by  the 
party  applying  to  the  other  of  them  to  order  payment  of  the  debts 
which  may  have  been  allowed  and  remain  unpaid  and  to  provide  for 
the  certain   liabilities   which   may   have   been   allowed   and  remain 
unprovided  for  in  like  manner  as  the  same  could  or  might  have  been 
paid  or  provided  for  in  a  suit  for  that  purpose  instituted  by  bill  or  to 
refer  it  to  the  master  to  take  an  account  of  the  debts  and  certain 
liabilities  allowed  as  aforesaid  v.hicli  remain  unpaid  or  unprovided  for 
and  also  the  usual  accounts  of  the  personal  estate  of  the  deceased 
person  Avith  all  usual  and  proper  directions  and  every  such  oi'der  shall 
have  the  same  force  and  effect  and  shall  be  jn-osecuted  and  carried  on 
in  like  manner  as  a  decree  in  a  creditor's  suit  instituted  by  bill. 
Court  on  tiio  appii-  117.  In  casB  any  contingent  liability   shall  be  allowed  by  the 

cation  of  executors  or  gjjj (J  report  or  by  tlic  Said  coiii't  it  shall  be  lawful  for  the  said  court 
dt'ecr'appropriation  by  Order  to  be  made  upon  the  application  of  the  executors  or 
of  money  to  answer  admiuistvators  by  motion  or  petition  on  notice  to  the  person  who 
i6"v'if'W."3  3."23.  may  have  established  such  contingent  liability  to  order  such  ^surn  of 
2  Pring  um.  money  part  of  the  estate  of  the  deceased  person  as  to  the  said  court 

s.  23.  '""'  '^  shall  .seem  ju.st  to  be  set  apart  and  appropriated  for  answering  such 
contingent  liability  and  to  give  such  directions  as  the  said  court  shall 
think  tit  touching  the  payment  of  such  sum  of  money  into  court  and 
the  investment  thereof  and  the  payment  application  or  accumulation 
of  the  interest  or  dividends  thereof  in  the  meantime  and  until  the 
same  shall  be  required  to  answer  such  liability  and  when  such  liability 
shall  be  ascertained  or  determined  to  give  such  directions  as  to  the 
payment  of  such  sum  out  of  court  as  the  said  court  shall  deem  right 
Provided  always  that  no  order  to  be  made  as  aforesaid  shall  in  any 
manner  bind  the  assets  so  appropriated  as  against  the  persons  entitled 
to  the  estate  of  the  deceased  subject  to  the  contingent  liability  and 
any  person  interested  in  such  appropriated  assets  may  apply  to  the 
court  touching  the  same  as  he  may  be  advised. 
Court  may  restrain  US.  After  the'  filing  of  sucli  rcport  as  aforesaid  it  shall  be 

prueeednigs  against  lawful  for  the  Said  covu't  upoii  the  application  of  the  executors  or 
^^tratms.  ""  "  """'  administrators  of  the  deceased  by  order  to  be  made  on  motion  to 
16  Vic.  No.  3  s.  24.  restrain  by  injunction  any  proceedings  at  law  against  them  by  any 
13  &"u  Vic'  c.  33  person  having  or  claiming  to  have  any  demand  upon  the  estate  of  the 
B-  24.  deceased  by  reason  of  any  debt  or  liability  other  tlian  the  persons  who 

may  have  established  contingent  liabilities  under  the  said  order  for 
which  no  apjiropriation  may  have  been  made. 
Protection  aiTorded to  H^-  I^^  case  uo  debt  or  liability  or  no  debt  or  liability  other 

executors  and  admiu-  than  a  Contingent  liability  shall  have  been  allowed  as  aforesaid  or  in 
istrators.  ^^^^  ^^^  ^^y^^  ^^  liability  other  than  as  aforesaid  shall  have  been 

allowed 
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allowed  as  aforesaid  then  after  the  same  shall  have  been  paid  or  3i  Victobi^  Xo.  is. 

lirovided  for  by  appropriation  as  aforesaid  all  payments  made  by  the  jgyj^  jro~3  «  25 

exeeutors  or  administrators  or  any  of  them  on  account  of  the  estate  2  Pring  Iciia. 

of  the  deceased  person  and  all  dispositions  of  such  assets  made  by  I"'.*  '*  ^'*''  '^'  ^^ 

them  on  account  of  such  estate  shall  as  against  all  persons  havini>'  or 

clauning  to  have  any  demand  upon  such  estate  by  reason  of  any  debt 

or  liability  other  than  persons  who  may  have  established  under  the 

said  order  aiiy  contingent  lial)ility  for  which  no  such  appropriation  as 

aforesaid  may  have  been  made  be  as  good  and  elfectual  as  if  the  same 

had  been  made  under  a  decree  of  the  said  court     Provided  always 

that  nothing  herein  contained  shall  in  any  manner  all'ect  or  prejudice 

the  rights  of  any  creditor  or  other  person  having  any  demand  or 

claim  upon  the  estate  of  the  deceased  against  any  assets  so  paid 

or  disposed  of  or  against  the  persons  to  Avhom  such  payment   or 

disposition  may  have  been  made  or  against  any  assets  appropriated 

xmder  the  provisions  of  this  Act  and  the  appropriation  of  Avhich 

if  made  under  a  decree  of  the  said  court  in  a  suit  to  which  lie  was  not 

a  party  would  not  haA"e  been  binding  upon  him. 

Contempt. 

120.  The  sheriff  shall  keep  a  register  of  the  names  of  all  sheriirto  keep  a  regis- 
persons  committed  by  the  Supreme  Court  inequity  for  contempts  JnJ'tt^ia^nd'^portTur 
stating  the  dates  and  the  groiinds  of  their  several  commitments  and  'mcs  »  .>«»<•  to  tiio 
the  dates  of  their  respective  discharges  and  shall  in  every  term  make  h^Gco.  iv.  &  1  Wm. 
a  report  to  the  Supreme  Court  of  the  names  and  descriptions  of  such  ]^"f,-  3Gs.  2. 
prisoners  in  his  custody  on  each  of  such  days  respectively  with  the  "  ""^ 
causes  and  dates  of  their  respective  commitments. 

121.  If  any  defendant  by  virtue  of  any  writ  of  habeas  corpus  Defendantd   brought 
or  other  process  issuing  out  of  the  court  in  equitv  shall  be  brought '"''"^°"''' . ''J' *"*'?* 

Till         P  li  !•  -ii'-ji  11         !■  corpus  or  in  custodjr 

mto  court  and  shall  reiuse  or  neglect  or  benig  within  the  walls  01  any  mui  refusing  to  enter 
prison  in  Queensland  under  or  charged  with  an  attachment  or  other  »i;P<;f™';^^-^,'^;^^^^^^^ 
pi'ocess  of  contempt   shall  after   fourteen   days  previous   notice   in  n  Geo.  iv.  &  1  Wm. 
Avriting  requiring  him  to  enter  an  appearance  refuse  or  iicgleet  to  g^p^.^^  jggg';  "" 
enter  liis  appearance  according  to  the  rules  or  method  required  by  the 
said  court  or  to  appoint  an  attorney  of  such  court  to  act  on  his  behalf 
such    court   may   appoint   an   attorney  of  such    court  to   enter   an 
appearance  for  such  defendant  and  such  proceedings  may  thereupon 
be  had  in  the  cause  as  if  the  party  had  actually  appeared. 

Persons  in  Contempt  or  in  Custody. 

122.  When  a  Avrit  of  attachment  shall  haA'e  duly  issued  against  unexecuted    attach- 
any   defendant  for  contempt    in    not   answering   the   bill  and   such  "'"qco  iv  i  1  Wm. 
defendant  shall  not  haA'e  been  taken  under  such  writ  and  the  proper  iv.  e.  sgs.  isci.  1. 
oflicer  shall  make  a  return  of  non  est  incentus  to  the  same  the  court  -  ^'''"8  i'^*'*- 
shall  upon  motion  by  or  on  behalf  of  the  plaintiff  (notice  of  Avhicli  shall 

not  be  required)  order  the  proper  officer  attending  the  comi  to  appre- 
hend such  delendant  and  bring  liim  to  the  bar  of  the  com-t  to  answer 
his  contempt  and  the  same  proceedings  may  thereupon  be  had  as  if 
such  order  had  been  made  in  the  manner  aforetime  in  use  Provided 
that  before  such  order  shall  in  any  such  case  be  made  the  jilaintiff 
applying  for  the  same  shall  be  required  to  satisfy  the  comt  by  the 
affidavit  of  the  solicitor  of  the  plaintiff  or  of  his  town  agent  if  the  writ 

of 
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3iVicT0Ei^No.  18.  of  attacliment  was  issued  by  such  town  agent  tliat  due  diligence  was 
—  used  to  ascertain  tlie  place  where  such  defendant  was  at  the  time  of 

issuing  such  wiit  and  in  endeavoring  to  apprehend  such  defendant 
imder  the   same  and  that  the  person  suing  forth  such  writ  verily- 
believed  at  the  time  of  suing  forth  the  same  that  such  defendant  was 
in  the  place  into  which  such  Avrit  was  issued. 
Eefusai  to  answer.  123.  Where  the  defendant  has  been  brought  to  the  bar  of  the 

xv^rscl'  iVc^io'  court  for  his  contempt  in  not  answering  and  refuses  or  neglects 
2  Pring  1606.^ "'  'to  answer  (not  being  idiot  lunatic  or  of  unsound  mind)  the  court  may 
upon  motion  or  petition  of  which  due  notice  shall  be  given  personally 
to  the  defendant  authorise  the  plaintiff  to  amend  his  bill  without  such 
amendment  operating  as  a  discharge  of  the  contempt  or  rendering  it 
necessary  to  proceed  mth  the  process  of  contempt  de  novo  but  after 
such  amendment  the  plaintiff  may  proceed  to  take  the  amended  bill 
2:»'o  confesso  in  the  same  manner  as  if  it  had  not  been  amended 
provided  nevertheless  that  if  the  defendant  shall  be  desirous  to  answer 
such  amended  bill  the  court  shall  allow  him  such  time  as  shall  seem 
just  for  that  purpose  but  if  he  shall  not  within  the  time  allowed  by 
the  court  put  in  a  sufficient  answer  to  the  amended  bill  the  process 
for  taking  the  bill  pro  confesso  may  be  resumed  and  carried  on. 
Poor  defendant.  12Ji.  "Where  a  defendant  is  in  custody  for  contempt  in  not 

iv°c°36T'  iVcri'i  answering  and  shall  be  able  to  put  in  his  answer  by  borroAving  or 
2  Pring  1668.^  '  obtaining  a  copy  of  the  bill  without  taking  an  office  copy  of  the  bill 
he  shall  not  be  compellable  to  take  any  such  copy  l)ut  tt  e  clerk  of  the 
coiu-t  may  (if  he  think  the  defendant  is  of  sufficient  ability  to  pay  for 
an  office  copy)  require  him  before  the  answer  is  filed  to  make  an 
affidavit  denying  his  ability  in  consequence  of  poverty  to  pay  for  an 
office  copy  of  the  bill. 
Answer   for   defen-  125.  lu  cvcry  casc  wlicrc  the  defendant  has  been  brought  to 

dant.  the  bar  of  the  court  to  answer  his  contempt  for  not  answering  and 

iv^c.°36T.'f5^rii!  shall  refuse  or  neglect  to  answer  within  the  next  twenty-one  days  the 
2  Pring  1667.  jilaiutiff  shall  be  at  liberty  Avith  the  leave  of  the  court  upon  ten  days' 

previous  notice  to  the  defendant  after  the  expiration  of  such 
twenty-one  days  unless  good  cause  be  shown  to  the  contrary  instead 
of  proceeding  to  have  the  bill  taken  pvo  confesso  to  put  in  such  an 
answer  to  the  bill  as  hereinafter  is  mentioned  in  the  name  of  the 
defendant  mthout  oath  or  signature  and  thereujjon  the  suit  shall 
proceed  in  the  same  manner  as  if  such  answer  were  really  the 
answer  of  the  defendant  Avith  which  the  plaintiff  was  satisfied  and 
the  costs  of  the  contempt  and  of  putting  in  such  ansAver  may  be 
provided  for  in  like  manner  as  if  the  defendant  himself  had  put  in 
such  ansAver  and  such  ansAver  besides  the  formal  parts  thereof  shall 
be  to  the  foUoAving  effect  That  the  defendant  leaves  the  plaintiff  to 
make  such  proofs  of  the  several  matters  in  the  bill  alleged  as  he  shall 
be  able  or  be  advised  and  submits  his  interests  to  the  court, 
wiicro  defendant  in  126.  If  any  defendant  being  in  contempt  for  not  answering  the 

InswrringbiUiscom'liill  shall  havc  bccu  brought  to  the  bar  of  the  court  under  process  for 
mittcd  or  remanded  sucli  contcmpt  and  shall  liaA'c  bccu  Committed  or  remanded  back  to 
i"^^/^^°ndPl•ison  the  plaintiff  may  sue  forth  the  Avrit  of  habeas  corpus  in  the 
in  case  of  no  answer  manucr  aucl  f'orm  herctoforc  ill  use  in  the  like  cases  provided  that 
order  Ml  to°bo'ukoa  there  shall  be  at  least  tAventy-eight  days  betAveen  the  day  on  which 

pro  confeiso.  SUCh 
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such  defendant  was  so  committed  ov  remanded  back  and  the  return  31  Tictobi.e  No.  is. 
of  such  writ  oi /labcas  co?'j}ns  and  wiwn  or  after  the  return  of  such  j^  ^     iy~iiw 
Avrit  of  habeas  corpus  in  case  such  defendant  shall  not  have  put  in  his  iv.  c.  3g  s.  15  ci.  2. 
answer  the  court  shall  order  tlie  bill  to  be  taken  2)ro  coiifcsso  against  ^  ^'"'"S  ^^^*- 
such  defendant  in  the  same  manner  as  is  now  usual  in  the  like  cases 
vipon  the  return  of  a  wi'it  of  alias  ])liir/es  habeas  corpus  and  such 
decree  sliall  thereupon  be  made  as  shall  be  thoui^ht  just. 

127.  "Where  a  defendant  is  confined  for  a  misdemeanor  and  has  wiioro  prisoner 
been  brought  before  the  court  upon  a  habeas  corpus  and  thereupon  has  '"™^^.'^  over yro 
been  turned  over  to  any  prison  ^jro  forma  but  has  been  carried  back  iT'oeo.  iv.&iwm. 
to  the  prison  from  whence  he  came  with  his  cause  another  writ  of  2  p^^jj^^gJ^'^''*- 
habeas  corpus  may  issue  directed  to  the  gaoler  or  keeper  of  the  prison 

to  which  he  has  been  carried  back  and  thereupon  the  defendant  shall 
be  brought  into  court  and  remanded  to  the  prison  from  whence  he 
came  with  his  cause  without  being  turned  over  asrain  to  any  other 
prison  and  the  bill  may  be  taken  pii'O  coufesso  in  the  same  manner  in 
all  respects  as  if  the  defendant  had  been  all  along  in  the  custody  of  the 
sheriff  at  Brisbane. 

128.  The  party  prosecuting  any  contempt  shall  be  at  liljcrty  The  party  prosecuting 
without  order  to  sue  forth  the  several  writs  in  process  of  contempt  ^IJiiioti"  m'der  6u7 
returnable  immediately  in  case  the  party  in  contempt  resides  or  is  in  forth  the  several  writs 
Brisbane  or  Avithin  twenty  miles  thtn-eof  and  in  other  cases  the  J"jjP^°''''*' "'^ '^°''* 
jjarty  prosecuting  a  contempt  shall  be  at  liberty  without  order  to  sue  11  Geo.  rv.  &  1  Wm. 
forth  such  several  writs  returnable  in  vacation  i:)rovided  that  there  be  l^pHn^^ggs^^  '^^'  '' 
fifteen  days  between  the  teste  and  the  return  of  each  of  such  writs. 

129.  If   the    defendant   under   process   of    contempt   for   not  Defendant  in  con- 
appearing  or  not  answering  be  in  actual  custody  and  shall  not  have  ?f"P'  ""'^ '"  optody 

t^  '■  ^        -,  ijiiii  i-xi  ii  X  "   not  sooner  cleared 

been  sooner  brought  to  the  bar  ot  tlie  court  under  j)rocess  to  answer  pUnntifr  shall  bring 

his  contempt  the  plaintiff  if  the  contempt  be  not  sooner  cleared  shall '"'" '°  "?'=,!'"  "jT'''^ 

bring  the  defendant  by  a  habeas  corpus  to  the  bar  of  the  court  within  dap.     '  ^ 

thirty  days  from  the  time  of  his  being  actually  in  custody  or  detained  {y^^/^ae^is^i^f ' 

(being  already  in  custody)  upon  process  of  contempt  and  if  the  last  2  Pnng  1665. 

day  of  such  thirty  days  shall  happen  out  of  term  then  within  the  four 

first  days  of  the  ensuing  term  and  where  the  defendant  is  in  custody 

of  the   sheriff  or  of  the   messenger  upon   an  attachment  or   other 

process  the   plaintiff  shall   Avithin  ten  days   after   his  being   taken 

into  such  custody  or  if  the  last  of  such  ten  days  shall  happen  out  of 

term  then  within  the  first  four  days  of  the  next  ensuing  term  cause 

the  defendant  to  be  brought  to  the  bar  of  the  court  and  in  case  any 

such  defendant  shall  not  be  brought  to  the  bar  of  the  court  Anthin 

the     respective     times     aforesaid     the     sheriff     gaoler     or     keeper 

or   messenger    in    A\-hose     custody    he    shall    be    shall    thereupon 

discharge  him  out  of  custody  Avithout  payment  by  him  of  the  costs  of 

contempt  Avhich  shall  be  payable  by  the  party  on  Avhose  behalf  the 

process  issued  and  this  riUe  shall  a]iply  to  every  defendant  in  custody 

before  and  at  the  commencement  of  this  ActAvho  shall  not  haA'e  been 

brought  to  the  bar  of  the  court  but  the  thirty  days  allowed  in  the 

first  abovemcntioned  case  and  the  ten  days  alloAved  in  the  second 

abovementioned  case  shall  be  reckoned  from  the  first  day  of  next  term. 

130.  In  any  case  where  upon  the  application  of  the  plaintiff  court  upon  appUca- 
the  com't  shall  be  satisfied  that  justice  cannot  be  done  to  the  plaintiff ''0"I°''*'"'pi''"»'i'r 

"  . ,  1         .      may  remand.  ^ 
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31  VicTOEia:  ifo.  18.  without  an  ans"n'er  to  tlic  bill  or  to  tlie  interrogatories  from  the 
11  Geo  rv^&iAVm  defendant  kimseK  it  sliall  be  lawful  for  the  court  to  order  the  defendant 
IT.  c.  36  s.  15  ci.  12.  to  remain  in  custody  until  answer  or  further  order  but  without 
2  Prmg  166/.  prejudice  to  the  plaintiffs  availing  himself  of  any  of  the  provisions  of 

this  Act. 

Defendant  in  custody  131.  Whei's  the  defendant  is  in  contcmpt  for  not  appearing  or 

appea^rpLn^tifl""'  ^^^  auswcring  and  in  actual  custody  under  jirocess  for  such  contempt 

may  cause  appearance  Or  beuig  already  iu  custody  shall  be  detained  by  an  attachment  for 

after  two  m'ont''h3'may  such  coutcmpt  aud  shall  uot  Avhcrc  ths  coutempt  is  for  not  appearing 

take  the  biu  ^;-o        enter  au  appcarauce  within  twenty-one  days  after  he  is  lodged  in  gaol 

iTcea  IV.  &  1  Wm.  0^'  pi'isou  or  the  attachment  is  lodged  against  him  (he  being  already  in 

IV.  c.  36  s.  15  ci.  13.  prison)  as  the  case  may  be  or  where  the  contempt  is  for  not  answering 

2  Prmg  166/.  put  in  an  aiiswer  within  two  calendar  months  after  he  is  lodged  in 

gaol  or  prison  or  the  attachment  is  lodged  against  him  he  being  already 

in  prison  the  plaintiff  shall  (as  the  case  may  be)  within  fourteen  days 

after  the  period  computed  from  the  expiration  of  such  twenty-one 

days  within  Avhich  he  may  by  the  j)rovisions  of  this  Act  be  able  to 

enter  such  appearance  cause  an  appearance  to  be  entered  for  the 

defendant  under  the  powers  of  this  Act  and  shall  at  the  expiration  of 

such  tAvo  calendar  months  proceed  to  take  the  bill  2>>'o  confesso  and 

shall  accordingly  obtain  an  order  for  taking  the  same  pro  confesso 

within  six  weeks  after  the  period  computed  from  the  expiration  of 

such  two  calendar  months  within  which  he  may  be  able  to  take  the 

same  i^ro  confesso  or  in  default  of  so  doing  in  either  of  such  cases  the 

defendant   shall  upon   application   to   the   court  be   entitled  to   be 

discharged  out  of  custody  without  paying  any  of  the  costs  of  the 

contempt  unless  the  court  shall  under  the  power  hereinbefore  contained 

see  good  cause  to  remand  and  detain  the  defendant  in  custody. 

Any  person  in  custody  132.  "When  any  pcrsou  shall  have  been  directed  by  any  decree  or 

'^°''cu°u!"'"a'/°dce°d  ^^^^^  ^^  exccute  any  deed  or  other  instrument  or  make  a  surrender  or 

&c.    and  after  two  transfer  and  shall  have  refused    or   neglected  to  execute   make    or 

months  stui  refusing  td'ausfcr  the  samc  and  shall  have  been  committed  to  prison  under 

to  execute  court  may  „  j.  j  i      •  o         t     •  •  n 

order  registrar  to  exe- process  tor  such  contempt  or  being  contined  m  jn-ison  for  any  other 
ii'Gl'riv™&iWm  ^^^^^^  ^^ln\\  have  been  charged  with  or  detained  under  process  for  such 
IV.  c.  36  s.  15  ci.  15.  contempt  and  shall  remain  in  such  prison  the  court  may  ujion  motion 
2  Prmg  1668.  qj.  j^etitiou  and  upon  affidavit  that  such  person  has  after'the  expiration 

of  two  calendar  months  from  the  time  of  his  being  committed  under 
or  charged  with  or  detained  under  such  process  again  refuse  to  execute 
such  deed  or  instrument  order  or  appoint  the  registrar  or  if  the  act  is 
to  be  done  out  of  Brisbane  then  if  necessary  one  of  the  commissioners  of 
the  Supreme  Com-t  in  equity  to  execute  such  deed  or  other  instrument 
or  to  make  such  surrender  or  transfer  for  and  in  the  name  of  such 
person  and  the  execution  of  the  said  deed  or  other  instrument  and  the 
suiTcnder  or  transfer  made  by  the  said  registrar  or  commissioner  shall 
in  all  respects  have  the  same  force  and  validity  as  if  the  same  had  been 
executed  or  made  l)y  the  party  himseK  and  -nithin  ten  days  after  the 
execution  or  making  of  any  such  deed  or  other  instrument  or  surrender 
or  transfer  notice  thereof  shall  be  given  by  the  adverse  solicitor  to  the 
party  in  whose  name  the  same  is  executed  or  made  and  such  party  as 
soon  as  the  deed  or  other  instrument  surrender  or  transfer  shall  be 
executed  made  levied  or  suffered  shall  be  considered  as  ha\iug  cleared 

his 
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his  contempt  except  as  fav  as  ro<Tav(ls  the  payment  of  the  costs  of  the  3i  Victoru.  No.  18. 
contempt  and  shall  be  entitled  to  ho  discliarged  therefrom  under  any  — 

of  the  i)rovisions  of  this  Act  a[)plicable  to  his  case  and  the  court  shall 
make  such  order  as  shall  he  just  touching  the  payment  of  the  costs  of 
or  attending  any  such  deed  surrender  instrument  or  transfer. 

133.  Where  a  person  shall  be  committed  for  a  contempt  iu  not  a  person  committed 
delivering  to  anv  person  or  persons  or  deijositins:  in  court  or  elsewhere  51";."-'°".'''™'''  ^°'  "°' 

.  i*ii'j.iii  1  aolivcnng    up    books 

as  u}^  any  order  may  1)0  directed  books  papers  or  any  other  articles  or  ic.  any  sequestrator 

things     any     sequestrator    or    sequestrators    appointed    under    any  ^'j^^^^^'^^''^ 'j^l^JJ^'^ 

commission  of  sequestration  shall  have  the  same  power  to  seize  and  iv.  c.  36  s.  i5;ci.  i6. 

take  such  books  papers  writings  or  other  articles  or  things  being  in  ^  ^""^  ^^^^' 

the  custody  or  power  of  the  i^erson  against  whom  the  sequestration 

issues  as  they  would  have  over  his  own  property  and  thereupon  such 

articles  or  things  so  seized  and  taken  shall  be  dealt  with  by  the  court 

as  shall  be  just  and  after  such  seizure  it  shall  be  lawful  for  the  coui't 

upon  the  ai>plication  of  the  prisoner  or  of  any  other  person  in  the 

cause  or  matter  or  upon  any  report  to  be  made  in  pursuance  of  this 

Act  to  make  such  order  for  the  discharge  of  the  prisoner  upon  such 

terms  and  if  it  shall  see  fit  making  any  costs  in  the  cause  as  to  the 

court  shall  seem  proper. 

134!.  In  any  other  case  of  a  commitment  for  contempt  not  other  cases  of  cou- 
herein  specially  provided  for  the  court  may  upon  any  such  application  oXn' d°9cha™?upon 
as  last  aforesaid  or  upon  any  such  report  as  aforesaid  make  such  order  terms. 
for  the  discharge  of  the  prisoner  upon  any  such  terms  and  making  if  iv.*^c"!*36riVcia7.' 
the  court  shall  see  fit  any  costs  in  the  cause  as  to  the  court  shall  2  PWng  i669. 
seem  proper. 

135.  Where  any  person  committed  for  a  contemjjt  shall  be  -^  i"""""  committed 
entitled  to  his  discharge  upon  appljang  to  the  court  but  shall  omit  tZ^  to'appiv'^forTia 
to  make  such  application  the  court  may  upon  any  such  report  as  discharge  tlie  court 
aforesaid  compulsorily  discharge  such  person  from  the  contempt  and  disehargo"  him°"  ^ 
from  custody  and  pay  the  costs  of  the  contempt  out  of  any  funds  ]1  <^^'°^  ^^'-  '^  i 
belonging  to  him  over  which  the  court  may  have  power  or  make  them  ci.'is. 

costs  in  the  cause  as  against  him  or  may  discharge  him  from  the 
contempt  but  leave  him  in  custody  for  the  costs  which  maybe  cleared 
if  he  be  insolvent  under  the  provisions  hereinafter  contained  iu  that 
behalf. 

Iji  Forma  Pauperis. 

136.  If  a  defendant  upon  being  brought  before  the  court  upon  Defendant^  brought 
a  habeas  corpus  shall  make  oath  (which  shall  be  administered  to  him;]'/;;'!,";*^;';;,,'"'';;^ 
by  the  registrar  and  he  shall  be  examined  in  open  court)  that  he  is  poverty  court  may 
unable  by  reason  of  poverty  to  employ  a  solicitor  to  put  in  his  answer  ™  ".jl'iro^and  re"^t 
the  court  shall  thereupon  refer  it  to  a  master  to  inquire  into  the  i^. 

truth  of  that  allegation  and  to  report  thereon  to  the  court  forthwith  ^vm.  iv.  c.  so  a.  i5 
and  thereupon  the  court  may  make  such  order  as  upon  other  reports  ci-6. 
of  the  like  nature  under  the  provisions  hereinafter  contained.  "  ""= 

137.  The  registrar  by  special  order  of  the  court  shall  visit  anv  K^-gistrar  by;8pcciai 

1  •  '      .^  •  L-         \     L\  c  '    order    to    visit     and 

prison  and  examine  any  prisoner  or  prisoners  confined  tiiere  lor  cxamino  prisoners 
contempt  only  and  shall  report  his  opinion  on  their  respective  case  coniineaforVontempt 
or  cases  to  the  court  and  thereupon  it  shall  be  lawful  for  tlie  court  to  ""  oe^  iv.'  ;&  i 
order  if  it  shall  sec  fit  that  the  costs  of  the  contempt  of  any  such  Y'"-  ^^  ■  "■  ^  '■  ^^ 
prisoner  shall  be  paid  out  of  any  fund  which  hereafter  may  be  avail-  2  Pring  loee. 

able 
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31  TicTOEia:  No.  18.  able  for  that  purpose  and  to  assign  a  solicitor  and  counsel  to  such 
prisoner  for  putting  in  his  answer  and  defending  him  in  forma 
■paiijjcns  and  to  direct  any  such  prisoner  having  previously  done  such 
acts  as  the  court  shall  direct  to  be  discharged  out  of  custody  Pro- 
vided that  if  any  such  defendant  become  entitled  to  any  funds  out 
of  such  cause  the  same  shall  be  applied  under  the  direction  of  the 
said  court  in  the  first  instance  to  the  reimbursement  of  the  fund. 
Kcgistrar visiting pii-  138.  It  shall  bc  lawful  for  the  registrar  visiting  any  prison  or 

son  to  examine  pri-  ^    -^yhom  tlic  casB  of  a  prisoucr  shall  be  referred  by  the  court  itself  to 

soner  (Vc.  on  oath.  tut  i  i  j_i   •    i      -x 

11  Geo.  IV.  &   1  examine  the  prisoner  and  all  other  persons  whom  he  may  think  it 

\vm.  n.  c.  36  s.  15  pj^.Qpgj.  ^^  examine  upon  oath  and  to  administer  an  oath  or  oaths  to 

2Pring]GG6.  auy  such  prisoner  and  other  persons  accordingly  and  to  cause  any 

officers  clerks  and  ministers  of  any  court  of  law  or  equity  to  bring 

and  produce  upon  oath  before  him  any  records  orders  books  papers 

or  other  writings  belonging  to  the  said  courts  or  to  auy  of  the  officers 

within  the  same  as  such  officers.  ' 

Frisoncrs  under  Disabilities. 

If  court  satisfied  tbat  139.  If  it  shall  appear  to  the  satisfaction  of  the  court  that  any 

piisoner  is  an  idiot  g^njli  pi'isoiier  is  an  idiot  lunatic  or  of  unsound  mind  although  no 

point'^rguardiau.  ''^^'  comiuissiou  lias  issucd  the  court  shall  appoint  a  guardian  to  put  in 

w  ^iv    ^le  ^  r  ^^^  answer  and  discharge  the  defendant  providing  for  the  costs  in  any 

ci.  9.'        '      ^'  "*  of  the  ways  pointed  out  by  this  Act  as  shall  seem  just  and  if  the  court 

2  Pring  1666.  shall  scc  fit  the  defence  may  be  made  by  such  guardian  in  forma 

2)auperis. 

Insolvents. 
Discharge  of  insoi-  140.  Thc  discharge  of  any  prisoner  adjudicated  uj)on  'under 

^rocesT^r "contempt  ^^^^  autliority  of  any  Act  already  or  which  may  hereafter  be  passed 
in  non-payment  of  for  the  rclicf  of  insolvciit  debtors  shall  and  may  extend  to  all  process 
hlcuiTed^'b^  CTedtfor  i^suiug  fioui  aiiy  court  of  equity  for  auy  contempt  of  such  court  for 
but  subject  to  taxa-  non-paymeut  of  money  or  of  costs  charges  or  expenses  in  any  such 
iTcieo  IV  &  1  Wm  ^o^it  aud  iu  such  case  tlie  said  discharge  shall  lie  deemed  to  extend 
IV.  c.  36  s.  16.  to  all  costs  whicli  such  prisoner  shall  be  liable  to  pay  in  consequence 

2  Pring  ]67o.  ^^  ^^y  rcasou  of  sucli  couteuipt  or  on  purging  the  same  and   every 

discharge  so  adjudicated  as  aforesaid  as  to  any  debt  or  damages  of 
any  creditor  of  such  prisoner  shall  be  deemed  to  extend  also  to  all 
costs  incurred  by  such  creditor  before  the  filing  of  such  prisoner's 
schedule  in  any  action  or  suit  brought  by  such  creditor  against  such 
prisoner  for  the  purjjose  for  the  recovery  of  the  same  and  all 
persons  as  to  whose  demands  for  any  such  costs  money  or  expenses 
any  such  persons  shall  be  so  adjudged  to  be  discharged  shall  bc 
deemed  and  taken  to  be  creditors  of  such  prisoner  in  res2)ect  thereof 
and  entitled  to  the  benefits  of  all  the  provisions  made  for  creditors  by 
the  said  Act  or  any  future  Act  subject  nevertheless  to  such  ascer- 
taining of  the  amount  of  the  said  demands  as  may  be  had  l)y 
taxation  or  otherwise  and  to  such  examination  thereof  as  is  in  the 
said  last-mentioned  Act  or  as  shall  be  in  any  future  Act  provided  in 
respect  of  all  claim  to  a  dividend  of  such  insolvent's  estate  and  effects, 
wbcn  process  of  con-  141.  Whcrc  the  pioccss  of  coiitcmpt  is  for  the  non-jierform- 

fonnnnce*^of  an  ue^t"' ^'^^^  °^  ^^  ^^^  ^^^'  ^xamplc  thc  uot  ausweriug  the  plaintiff's  bill  and 
11  Geo.iv.  &iWm.  tlic  bill  ill  cquity  to  whicli  the  insolvent  is  a  jxirty  is  taken  ^;;'o 
2^rin!f  1670 '  confesso  and  he  has  uot  paid  the  costs  of  the  contempt  or  the  insolvent 

has 
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lias  fully  answered  tlic  plaintiffs  bill  or  interrogatories  or  otherwise  31  Victobu! No. is. 

cleared  his  contempt  except  as  far  as  reg-ards  the  ))ayinent  of  the  

costs  or  it  luis  become  in  event  unnecessary  for  liini  to  do  the  act  ibr 
the  non-performance  of  which  he  was  committed  or  attached  the 
court  of  equity  in  which  the  suit  is  dependini>'  sliall  upon  tlie  ajipli- 
cation  of  the  party  in  contein[)t  dischary-e  liini  from  tlie  same  except 
as  to  the  costs  thereof  for  Avhich  he  shall  remain  in  custody  and  such 
costs  shall  be  deemed  witliiu  tlie  jjrovision  lastly  hereinljefore  contained 
and  lie  shall  be  diseliargeable  thereiVom  and  from  the  process  of 
contempt  in  like  manner  as  if  the  process  of  contempt  were  for  non- 
payment of  money  or  costs  Provided  that  this  order  or  reg-ulation 
shall  not  weaken  any  of  the  other  powers  l)y  this  Act  given  nor  shall 
anything  herein  contained  lessen  the  ojieration  of  the  said  Act  for  the 
relief  of  insolvent  debtors. 

Pi'icilege. 
142.  And  whereas  in  many  cases  persons  having  privilege  of  Appearance  may  be 
Parliament  are  named  as  defendants  in  suits  instituted  in  courts  of  P"'.'"'^^'' ^"I"-'""^""'! 

...  having    prinlcgo     of 

equity  against  them  either  alone  or  jointly  with  other  persons  for  Parliament  in  court 
enforcing  against  them  demands  and  duties  coanizable  in  courts  of  °'^'^i"''y  f"'''^'"'"°^ 

~       p  o  ])roces3  01  sequestra- 

equity  and  in  some  cases  such  defendants  having  privileges  of  Parlia-  Hon. 

ment  have  stood  out  to  the  return  of  process  of  sequestration  issued  }y'^/3g\^i2*  ^  ^"' 

against  them  for  enforcing  appearance  and  such  process  of  seques-  2  Pring  i6G3 

tration  hath  not  been  found  sulTieient  to  enforce  such  appearance  be 

it  therefore  enacted  That  in  case  any  defendant  having  privilege  of 

Parliament   shall   ui^on  a  return   of  process  of  sequestration  issued 

against  him  for  not  putting  in  an  a])pearance  to  any  original  or  other 

bill  of  complaint    instituted   against    him    in  a  court  of  equity   for 

enforcing  discovery  and  relief  or  discovery  alone  (as  the  case  may  be) 

neglect  to  appear  that  then  and  in  such  case  such  court  upon  producing 

the  return  of  such  sequestration  in  court  may  on  the  motion  or  other 

application  of  the  plaintiff  in  such  cause  appoint  a  solicitor  to    enter 

an   aiipearance  for  such  defendant  so  liaving  privilege  of  Parliament 

and  such  proceedings  may  be  thereupon  had    in  the  cause  as  if  the    . 

party  had  actually  appeared. 

1-13.  And  wh(>reas  in  many  cases  it  is  necessary  on  the  part  of  in  default  of  answer 
the  persons  having  legal  rights  against  persons  having  privilege  of  J,°  ;^']{-'"^j3''imT- 
Parliament  to  jiroceed  by  bill  in  equitv  against  such  persons  so  having  ing  priviiece  of  Par- 
privilege  of  Parliament  to  obtain  from*  them  discovery  on  oath  of  facts  JX^p.^^..^;,"!'''' 
intended  to  housed  or  given  in  evidence  in  courts  of  law  against  the  11    Geo.  iv.   &  1 
persons   making   such   discovery  and  in   cases  where  such    persons  Yvr^limi^ '  '^ 
having  such  privilege  as  aforesaid  shall  stand  out  process  of  contempt 
parties  entitled  to  .such  discovery  again.st  them  have  not  sufficient 
means  of  compelling  or  obtaining  the  same  in  all  cases  be  it  therefore 
enacted   That  when  any  defendant  having  privilege  of  Parliament  shaU 
have  appeared  to  any  bill  filed  against  him  seeking  a  discovery  upon 
oath  or  when  an  appcuirance  shall  have  been  entered  for  such  defendant 
according  to  the  provisions  aforesaid  and  such  person  shall  refuse  or 
neglect  to  put  in  his  answer  to  such  bill  within  the  time  for  that 
purpose  allowed  by  the  rules  and  orders  of  such  court  that  then  it 
shall  and  may  be' lawful  for  the  plaintiff  in  such  suit  to  apply  to  the 
court  for  an  order  that  such  bill  shall  be  taken  pro  confesso  against 

such 
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siYicTOEia;  No.18.  s^icli  defendant  and  npon  sucli  application  sncli  court  of  equity  sTiall 

make  an  order  that  suck  bill  shall  be  taken  jjro  confesso  unless  the 

defendant  shall  within  eight  days  after  being  served  with  such  order 
show  good  cause  to  the  contrary. 

Mistakes. 
In  case  directions  as  144.  In  casc  any  of  the  directions  herein  contained  with  respect 

foUcfwed  "courr  mav  *°  ^^®  practice  and  course  of  proceeding  in  the  court  in  its  equity 
rectify  proceedings.  ■  jurisdiction  shall  bv  mistake  of  parties  fail  to  be  followed  in  any  suit 
9'prin.T '\°\.s  ^  ^*  ^^'  pi'oceeding  it  shall  be  lawful  for  the  court  if  it  shall  think  lit  upon 
15  &  16  Tie.  c.  80  s.  payment  of  such  costs  as  such  court  shall  direct  to  make  such  order 
^°'  giving  effect  to  and  rectifying  such  proceedings  as  may  be  justified  by 

the  merits  of  the  case. 

Penalties. 

Penalty   for  falsely  145.  All   pcrsous    SAvcariug    declaring    affirming  or  attesting 

swearmg^&c.^  s  "3    l>efoi"6  auy  j)erson  authorised  by  this  Act  to  administer  oaths  and  take 

2  Pring  1713.     ""    declarations  affirmations  or  attestations  of  honor  shall  be  liable  to  all 

=^3  ^'^  ^"^  "^  ^^     such   penalties  punishments  and  consequences  for  any  wilful    and 

corrupt    false    swearing    declaring    affirming  or  attesting    contained 

therein  as  if  the  matter  sworn  declared  affirmed  or  attested  had  been 

SAVorn  declared  affirmed  or  attested  before  the  said  court  or  persons 

now  by  law  authorised  to    administer  oaths  and  take  declarations 

affirmations  or  attestations  upon  honor  or  a  commissioner  of  the  said 

court  for  taking  affidavits. 

Commis-sioners  and  146.  Evcry  persou  by  law  authorised  to  administer  oaths  and 

others  may     take    i^y^Q   declarations   and  affirmations  shall  be  so   authorised   to  take 

attestations    upon  .  .       .     /  •  i 

honor.  attcstatious  upou  honor. 

Penalty  for  forging  1^7.  If  any  persou  sliall  forge  the  signature  or  the  official  seal 

signature  or  seal  of  of  auy  judgc  "notary  public  or  other  person  lawfully  authorised 
io  adminit"r°  Mths  to  admiuistcr  oaths  under  this  Act  or  shall  tender  in  evidence  any 
uncier  tiiis  Act.         \)\e^    auswer  disclaimer    examination  affidavit  or  other    iudicial  or 

17  Vic   ISo  7  s   23      ■*-  .  .  <         >  " 

2  Pring  1712.  ~  official  documeut  v>dth  a  false  or  counterfeit  signatiu'e  or  seal  of  any 
15  &  16  Vie.  c.  86  guch  judge  court  notary  public  or  other  person  authorised  as  aforesaid 
attached  or  appended  thereto  knowing  the  same  signature  or  seal  to 
be  false  or  counterfeit  every  such  person  shall  be  guilty  of  felony  and 
being  convicted  thereof  shall  be  liable  at  the  discretion  of  the  com-t 
to  be  kept  in  j)enal  servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  three  years  or  to  be  inij)risoned  for  any  term  not 
exceeding  two  years  ynih  or  without  hard  labor  and  with  or  without 
solitary  confinement. 

Jtorisdiction  in  Infancy. 

Mother    petitionhig  148.  It  shall  be  lawful  for  the  Supreme  Court  or  for  the  primary 

may  obtain  access  to  j^^jgg  pf  \^q  gj^jjj  court  in  cquity  or  dui'lng  his  absence  or  illness  for 

regulations.  ''  auy  otlicr  judgc  of  the  said  com-t  ujion  hearing  the  petition  of  the 

}\7'''„es;'''^'  ^'     niother  of  an  infant  being  in  the  sole  custody  or  control  of  the  father 

"      '  tliereof  or  of  any  person  by  his  authority  or  of  any  guardian  after  the 

death  of  the  father  if  the  said  com't  or  judge  shall  see  fit  to  make 

order  for  the  access  of  the  petitioner  to  such  infant  at  such  times  and 

subject  to  such  regulations  as  the  said  court  or  judge  shall   deem 

convenient  and  just  and  if  such  infant  shall  be  within  the  age  of 

seven  years  to  make  order  that  such  infant  shall  be  delivered  to  and 

remain 
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remain  in  the  cnstody  of  the   petitioner  until   attaininc^   such   age  3i  Victobi^  No.  is. 
subject  to  such  regulations  as  the  said  court  or  judge  shall  deem 
convenient  and  just. 

149.  All  orders  Avhieh  shall  he  made  hy  virtue  of  this  Act  by  Or<icra  may  be  en- 
the  said  court  or  judge  shall  be  enforced  hy  jn-ocess  of  contempt  of  cont'empt^.  '^'^°'^'^*°  ° 
the  said  coiut.  is  vic.  Xo.  1 9.  2. 

loO.  Provided  always  and  be  it  enacted  that  no  order  shall  be  {;„,""/ ^n'cascB  of 
made  by  vu-tue  of  this  Act  whereby  the  mother  against  ^hom  adultery  aduitcrv. 
shall  be  established  by  the  judgment  decree  or  sentence  of  the  com-t  {'Viing  684.^ '  ^ 
in  its  matrimonial  causes  jm-isdiction  shall  have  the  custody  of  any 
infant  or  access  to  any  infant    anything    herein    contained   to   the 
contrary  notwithstanding. 

151.  It  shall  be  lawful  for  every  infant  upon  or  in  contem- inion's  "^".^  ^■'"' "•<> 
plation  of  his  or  her  marriage  with  the  sanction  of  the  Supreme  supreme 'court  moke 
Court  in  its  equitable  jm-ischction  to  make  a  valid  and  binding  "'"i  setikmenu  or 
settlement  or  contract  for  a  settlement  of  all  or  any  part  of  his  or  her  mc'nL  of  tiieirreai 
property  or  iiroperty  over  which  he  or  she  has  any  power  of  apijoint-  "'"*  pe'-scua  estate 

J.         1      i-i  1  1  J         \.    1.1  .•'•'■  .  ^  ^       .         upon  marriage. 

ment  whether  real  or  personal  and  whether  m  possession  reversion  20  Vic.  No.  2  s.  1. 

remainder  or  expectancy    and    every   conveyance   appointment   and  ^  ^""S  '•^s. 

assignment  of  such  real  or  personal  estate  or  contract   to   make   a 

conveyance  appointment  or  assignment    thereof    executed  by   such 

infant  Avith  the  a])probation  of  the  said  court  for  the  piu-jjose  of  giving 

effect  to  such  settlement  shall  be  as  valid  and  effectual  as  if  the  person 

executing  the  same  were  of  the  full  age  of  twenty-one  years     Pro- 

A'ided  ahvays  that  this  enactment  shall  not  extend  to  powers  of  which 

it  is   expressly    declared    that   they   shall   not   be   exercised   by   an 

infant. 

152.  Provided  ahvavs  that  in  case  any  appointment  under  a  ^"/"^^  '"'"''"*  .'';'' 

,.  .  ♦  , .  ,     •  1  •  '  1111  1  under    age    appomt- 

power  ot  appointment   or  any  disentailing  assiuanec  sliall  have  been  ment  &c.  to  be  void. 
executed  by  any  infant  tenant  in  tail  under  the  i^rovisions  of  this  Act  f^J^\^-  5^: "  *'  ^^ 
and  such  infant  shall  afterwards  die  under  age  such  apjiointmcnt  or 
disentailing  assurance  shall  thereupon  become  absolutely  void. 

153.  The   sanction  of    the    Supreme    Court   in  its   equitable  |^°^'^"^<^'^°'J_^°1^'{;° 
jurisdiction  to  any  such  settlement  or  contract  for  a  settlement  may  be  given  upon  petition, 
given  upon  petition  presented  by  the  infant  or  his  or  her  guardian  in  a  i°pyi',J"„e83"''^' 
summary  way  wdthout  the  institution  of  a  suit  and  if  there  be  no 

guardian  the  court  may  requu-e  a  guardian  to  be  appointed  or  not  as  it 
shall  think  lit  and  the  com-t  also  may  if  it  shall  think  lit  require  that 
any  persons  interested  or  appearing  to  he  interested  in  the  proj)erty 
should  be  served  with  notice  of  such  jietition. 

151.  Provided  always  that  nothing  in  this  Act  contained  shall  Not  to  apply  to  males 

.^  ^  under       twenty      or 

apply  to  any  male  infant  under  the  ago  ot  twenty  years  or  to  any  females  under 'seven- 
female  infant  under  the  age  of  seventeen  years.  •>o'v[e*No°2"'="''-i 

155.  The  jurisdiction    and   powers  by  the  four   sections   last  1  iving  ess." 
preceding  of  this  Act  vested  in  the  Supreme  Court  may  be  exercised  J"i-''(i.i'^'ion  g'^n  to 

i         ,T  •  •!  ,,  n    •  •  ji  -'i  i.-  the  primary  judge  in 

by  the  primary  judge  thereot  in  eqmty  or  one  other  judge  acting  as  equity  or  one  otUcr 
such  in  his  absence  or  during  his  illness  in  the  same  manner  as  theJ'"'Pf  '"  '""  absence 

*— ^  or  illncs9. 

ordinary  equitable  j  luisdiction   and   powers   of  the    Supreme    Coiu-L  20  Vie.  No.  2  s.  5. 
arc  exercised  and   subject  in  like  manner  to  appeal  rehearing  and  ^  ^""s  ''^^■ 
review. 

Powers 
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31  YicTosiiE  Ko.  18.  Powers  of  the  Court. 

T,,^„,.  ,~T„„„  .„  150.  It  shall  be  lawful  for  the  iud2:es  of  the  said  court  or  a 

Fewer  to  judges  to  ^       ^  ^  •  i      n    i  /> 

make  general  rules     majority  of  tlieui  whercof  the  Chief  Justice  shall  be  one  from  time  to 

HraeTo^t[m^°'"        \\vci.Q  to  make  rcsciud  and  alter  general  rules  and  orders  for  better 

16  Vie.  No.  3  s.  27.    enabling  the  opinion  of  the  said  coiu't  to  be  obtained  on  special  cases  and 

27^Vk°No'.^u  s.  20.  '^'^'^  effectuating  the  purposes  of  this  Act  as  to  the  debts  and  liabilities 

3  Pring  316.  of  dcccascd  pcrsous  and  othei'Avise  and  for  making  any  provisions  which 

may  be  or  be  deemed  necessary  or  proper  as  to  amentlment  revivor  and 

sujjplemental  matter  or  relief  and  as  to  costs  of  any  proceedings  imder 

or  in  piu'suance  of  this  Act  and  for  regulating  the  times  and  form  and 

mode   of  procedure  and  generally  the  practice  of  the  said  coiu't  in 

respect  of  the  matters  to  which  this  Act  relates  and  every  of  them  and 

for  altering  the  number  of  days  by  this  Act  limited  for  the  return  of 

any  writ    or  for   the  doing  of  any  thing  by  this  Act  prescribed  or 

authorised  to  be  done  and  substituting  other  days  for  the  same  as  in 

their  judgment  shall  be  necessary  or  proper  and  so  far  as  may  be 

found    expedient  for  altering   the   com-se  of  proceeding  hereinbefore 

prescribed  in  respect  to  such  matters  or  any  of  them. 

Commencement  and  Short  Title. 
Commencement  of  157.  Tliis    Act    sliall    comuience    ou    the    thirty-first    day   of 

■^'^'-  December  one  thousand  eight  hundred  and  sixty-seA^en  and  may  be 

Short  title.  referred  to  as  the  "  ^5'?uYy  ./4c^  o/"  1867." 


An 
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An  Act   to    Consolidate   and  Amend  the  Laws^ivicTOBiiNaio. 
relating  to  Trustees  Mortgagees  Purchasers 
and  Incapacitated  Persons. 

[28th  December,  18G7. 

TXrHEREAS    it  is  expedient  to  consulidate  and  amend  the  laws  preamble 

^^  relating  to  trustees  mortgagees  purchasers  infants  fcmmes 
covert  and  lunatics  Be  it  enacted  by  tlie  Queen's  ]\[ost  Excellent 
Majesty  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  Legislative  Asseml)ly  of  Queensland  in  Parliament 
assembled  and  by  the  authority  of  the  same  as  follows — 

Interpretation. 
1.  The  several  words  hereinafter  named  are   herein  used  and  intorpreiation  of 
applied  in  the  manner  following  respectively  (that  is  to  say) —  ^r™''  n   in    •> 

The  term  "land"  shall  be  taken  to  include  all  tenements  2 1'rii.g  1721. 
and  hereditaments  and  any  part  or  share  of  or  estate  or  "  Land." 
interest   in  any  tenements   or   hereditaments    of   what 
tenure  or  kind  soever. 

The  word  "stock"  shall  mean  any  fund  annuity  or  security  "  stock." 
transferable  in  books  kept  by  any  company  or  society 
established  or  to  be  established  or  transferable  by  deed 
ah)ue  or  by  deed  accompanied  by  other  formalities   and 
any  share  or  interest  therein. 

The  Avord  "  seized  "  shall  l)e  applicable  to  any  vested  estate  "  Seized." 
for  lii'e  or  of  a  greater  description  at  law  and  in  equity 
in  possession  or  in  futm-ity  in  any  lands. 

The  word  "  possessed"  shall  be  applicable  to  any  vested  estate  "Possessed." 
less  than  a  life  estate  at  Uiav  or  in  equity  in  jiossession 
or  in  expectancy  in  any  lands. 

The  words  "  contingent  right  "  as  applied  to  lands  shall  mean  "Contingent  Wght." 
a  contingent  or  executory  interest  a  possibility  coujiled 
with  an  interest  whether  the  object  of  the  gift  or  limita- 
tion of  such  interest  or  possibility  be  or  be  not  ascertained 
also  a  right  of  entry  whether  immediate  or  futm-e  and 
wh(>thev  vested  or  contingent. 

The  words  "  convey"  and  "conveyance"  ai^plied  to  any  person  "Convey"  nnd 
shall  mean  the  execution  by  such  person  of  every  """^y""*^"- 
necessary  or  suitable  assiu'ance  for  conveying  or  disposing 
to  another  lands  whereof  such  person  is  seized  or  entitled 
to  a  contingent  right  either  for  the  whole  estate  of  the 
person  conveying  or  disposing  or  for  any  less  estate 
together  with  the  performance  of  all  formalities  required 
by  law  to  the  validity  of  such  conveyance  including  the 
acts  to  be  performed  by  married  women  and  tenants  in 
tail  in  accordance  with  any  provisions  or  enactments  for 
giving  effect  to  conveyances  by  such  persons  as  if  fines 
Avith  proclamations  had  been  levied  or  common  recoveries 
suffered.  The 
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"  Assign"  or  "  assign- 
ment." 


'  TrnnsftT." 


"Trust"    and 
"  trustee." 


"Devisee." 


"  Mortgage." 


"  Mortgagee." 


"  Judgment." 

22  &  23  Vic.  0.  35  f. 

25. 

"  Lunatic." 


"  Person  of  iiuFOUud 
mind." 


The  words  "  assio'ii"  or  "  assic-nmeiit "  shall  mean  the  execu- 
tion  and  performance  by  a  person  of  every  necessary  or 
suitable  deed  or  act  for  assigning  surrendering  or  otlier- 
Tvise  transferring  lands  of  which  such  person  is  possessed 
either  for  the  whole  estate  of  the  person  so  possessed  or 
for  any  less  estate. 

The  word  "  transfer"  shall  mean  the  execution  and  perform- 
ance of  every  deed  and  act  by  which  a  person  entitled 
to  stock  can  transfer  such  stock  from  himself  to  another. 

The  word  "  trust"  shall  not  mean  the  duties  incident  to  an 
estate  conveyed  by  way  of  mortgage  but  with  this 
exception  the  words  "  trust"  and  "  trustee"  shall  extend 
to  and  include  implied  and  constructive  trusts  and  cases 
where  the  trustee  has  some  beneficial  estate  or  interest 
in  the  subject  of  the  trust  and  shall  extend  to  and  include 
the  duties  incident  to  the  office  of  personal  representative 
of  a  deceased  person. 

The  word  "  devisee"  shall  in  addition  to  its  ordinary  significa- 
tion mean  the  heir  of  a  devisee  and  the  devisee  of  an  heir 
and  generally  any  person  claiming  an  interest  in  the 
lands  of  a  deceased  person  not  as  heir  of  such  deceased 
person  but  by  a  title  dependent  solely  upon  the  operation 
of  the  laws  concerning  devise  and  descent. 

The' word  "mortgage"  shall  be  applicable  to  every  estate 
interest  or  property  in  lands  or  personal  estate  which 
would  in  a  com-t  of  equity  be  deemed  merely  a  security 
for  money  and  shall  be  taken  to  include  every  instrument 
by  vu'tue  whereof  land  is  in  any  manner  conveyed 
assigned  pledged  or  charged  as  seciu'ity  for  the  repay- 
ment of  money  or  money's  worth  lent  and  to  be  re-con- 
A'eyed  re-assigned  or  released  on  satisfaction  of  the  debt 
and  the  term  "mortgagor"  shall  be  taken  to  include 
every  person  by  whom  such  conveyance  assignment 
pledge  or  charge  as  aforesaid  shall  be  made  and  the 
term  "mortgagee"  shall  be  taken  to  include  every 
person  to  whom  or  in  whose  favor  any  such  conveyance 
assignment  pledge  or  charge  as  aforesaid  is  made  or 
transferred. 

The  term  "judgment"  shall  be  taken  to  include  decrees 
orders  of  courts  of  equity  and  bankruptcy  and  other 
orders  having  the  operation  of  judgments. 

The  word  "  lunatic"  shall  mean  any  person  who  shall  have 
been  found  to  be  a  lunatic  upon  a  commission  of  inquiry 
in  the  nature  of  a  writ  de  hiiialico  iuq/nreiido. 

The  expression  "  person  of  unsound  mind"  shall  mean  any 
person  not  an  infant  who  not  having  been  foimd  to  be  a 
lunatic  shall  be  incapable  from  infirmity  of  mind  to 
manage  his  own  affairs. 

The  words  "registrar"  "  prothonotary "  and  "master  in 
equity"  shall  be  convertible. 

Trustees 
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Tmslees  and  Executors.  31  VicroBii:  No.  10. 

2.  No  trustee  executor  or  aclmiuistrator  makiuti-  anv  pavment  .p    ,    ~:~     , . 
or  doing  any  act  bona  Jicle  imder  or  in  pursuance  ot  any  power  ot  puvmcnt  under  powc? 
attorney  shall  be  liable  for  the  moneys  so  paid  or  the  act  so  done  l)v  o/ """""-y  ""t  •«  \ 

•  ,  ,  ,      «  ,.     ,  ,  ,        ,  , ''   """•'J    uy    reason    of 

reason  that  the  person  who  gaye  tlie  power  ot  attorney  was  dead  at  the  death  of  party  giving 

time  of  such  payment  or  act  or  had  done  some  act  to  ayoid  the  power  o"'' Vas  vie  c  35 « 

provided  that  the  fact  of  the  death  or  of  the  doing  of  such  act  as  last  20. 

aforesaid  at  the  time  of  such  payment  or  act  bona  fide  done  as  aforesaid 

by  such  trustee  executor  or   administrator  was   not  knoAm  to   him 

Provided  ahvays  that  nothing  herein  contained  shall  in  any  manner 

afl'ect  or  prt^judice  the  right  of  any   person    entitled   to  the   money 

against  the  person  to  whom  such  payment  shall  have  been  made  but 

that  such  person  so  entitled  shall  have  the  same  remedy  against  such 

person  to  whom  such  payment  shall  be  made  as  he  Avould  have  had 

against  the  trustee  executor  or  administrator  if  the  money  had  not  been 

paid  away  under  such  power  of  attorney. 

3.  When  an  executor  or  administrator  liable  as  such  to  the  As  to  liability  of 
rents  covenants  or  agi'eements  contained  in  any  lease  or  agreement  for  "„t''"'°^  "'"  ''''™'"'*" 
a  lease  granted  or  assigned  to  the  testator  or  intestate  Avliose  estate  is  rents  coTcnants  or 
being  administered  shall  have  satisfied  all  such  liabilities  under  the  af^i"  23 Vic  c  33 
said  lease  or  agreement  for  a  lease  as  may  have  accrued  due  and  been 8.27. 
claimed  up  to  the  time  of  the  assignment  hereafter  mentioned  and 

shall  have  st^t  apart  a  sufficient  fund  to  answer  any  future  claim  that 
may  be  made  in  respect  of  any  tixed  and  ascertained  sum  covenanted 
or  agreed  by  the  lessee  to  be  laid  out  on  the  projjcrty  demised  or  agreed 
to  be  demised  althougli  tlie  period  for  laying  out  the  same  may  not 
have  arrived  and  shall  have  assigned  the  lease  or  agreement  for  a  lease 
to  a  purchaser  thereof  ho  shall  be  at  liberty  to  distribute  the  residuary 
personal  estate  of  the  deceased  to  and  amongst  the  parties  entitled 
thereto  respectively  without  appropriating  any  part  or  any  fm-ther  part 
(as  the  case  may  be)  of  the  personal  estate  of  the  deceased  to  meet  any 
future  liability  under  the  said  lease  or  agreement  for  a  lease  and  the 
executor  or  administrator  so  distributing  the  residuary  estate  shall  not 
after  having  assigned  the  said  lease  or  agreement  for  a  lease  and  having 
where  necessary  set  apart  such  sufficient  fund  as  aforesaid  be  personally 
liable  in  respect  of  any  subsequent  claim  under  the  said  lease  or 
a""reement  for  a  lease  but  nothing  herein  contained  shall  prejudice  the 
ri"'ht  of  the  lessor  or  those  claiming  under  him  to  follow  the  assets  of 
the  deceased  into  the  hands  of  the  person  or  persons  to  or  amongst 
whom  the  said  assets  may  have  been  distributed. 

1.  In  like  manner  where  an  executor  or  administrator  liable  as  vg  ,0   liability    of 
such  to  the  rent  covenants  or  agreements  contained  in  any  conveyance  executor  Ac.  in  res- 
on  chief  rent  or  rent  charge  (wliether  any  such  rent  be  by  limitationof  conteyances'on  rent 
use  ""rant  or  reservation)  or  a"reemcnt  for  such  conveyance  "'ranted  chuge. 
or  assigned  to  or  made  and  entered  into  with  the  testator  or  intestate  "2s.  "  ' 
Avhose   estate   is  being   administered   shall    have    satisfied   all  such 
liabilities  under  the  said  conveyance  or  agreement  for  a  conveyance 
as  may  have  accrued  due  and  l)cen  claimed  up  to  the  time  of  the 
convcvi^nce  hereafter  mentioned  and  shall  have  set  apart  a  sufficient 
fund  to  answer  any  future  claim  that  may  be  made  in  respect  of  any 
fixed  and  ascertained  sum  covenanted  or  agreed  bv  the  grantee  to  be 

laid 
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—  the  period  for  laying  out  the  same  may  not  have  arrived  and  shall 

have  conveyed  such  property  or  assigned  the  said  agreement  for  such 

conveyance  as  aforesaid  to  a  purchaser  thereof  he  shall  he  at  liberty  to 

distribute  the  residuary  personal  estate  of  the  deceased  to  and  amongst 

the  parties  entitled  thereto  respectively  without  appropriating   any 

part  or  any  further  part  (as  the  case  may  be)  of  the  personal  estate  of 

the  deceased  to  meet  any  future  liability  under  the  said  conveyance  or 

agreement  for  a  conveyance  and  the  executor  or  administrator   so 

distributing   the  residuary   estate   shall   not   after    having   made   or 

executed  such  conveyance  or  assignment  and  having  where  necessary 

set   apart   such   suflicient   fund  as  aforesaid  be  personally  liable  in 

respect  of  any  subsequent  claim  under  the  said  conveyance  or  agreement 

for  conveyance  but  nothing  bereiii  C(mtaincd  shall  prejudice  the  right 

of  the  grantor  or  those  claiming  under  him  to  follow  the  assets  of  the 

deceased  into  the  hands  of  the  person  or  persons  to  or  among  whom 

the  said  assets  may  have  been  distributed. 

I  utiou  of  '^'  Where  an  executor  or  administrator  shall  have  given  su.ch 

the  assets  of  testator  or  the  lilcc    uoticcs  as  ill  tlic  opiuioii   of   the  court  ill  which  such 

oi-intestateaftcrnotice  exccutor  or  administrator  is   sought  to  be  charged  would  have  been 

eiren  by  executor  or      .  ,        ,,  ,      .  .,       .   ^  ,..,?•  -id  Ti. 

administrator.  givcii  by  the  court  111  cqiiity  111  an  administration  suit  lor  creditors 

22^&  23  Vic.  e.  35  ^^^^  others  to  scud  in  to  the  executor  or  administrator  their  claims 
against  the  estate  of  the  testator  or  intestate  such  executor  or  adminis- 
trator shall  at  the  expiration  of  the  time  named  in  the  said  notices  or 
the  last- of  the  said  notices  for  sending  in  such  claims  be  at  lil)erty  to 
distrilmte  the  assets  of  the  testator  or  intestate  or  any  part  thereof 
amongst  the  parties  entitled  thereto  having  regard  to  the  claims  of 
wliicli  such  executor  or  administrator  has  then  notice  and  shall  not  be 
liable  for  the  assets  or  any  part  thereof  so  distributed  to  any  person  of 
whose  claim  such  executor  or  administrator  shall  not  have  had  notice 
at  the  time  of  distribution  of  the  said  assets  or  a  part  thereof  as  the 
case  may  be  but  nothing  in  the  present  Act  contained  shall  prejudice 
the  right  of  any  creditor  or  claimant  to  follow  the  assets  or  any  part 
thereof  into  the  hands  of  the  person  or  persons  who  may  have  received 
the  same  respectively. 
Trustee  executor  &c.  ^-  "^J  trustec  exccutor  Or  administrator  shall  be  at  liberty 

may  apply  by  petition  without  the  institution  of  a  suit  to  apply  by  petition  to  the  judge  in 
oii,^of  advice  &c.^h>  (equity  or  by  summons^  upon  a  written  statement  to  such  judge  at 
management  &c.  of  chambcrs  for  the  opiiiioii  advice  or  direction  of  such  judge  on  any 
22"^&^23''vic.'  c.  35  qucstioii  respecting  the  management  or  administration  of  the  trust 
B.  30.  property   or  the  assets  of  any  testator  or  intestate  such  application  to 

be  served  upon  or  the  hearing  thereof  to  be  attended  by  all  persons 
interested  in  such  aiiplication  or  such  of  them  as  the  said  judge  shall 
think  expedient  and  the  trustee  executor  or  administrator  acting  iqion 
the  opinion  advice  or  direction  given  by  the  said  judge  shall  be  deemed 
so  far  as  regards  his  own  responsibility  to  have  discharged  his  duty  as 
such  trustee  executor  or  administrator  in  the  subject  matter  of  the  said 
apphcation  Provided  nevertheless  that  this  Act  shall  not  extend  to 
indemnify  any  trustee  executor  or  administrator  in  respect  of  any  act 
done  in  accordance  with  such  opiniou  advice  or  direction  as  afores^aid 
if  such  trustee  executor  or  administrator  shall  have  been  guilty  of  any 

fraud 
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fraud  or  wilful  coucealuient  or  misrepresentation  in  obtaining  such  31  Vicioble  No.  19. 
opinion  advice  or  direction  and  the  costs  of  such  application  as  aforesaid 
shall  be  in  the  clisci-etion  of  the  judge  to  whom  the  said  application 
shall  be  made. 

7.  Where    any  trustee  executor  or  administrator  shall   apply  Form  of  applying  for 
for  the  opinion  advice  or  direction  of  a  judge  in  equity  under  the  j;fj;;;  ^°/^  •'^^^^l.'^f;,''^ 
section  last  preceding  of  this  Act  the  petition  or  statement  shall  be  section, 
signed  by  counsel  and  the  judge  by  whom  it  is  to  be  answered  may  '^^^  "'  ^  "■•  '^-  ^^ 
require  the  petitioner  or  applicant  to  attend  him  by  counsel  either  in 

chambers   or    in    court  where  he  deems    it   necessary    to  have  the 
assistance  of  counsel. 

8.  Every  deed  will  or  other  instrument  creating  a  trust  either  Every  trust  instvu- 
expressly  or  by  implication  shall  without  prejudice  to  the  clauses  J";;'^*^;;;^';']^^^;;;"^;^ 
actually  contained  therein  be  deemed  to  contain  a  clause  in  the  words  the  incUmnity  and 
or  to  the  effect  following  that  is  to  say —  tiie'tiusteer"'     ° 

"  That  the  trustees  or  trustee  for  the  time  bciug  of  the  said  deed  will  or  other --'S:  -3  "^'»-.  e.  38 
"  instrument  shall  be  respectively  chargeable  ouly  for  such  moncj-s  btocks  funds  and  ^' 
"  securities  as  they  shall  respectively  actually  receive  notwithstanding  their  respectively 
"signing  any  receipt  for  the  sake  of  conformity  and  shall  be  answerable  and  accountable 
"  only  for  their  own  acts  receipts  neglects  or  defaults  and  not  for  those  of  each  other  nor 
"  for  any  banker  broker  or  other  person  with  whom  any  trust  moneys  or  securities  may 
"  be  deposited  nor  for  the  insufficiency  or  deficiency  of  any  stocks  funds  or  securities  nor 
"  for  any  other  loss  unless  the  same  shall  happen  through  their  own  wilful  default  rcspec- 
"  tively  and  also  that  it  shall  be  lawful  for  the  trustuGS  or  trustee  for  the  time  being  of  the 
"  said  deed  will  or  other  instrument  to  reimburse  themselves  or  himself  or  pay  or  discharge 
"  out  of  the  trust  premises  all  expenses  incurred  in  or  about  the  execution  of  the  trusts  or 
"  powers  of  the  said  deed  will  or  other  instrument." 

9.  When  a  trustee  executor  or  adrninistrator  shall  not  by  some  -Vs  to  investments  by 
instruments  creating  his  trust  be  expressly  forbidden  to  iiiA'est  any  i^^j^^'^^ls  vie.  c.  38 
trust  fund  on  real  securities  in  any  part  of  the  United  Kingdom  or  on  s.  32. 

the  stock  of  the  Bank  of  England' or  Ireland  or  on  East  India  stock  it  f  ^^  -^  ^''-  "■  ^ 
shall  be  lawful  for  such  trustee  executor  or  administrator  to  invest  ''irf«EquityActs.92. 
such  trust  fund  on  such  securities  or  stock  and  he  shall  not  be  liable 
on  that  account  as  for  a  breach  of  trust   Provided  that  such  in\-estnient 
sliall  in  other  I'espects  be  reasonable  and  proper  and  this  section  shall 
operate  retrospectively. 

Ti'usf  Funds  and  Trustees. 

10.  All  trustees  executors  administrators  or  other  persons  having  Trustees  may  pay 
in  their  hands  or  tuider  then"  control  any  monevs  belonging  to  anv  trust  '"'"'^.^?  °^.  transfer 

fc't.'^o  *  securities     mto     tiio 

or  the  major  part  of  them  on  filing  an  afiidavit  m  the  Supreme  Com-t  Supreme  Court, 
in  its  equitable  jurisdiction  shortly  describing  the  instnmient  creating  gp^j^g  ^752^ '■  ^' 
the  trust  according  to  the  best  of  theh  knowledge  and  belief  may  pay 
such  moneys  into  the  hands  of  the  master  in  equity  in  the  matter  of 
the  particular  trust  (describing  the  same  by  the  names  of  the  parties  as 
accurately  as  may  be  for  the  purpose  of  distinguishing  it)  in  trust  to 
attend  the  orders  of  the  court  and  all  such  jjcrsons  having  any  Go^ern- 
ment  or  other  stocks  or  securities  in  the  United  Kingdom  or  in  this  or 
any  other  British  colony  standing  in  their  names  or  in  the  name  of  any 
deceased  person  of  whom  they  are  personal  representatives  or  held  by 
them  upon  any  trust  or  the  major  part  of  them  may  transfer  or  deposit 
such  stocks  or  secm-ities  to  or  in  the  name  of  or  Avith  the  master  in 
equity  with  his  privity  in  the  matter  of  the  particular  tmst  descril)ing 
T  the 
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31  TicTOEia;  No.  19.  the  Same  as  aforesaid  in  trust  to  attend  the  ordei's  of  the  said  court 
and  in  every  such  case  a  certificate  from  the  master  of  the  fact  of  the 
money  being  so  jiaid  in  or  of  the  ti-ansfer  or  deposit  of  such  stocks  or 
securities  shall  he  a  sufficient  discharge  to  such  persons  for  the  money 
stocks  or  securities  so  paid  transferred  or  deposited. 
Court  may  effectuate  11.  If  ujion  a  petition  presented  under  this  Act  it  shall  appear 

majority  of 'trustees.''  ^^  ^^1*^  court  that  uioucys  stocks  or  sccuritics  are  vested  in  any  persons 
21  vio.  So.  7  5.  2.  witliin  the  meaning  of  this  Act  and  that  the  maior  part  of  them  are 
ring  o_.  desirous  (or  Avhere  there  are  only  two  such  persons  that  one  of  them  is 
desu-ous)  of  jiaying  transferring  or  depositing  the  same  under  the  pro- 
visions of  this  Act  hut  that  for  some  reason  the  conciu-rence  of  the 
other  or  others  of  them  cannot  he  had  it  shall  he  lawful  for  the  court 
to  direct  such  payment  transfer  or  deposit  to  he  made  hy  the  major  part 
of  them  (or  hy  one  as  the  case  may  he)  Avithout  the  conciu-rence  of  the 
others  or  other  of  them  and  where  any  such  moneys  stocks  or  securities 
are  deposited  with  any  banker  broker  or  other  depositary  it  shall  be 
lav»"ful  for  the  coiu-t  to  make  an  order  for  the  j)ayiuent  transfer  or 
delivery  thereof  to  the  major  part  of  such  persons  as  aforesaid  or  to  one 
of  them  for  the  purjiose  of  being  paid  transferred  or  deposited  to  or  with 
the  master  as  to  the  court  shall  seem  meet  and  every  payment  transfer 
and  delivery  in  pursuance  of  any  such  order  shall  he  as  valid  as  if  made 
on  the  authority  or  by  the  act  of  all  the  persons  entitled  to  such  moneys 
stocks  or  securities  and  shall  protect  and  indemnify  all  persons  acting 
in  pm'suance  of  such  order. 
Court  to  make  orders  12.  Sucli  ordcrs  as  the  court  sliall  think  fit  may  be  from  time  to 

tnis't^moncTs."  °       time  uiadc  by  the  court  in  its   equitable  jurisdiction  in  resjiect  of  the 
21  Vic.  No".  7  8.  3.     trust  luoueys  stocks  or  secm-ities  paid  in  transferred  and  dej^osited  as 
""^       '  aforesaid  and  for  the  iiiA'Cstment  and  payment  of  such  moneys  or  of  any 

dividends  or  interest  on  such  moneys  stocks  or  seciuities  and  for  the 
transfer  and  deliA'ery  out  of  such  stocks  and  securities  and  for  the 
administration  of  the  trust  generally  upon  a  petition  presented  in  a 
summary  way  to  the  court  by  such  i^arty  or  parties  as  to  the  court 
shall  appear  to  be  competent  in  that  behalf  and  service  of  such 
petition  shall  be  made  upon  .such  persons  as  the  court  .shall  du-ect  and 
every  order  made  ujdou  any  such  petition  shall  have  the  same  effect 
and  shall  be  enforced  and  subject  to  rehearing  and  apj^eal  in  the  same 
manner  as  if  made  in  a  suit  regularly  instituted  in  the  court  Provided 
that  if  it  shall  appear  that  any  such  funds  cannot  l^e  safely  distributed 
without  the  institution  of  a  suit  or  suits  the  com't  may  direct  such  suit 
or  suits  to  be  instituted. 

Neto  Trustees. 
I'ower  to  court  to  13.  Whenever  it  shall  be  expedient  to  appoint  a  new  trustee 

make  order  appoint-  or  ucw  trustccs  and  it  sliall  bc  fouiid  inexj^edient  difficvilt  or 
i(fviTKo.'\9'''s.  30.  impracticable  so  to  do  without  the  assistance  of  the  said  court  it  shall 
2  Priiig  1727.  be  lawful  for  the  said  court  to  make   an  order   appointing  a  new 

B.  32.       "^  '  trustee  or  new  trustees  either  in  substitution  for  or  in  addition  to  any 

existing  trustee  or  trustees. 
Power  to  the  court  14'.  In  all  cascs  wlid'c  it  shall  be  expedient  to  apjioint  a  new 

to  appoint  new  trus-  trustcc  and  it  shall  be  found  inexpedient  difficult  or  impracticable  so 
no  existing'  trusTce."  to  do  without  tlic  assistaucc  of  the  said  court  it  shall  be  lawful  for  the 
z'pT^'  ma  °'  ^'  ^^^^  court  to  roake  an  order  appointing  a  new  trustee  or  new  trustees 
16  &  16  Vic.  c.  56 «.  9.  whether 
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•vrhethcr  there  be  any  existing  trustee  or  not  at  the  time  of  making  si  victobi.e>'o.  19. 
such  order. 

15.  When  any  person  is  or  shall  be  jointly  or  solely  seized  or  Power  to  appoint  new 
possess;xl  of  any  lands  or  entitled  to  any  stock  upon  any  trust  and  ^^^Iml  co"  victoi  of 
such  person  has  been  or  shall  be  convicted  of  felony  it  shall  be  lawful  felony. 

for  the  said  court  upon  proof  of  such  conviction  to  appoint  any  person  2  PrinirArai^ ' 

to  be  a  trustee  in  the  place  of  such  convict  and  to  niake  an  order  for  loiiGVic.c.  53.s.a 

vesting  such  lands  or  the  right  to  transfer  such  stock  and  to  receive 

the  dividends  or  income  thereof  in  such  person  to  be  so  appointed 

trustee  and  such  order  shall  have  the  same  effect  as  to  lands  as  if  the 

convict    trustee   had   been   free   from   any    disability  and  had  duly 

executed  a  conveyance  or  assignment  of  his  estate  and  interest  in  the 

same. 

16.  The  person  or  persons  who  upon  the  making  of  such  order  The  ne«-  trustees  to 
as  last  aforesaid  shall  be  trustee  or  trustees  shall  have  all  the  same  fruYtecl'a  mnted  b  ^ 
rights  and  powers  as  he  or  they  would  have  had  if  appointed  bv  decree  decree  in  suit. 

in  a  suit  duly  instituted.  '  '  oMngm?^"-'' ^^" 

17.  It  shall  be  laAvful  for  the  said  court  upon  making  any  is  &  14  vie.  e.  eo 
order  for  appointing  a  new  trustee  or  new  trustees  either  by  the  same  ^•--...  _■     .-.  ■ 
or  by  any  subsequent  order  to  dirt>ct  that  any  lands  subject  to  the  Te'sT^iand's  *^iu"'^'ncw 
trust  shall  vest  in  the  person  or  persons  who  upon  the  appointment  trustees. 

shall  be  the  trustee  or  trustees  for  such  estate  as  the  court   shall  I  pring  1727.  ''     " 
direct  and  such  order  shall  liave  the  same  effect  as  if  the  person  or  i3  &  u  vie.  c.  eo 
persons  who  before  such  order  Avere  the  trustee  or  trustees  (if  any)  *' 
had  duly  executed  all  proper  conveyances  and  assignments  of  such 
lauds  for  such  estate. 

18.  It  shall  be  lawful  for  the  said  court  upon  making  any  order  rower   to  eom-t  to 
for  appointing  a  new  trustee  or  new  trustees  either  by  the  same  oi"  j!^^.*  ;„' new  trusts'-"* 
by  any  subsequent  order  to  vest  the  right  to  call  for  a  transfer  of  any  16  Vie.  No.  19  ».  33. 
stock  subject  to  the  trust  or  to  receive   the   dividends   or   income  13^^^  u  vfc^  e  go 
thereof  or  to  sue  for  or  recover  any  chose  in  action  subject  to  the  s.  35. 

trust  or  any  interest  in  respect  thereof  in  the  person  or  persons  who 
upon  the  appointment  shall  be  the  trustee  or  trustees. 

19.  Any  such  appointment  by  the  said  court  of  new  trustees  ow  truftecs'not  to 
and  any   such  conveyance  assignment  or  transfer  as  aforesaid  sliall  Ijabiilrv!'""^""'  '^^°" 
operate  no  further  or   otherwise  as  a  discharge   to   any  former  or  u;  Vie.  Xo.  19  9. 34. 
continuing  trustee  than  an  appointment  of  new  trustees  under  any  la^&'f^^^^c.' «•  6"^ 
power  for  that  purpose  contained  in  any  instrument  Avould  have  done.  s.  36. 

20.  In  every  case  in  w-hich  the   said  court  has  jurisdiction  s»p^™«^^^°"^^*^ "^"7 

under  this  Act  to  order  a  conveyance  or  transfer  of  laud  or  stock  or  pointment  of  trustees. 

to  make  a  vesting  order  it  shall  be  lawful  for  the  said  coui-t  also  to  }^^^^^-  ^°^^  '■  ^°- 

make  an  order  appointing  a  new  trustee  or  new  trustees.  15  &  le  vie.  c.  55 

8. 10. 

Mortgagees. 

21.  Whenever  the  person  entitled  to  receive  payment  of  any  Facilitating  extin- 
money  secured  by  mortgage  upon  laud  shall  indorse  upon  the  dix>d  ^'i;'^'""^'"  °^  '"°''- 
of  mortgage  an  acknowietlgment  under  his  hand  attested   by   one  nfvic.  No.  19  s.  62. 
witness  of  the  payment  of  the  mortgage  debt  in  full  or  of  any  less  -  ^""s  "8'^- 
sum  in  satisfaction  thereof  such  indorsement  shall  (upon  registration 

thereof  in  the  manner  provided  by  any  law  for  the  registration  of  other 
instruments  aflecting  land)  operate  as  a  discharge  of  the  mortgage 

debt 
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31  VicTOEi^  No.  19.  debt    and   a  re-couveyance  of   all    and  singular   the   hereditaments 

comprised  in  such  mortgage  to  the  person  or  persons  who  shall  at  the 

time  of  such  payment  be  entitled  to  the  equity  of  redemption  thereof 

according  to  his  and  their  respective  interests  therein. 

FacUitating  redemp-  22.  Whenever  a  person  entitled  to    receive  payment  of  any 

*'°°inknown^  "mort'  mortgage  dcbt  or  of  any  portion  thereof  shall  be  out  of  the  jurisdiction 

gagpes".  of  the  said  court  or  cannot  be  found  within  this  colony  or  is  unknown 

2^PriD^  1730  ^  '''  ^^  ^^'  ^^  ^^^^^^  ^^^  uncertain  who  is  so   entitled  it  shall  be  lawful  for  the 

13  &  14  Vic.  c.  60    said  court  upon  petition  for  that  purpose  by  the  person  entitled  to 

^-  ^3-  redeem  the  mortgaged  premises  to  direct  the  amount  of  such  mortgage 

debt  or  of  such  portion  as  aforesaid  to  be  paid  into  court  for  the  use 

of  such  person  or  jiersons  as  may  thereafter  claim  the  same  and 

establish  his  or  their  right  thereto  and  upon  such  payment  into  court 

a  certificate  under  the  hand  and  seal  of  the  master  in  equity  that  such 

payment  was  allowed  and  has  been  made  shall  on  registration  thereof 

as  aforesaid  operate  in  the  same  manner  as  an  indorsement  upon  the 

mortgage  deed  by  the  person  entitled  as  aforesaid  and  registered  as 

aforesaid  under  the   provisions   hereinbefore    contained   respectively 

Provided  that  before  any  such  payment  into  court  shall  be  allowed 

the  amount  of  the  debt  or  of  such  portion  thereof  as  aforesaid  shall 

be  ascertained  in  such  manner  as  the  said  court  or  judge  may  think 

fit  and  that  in  respect  of  any  amount  not  paid  into  court  and  which 

may  eventually  be  shown  by  the  person  or  persons  claiming  the  same 

to  have  been  in  fact  due  or  j)ayable  over  "and  above  the  amount  paid 

into  court  the  same  shall  continue  to  be  a  deljt  due  upon  the  mortgage 

uj)on  the  land  anything  in  this  section  to  the  contrary  notwithstanding. 

On  claim  niacie  by  23.  Uj)on  petition .  by  the  person  or  persons  claiming"  to  be 

petition  and  proof  of  g^^|j-]^g([  ^q  i]^q  mouev  SO  paid  luto  court  and  on  proof  of  his  or  their 

right  court  may  order     .    ,    ,    ,.  ,       ,^'  ^^  ,        i      n  i      j_  /-r  \ 

money  to  be   paid  right  tliercto  the  Said  court  shall-  upon  such  terms  (it  any)  as  may 

provided  it  be  proved  gpgj^  mcct  ordcr  the  Said  money  to  be  paid  to  the  said  person  or 

have  been  delivered  persous  accordiug  to  his  or  their  right  or  interest  to  and  in  the  same 

"^iJ  entitled"  thereto  Pi'ovidcd  that  uo  such  moucy  shall  be  paid  to  the  said  person  or 

16  Vic.  No.  19  s.  51.  persons  under  such  order  until  it  shall  be  shown  by  the  admission  of 

2  Pring  1731.  ^^^  pai'tics  conccmed  or  otherwise  to  the  satisfaction  of  the  master 

in  equity  of  the  said  court  that  the  deed  or  instrument  of  mortgage 

and  all  the  title  deeds  which  were  delivered  by  the  mortgagor  to  the 

mortgagee  on  executing  the  same  or  in  connection  therewith  have 

been  delivered  up  to  the  person  or  persons  by  whom  the  said  money 

was  so  paid  into  court  or  to  his  or  their  executors  administrators  or 

assigns. 

Master  in  equity  may  24!.  It  shall  be  lawfu.1  for  the  Said  master  in  equity  by  the 

by  order  of  the  court     ^        £  tlic  Said  court  to  bc  made  without  anv  formal  request  by 

invest  the  money  paid  ...  ,     , ,  '  ■  -i    •  \  j. 

into  court  in  Govern-  motioii  pctitiou  Or  otlicrAVisc  to  luvcst  the  moucys  SO  paid  luto  court 
16  VirTo"i9  s.  55.  ^^^  ^^^  purchase  of  debentures  or  other  negotiable  securities  granted 
2  Pring  1731.  by  tlic  Government  of  this  colony  in  respect  of  debts  contracted  by 

the  said  Government. 
Power  to  convey  in  25.  When  any  person  to  whom  any  lands  have  been  conveyed 

place  of  mortgageo.    ijy  ^yj^y  of  mort!?ag;e  shall  liaA'e  died  without  having  entered  into  the 

X 6  VIC  No  19  8   19        v  t/  o    o  o 

2  Pring  1724.  posscssiou  or  iuto  tlic  receipt  of  the  rents  and  profits  thereof  and  the 

money  due  in  respect  of  such  mortgage  shall  have  been  paid  to  a  person 
entitled  to  receive  the  same  or  such  last-mentioned  person  shall  consent 

to 


TRUSTEES  AND  INCAPACITATED  PERSONS  ACT.  357 

to  an  order  for  the  rc-convoyauce  of  such  lands  then  in  any  of  the  3i  Victobi*  so.  19. 
folloTrt'ing  cases  it  shall  be  lawful  for  the  Supi-cinc  Court  to  make  an 
order  vestmg  such  lands  in  such  person  or  persons  in  such  manner  and 
for  such  estate  as  the  said  court  shall  direct  (that  is  to  say) — 

When  an  heir  or  deA'isccof  such  mortgagee  shall  he  out  of  the 
jm-istlictiou  of  the  Supreme  Com't  or  cannot  he  found 

When  an  heir  or  devisee  of  such  mortgage  shall  upon  a 
demand  by  a  person  entitled  to  require  a  conveyance  of 
such  lands  or  a  duly  authorised  agent  of  such  last- 
mentioned  person  have  stated  in  writing  that  he  will  not 
convey  the  same  or  shall  not  convey  the  same  for  the 
space  of  twenty-eight  days  next  after  a  proper  deed  for 
conveying  such  lands  shall  have  been  tendered  to  him  by 
a  person  entitled  as  aforesaid  or  a  duly  authorised  agent 
of  such  last-mentioned  jDcrson 

When  it  shall  be  uncertain  wliicli  of  several  devisees  of  such 
mortgagee  was  the  survivor 

When  it  shall  be  imcertain  as  to  the  sui'vivor  of  several 
devisees  of  such  mortgagee  or  as  to  the  heir  of  such 
mortgagee  whether  he  be  living  or  dead 

When  such  mortgagee  shall  have  died  intestate  as  to  such 
lands  and  without  an  heir  or  shall  have  died  and  it  shall 
not  be  known  who  is  his  heu*  or  devisee 

And  the  order  of  the  said  court  made  in  any  one  of  the  foregomg  cases 
shall  have  the  same  effect  as  if  the  hcii-  or  devisee  or  siu-vivmg  devisee 
as  the  case  may  be  had  duly  executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  and  for  the  same  estate. 

Purchasers. 

26.  The  bond  fide  payment  to  and  the  receipt  of  any  person  to  Purchaser  not  to  be 
whom  any  piirchase  or  mortgage  money  shall  be  jjayable  upon  any  ^""ucation '^0/°  i^- 
express  or  implied  trust  sliall  effectually  discharge  the  person  paying  dmse-moncy. 

the  same  from  seeing  to  the  application  or  being  answerable  for  the  ^  *  ^^  ^"''  ''■  ^^'  *• 
misapplication  thereof  unless  the  contraiy  shall  be  expressly  declared 
by  the  instrument  creating  the  trust  or  security. 

27.  Any  seller  or  mortgagor  of  land  or  of  any  chattels  real  or  Punishment  of  vendor 
personal  or  clioses  in  action  conveyed  or  assigned  to  a  purchaser  or  fone'L'^iinent' of  "iLd« 
mortgagee  or  the  solicitor  or  agent  of  any  such  seller  or  mortgagor  &c.  or  falsifying  pedi- 
who  shall  after  the  commencement  of  this  Act  conceal  any  settlement ^^^'k  23  vic. c. 85 
deed  will  or  other   instrument  material   to  the  title  or  any  incum-  b.  24. 

brance  from  the  purchaser  or  mortgagee  or  falsify  any  pedigree  ^^'^^^^"''^'^  '" 
upon  which  the  title  does  or  may  depend  in  order  to  induce 
him  to  accept  the  title  offered  or  produced  to  him  with  intent  in  any 
of  such  cases  to  dcfi'aud  shall  be  guilty  of  a  misdemeanor  and  being 
found  guilty  shall  be  liable  at  the  discretion  of  the  court  to  suifer  such 
punishment  by  tine  or  imprisomncnt  for  any  time  not  exceeding  two 
years  with  or  without  hard  labor  or  by  both  as  the  court  shall  award 
and  shall  also  be  liable  to  an  action  for  damages  at  the  suit  of  the 
purchaser  or  mortgagee  or  those  claiming  under  tlie  purchaser  or 
mortgagee  for  any  loss  sustained  by  them  or  either  or  any  of  them  in 
consequence    of   the    settlement   deed  will  or  other  instrmnents   or 

incumbrance 
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31  Y1CTOE1.E  No.  19.  incumbrance  so  concealed  or  of  any  claim  made  by  any  person  under 

such  pedigree  but  -wliose  right  was  concealed  by  the  falsification  of 

such  pedigree  and  in  estimating  such  damages  when  the  estate  shall 

be  recovered  from  such  purchaser  or  mortgagee  or  from  those  claiming 

under  the   purchaser   or   mortgagee    regard    shall    be    had   to   any 

expenditure  by  them  or  either  or  any  of  them  in  improvements  on  the 

land  but  no  prosecution  for  any  offence  included  in  this  section  against 

any  seller  or  mortgagor  or  any  solicitor  or  agent  shall  be  commenced 

without  the   sanction  of  Her  Majesty's  Attorney- General    or  in  case 

that  office  be  vacant  of  Her  Majesty's  Solicitor-General  and  no  such 

sanction  shall  be  given  without  such  previous  notice  of  the  application 

for  leave  to  prosecute  to  the  person  intended  to  be  prosecuted  as  the 

Attorney-General  or  Solicitor-General  (as  the  case  may  be)  shall  dii-ect. 

Lunatic  Trustees  Mortgagees  and  Executors. 

Supreme  Court  may  28.  Wlicu  auy  luuatic  or  persou  of  uusound  mind  shall  be  seized 

convey  estates  of     qj.  posscssed  of  auv  "lauds  upou  auv  ti'ust  or  bv  way  of  mortgage  it 

lunatic   trustees   and     ,     -1,      .  ,         o    i      /.'  ,1  ^-  ^  ''  ,     j.  i     "  '        ^         i.^      t-  ^ 

mortgagees.  shall    be    lawful   for    the    said   court   to   make   an    order  that  such 

^^pThw-''^  ^'  ^     lauds  be  vested  in  such  person  or  persons  in  such  manner  and  for 

i3&'ifvic"c.609.3.  such  estate  as  the  said  court  shall  direct  and  the  order  shall  have  the 

same  effect  as  if  the  trustee  or  mortgagee  had  been  sane  and  had  duly 

execvited  a  conveyance  or  assigmnent  of  the  lands  in  the  same  manner 

for  the  same  estate. 

Court  may  transfer  29.  Whcu  any  luiiatic  or  pcrsou  of  uusound  mind  shall  be  solely 

stock  of  lunatic  trus-  entitled  to  auy  stock  or  to  any  chose  in  action  upon  any  trust  or  by 

iG^vic.'No"!!""^  ""'ay  of  mortgage  it  shall  be  lawful  for  the  said  court  to  make  an  order 

2  Pring  1722.  vestiu"-  vo.  anv  person  or  persons  the  right  to  transfer  such  stock  or 

13&  14yic.c.60s.  5.  ,  ».  .^''^■■^^^^  J.^  e  i  e  ^ 

to  receive  the  dividends  or  income  thereot  or  to  sue  lor  and  recover 
such  chose  in  action  or  any  interest  in  respect  thereof  and  when  any 
person  or  persons  shall  be  entitled  jointly  with  any  lunatic  or  person 
of  unsound  mind  to  any  stock  or  chose  in  action  ujjon  any  trust  or  by 
way  of  mortgage  it  shall  be  lawful  for  the  said  court  to  make  an  order 
vesting  the  right  to  transfer  such  stock  or  to  receive  the  dividends  or 
income  thereof  or  to  sue  for  and  recover  such  chose  in  action  or  any 
interest  in  respect  thereof  either  in  such  person  or  persons  so  jointly 
entitled  as  aforesaid  or  in  such  last-mentioned  person  or  persons 
together  with  any  other  person  or  persons  the  said  court  may  appoint. 
Power    to   transfer  30.   When  any  stock  shall  be  standing  in  the   name  of  any 

stock  of  deceased  dcccased  pcrsou  Avhosc  pcrsoual  representative  is  a  lunatic  or  person 
i"vic.  No.  19  s.  6.  of  unsound  mind  or  when  any  chose  in  action  shall  be  vested  in  any 
2  Pring  1722.  luuatic  or  persou  of  unsound  mind  as  the  personal  representative  of 

°'  ■  a  deceased  person  it  shall  lie  lawful  for  the  said  coui-t  to  make  an 
order  vesting  the  right  to  transfer  such  stock  or  to  receive  the  divi- 
dends or  income  thereof  or  to  sue  for  and  recover  such  chose  in  action 
or  any  interest  in  respect  thereof  in  any  person  or  persons  the  said 
coui't  may  appoint. 

Infant  Trustees  and  Mortgagees. 
Court   may   convey  ^l*  Wlicrc  any  iufaut  sliall  be  seized  or  possessed  of  any  lands 

estates  of  infant  trus-  upon  any  ti'iist  or  by  way  of  mortgage  it  shall  be  lawful  for  the  said 
16  vlc.\v'iy''8^T'  court  to  make  an  order  vesting  such  lands  in  such  person  or  persons 
2  Pring  1722.  in  such  maimer  and  for  such  estate  as  the  said  court  shall  direct  and 

13  &  14  Vic.  c.  60  8.  7.  ,1 
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the  order  shall  have  the  same  effect  as  if  the  infant  trustee  or  mort-  3i  victobi*  no.  19. 
gagee  liad   been  twenty-one  years  of  age  and  had  duly  executed  a 
conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the 
same  estate. 

32.  "When  anv  inH^nt  shall  be  solelv  entitled  to  any  stock  upon  Power  to  make  an 
any  trust  it  shall  be  lawful  lor  the  said  court  to  make  an  order  vesting  °J''''^,'"^fp;''Vf'"''"dir'i! 
in  any  person  or  persons  the  right  to  transfer  such  stock  or  to  receive  JencU  of  stock  in 
the  dividends  or  income  thereof  and  when  any  intant  shall  he  entitled  [V"""  °^  ""  '"'■''°' 


trustee. 


8.  3. 


jointly  with  any  other  person  or  persons  to  any  stock  ujion  any  trust  iv  vie.  No.  1 

it  shall  be  lawful  for  the  said  court  to  make  an  order  vesting  the  right  loi'i'lvic^t.  559. 3. 

to  transfer  such  stock  or  to  receive  the  dividends  or  income  thereof 

either  in  the  person  or  persons  jointly  entitled  with  the  inlant  or  in 

him  or  them  together  with  any  other  person  or  persons  the  said  court 

may  appoint. 

Fiduciaries  not  Amenable  to  Process  or  Bef using  to  Transfer. 

33.  When  any  person  solely  seized  or  possessed  of  any  lands  Court  may  convey  the 
upon  any  trust  shall  be   out  of  the  jurisdiction  of  the  said  court  or  of  °{,'e''j,,'J.i'8diction  of 
cannot  be  found  it  shall  be  lawful  for  the  said  court  to  make  an  order  ">«  court, 
vesting  such  lands  in  such  joerson  or  persons  in  such  manner  and  for  2  prinVivas. 
such  estate  as  the  .said  court  shall  direct  and  the  order  shall  have  the  i3 "S:  i*  Vio.  c.  60  9. 9. 
same  effect  as  if  the  trustee  had  duly  executed   a   conveyance   or 
assignment  of  the  lands  in  the  same  manner  and  for  the  same  estate. 

3-1.  When  anv  person  or  persons  shall  l)e  seized  or  possessed  of  c^°"'"t  """y  ^^^\  °^- 
any  lands  upon  any  trust  jointly  with  a  person  out  of  the  jurisdiction  persons  are  seized  of 
of  "^ the  said  court  or  who  cannot  be  found  it  shall  be  lawful  for  the'""^?    jointly   with 

•  ^  1  1  !•  1       1         1      •       i\  partie9    out  of  juris- 

said  court  to  make  an  order  vesting  the  lands  in  the  person  or  persons  diction  of  court  io. 
so  jointly  seized  or   pos.sessed    or   in  such  last-mentioned   person  ov]^^^}^^^°:,^^^'^^- 
persons  together  with  any  other  person  or  persons  in  such  manner  13  &  u  Vi'c.  c.  co. 
and  for  such  estate  as  the  said  court  shall  direct  and  the  order  shall  *■  ^^■ 
have  the  same  eifect  as  if  the  trustee  out  of  the  jurisdiction  or  who 
cannot  be  found  had  duly  executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  for  the  same  estate. 

35.  Where  any  person  jointly  or  solely  seized  or  possessed  of  any  Power  to  convey  in 
lands  upon,  any  trust  shall  after  a  demand  l)y  a  person  entitled  to  fr^^eo."    *  **  """^ 
require  a  conveyance  or  assignment  of  such  lands  or  a  duly  authorised  }^J^y■  f°AP  '•  ^^' 
agent  of  such  last-mentionecl  person  have  stated  in  writing  that  he      ""^ 
Avill  not  convey  or  assign  the  same  or  shall  neglect  or  refuse  to  convey 
or  assign  such  lands  for  the  space  of  twenty-eight   days  next  after  a 
proper  deed  for  conveying  or   assigning  the  same   sliall  have    been 
tendered  to  him  by  any  person  entitled  to  require  the  same  or  by  a 
duly  authorised  agent  of  such  last-mentioned  person  it  shall  be  lawful 
for  the  Supreme  Court  to  make  an  order  vesting  such  lands  in  such 
person  or  persons  in  such  manner  and  for  such  estate  as  the  said  com-t 
shall  direct  and  the  order  shall  have  the  same  effect  as  if  the  trustee 
had  duly  executed  a  conveyance  or  assignment  of  the  lands  in  the  same 
manner  for  the  same  estate. 

30.  When  anv  person  or  persons  shall  l)e   iointlv  entitled  ^xith  ^''^"Jojn''""'*?."^ 

•'J,.l  ■'  »,  ,       stock  out  of  jurisdio- 

any  person  out  of  the  jurisdiction  of  the  said  court  or  wlio  cannot  be  tion  or  his  survivor, 
found  or  concerning  whom  it  shall  be  uncertain  whether  he  bo  I'viiig  jg'y"."''j^-^'''j'y-,  2,, 
or  dead  to  any  stock  or  chose  in  action  upon   any  trust  it  shall  be  2  iving  1725. 
lawful  for  the' said  court  to  make  an  order  vestiug  the  right  to  transfer  ^^^o,  "■  ^"''  "'^ 

sucli 
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31  TicTOEii  No.  19.  sueli  stock  or  to  receive  tlie  clmclends  or  income  thereof  or  to  sue  for 

or  recover  such  chose  in  action  or  any  interest  in  respect   thereof 

either  in  such  person  or  persons  so  jointly  entitled  as  aforesaid  or  in 

such  last-mentioned  person  or  persons  together  Avith  any  person  or 

persons  the  said  court  may  appoint  and  when  any  sole  tru.stee  of  any 

stock  or  chose  in  action  shall  he  out  of  the  jurisdiction  of  the  said 

court  or  cannot  he  foimd  or  it  shall  he  uncertain  whether  he  be  living 

or  dead  it  shall  he  lawful  for  the  said  court  to  make  an  order  vesting 

the  right  to  transfer  such  stock  or  to  receive  the  dividends  or  income 

thereof  or  to  sue  for  and  recover  such  chose  in  action  or  any  interest 

in  respect  thereof  in  any  person  or  persons  the  said  court  may  appoint. 

When  trustee  of  stock  37.  Where  any  sole  trustee  of  any  stock  or  chose  in  action 

16  vfc  'no'^To*^"^'"-^  ^^^^^  neglect  or  refiise  to  transfer  such  stock  or  to  receive  the  dividends 

2  Priiig  1725.       "'"  or  income  thereof  or  to  sue  for  or  recover  such  chose  in  action  or  any 

8^23  ^^  ^'■°'  '^'  ''^    interest  in  respect  thereof  according  to  the  direction  of  the  person 

absolutely  entitled  thereto  for  the  space  of  twenty-eight  days  next 

after  a  request  in  v.'riting  for  that  purpose   shall  have  been  made  to 

him  by  the  person  absolutely  entitled  thereto  it  shall  be  lawful  for  the 

said  court  to  make  an  order  vesting  the  sole  right  to  transfer  such 

stock  or  to  receive  the  dividends  or  income  thereof  or  to  sue  for  and 

recover  such  chose  in  action  or  any  interest  in  respect  thereof  in  such 

person  or  persons  as  the  said  court  may  appoint. 

When  one  of  several  38.  Whcrc  any  oiic  of  the  trustces  of  any  stock  or  chose  in  action 

trustees  of  stock  re-  gi^^U  iicglcct  or  rcfusc  to  trausfcr  such  stock  or  to  receive  the  dividends 

fuses   to   transfer   or  .".,.„  ,  „  i         i  •  j.- 

receive  and  pay  over  Or   iiicomc   thereot   Or  to   sue  lor  or  recover  such  cJiosc  in   action 

i6'vic"'No  19     -'3  fi^'cording  to  the  directions  of  the  person  absolutely  entitled  thereto 

2  Pring  1726.      "    for  tlic  spacc  of  tweiity-eight  days  next  after  a  request  in  writing  for 

i3^&  u  Vic.  c.  60    ^i^^^  purjjose  shall  ha^-e  been  made  to  him  or  her  by  such  person  it 

shall  be  laWul  for  the  said  court  to  make  an  order  vesting  the  right 

to  transfer  such  stock  or  to  receive  the  dividends  or  income  thereof 

or  to  sue  for  and  recover  such  chose  in  action  in  the  other  trustee  or 

trustees  of  the   said  stock  or  chose  in  action  or  in  any  jiersou  or 

jjersons  whom  the  said  court  may  appoint  jointly  with  such  other 

trustee  or  trustees. 

When  stock  is  stand-  39.  When  any  stock  shall  be  standing  in  the  sole  name  of  a 

derated  ^  TrTon  °^ "  deccased  person  and  his  or  her  ]iersonal  representative  shall  be  out  of 

16  Vic.  No.  19  B.  24.  the  jurisdiction  of  the  said  court  or  cannot  be  found  or  it  shall  be 

i3^&"i4^v!c  c  60    i^iicertain  Avhether  such  personal  representative  be  living  or  dead  or 

8.  25.  such  personal  representative  shall  neglect  or  refuse  to  transfer  such 

stock  or  receive  the  dividends  or  income  thereof  according  to  the 

direction  of  the  person  absolutely  entitled  thereto  for  the  space  of 

twenty-eight  days  next  after  a  request  in  writing  for  that  purpose 

shall  have  been  made  to  him  by  the  person  entitled  as  aforesaid  it 

shall  be  lawful  for  the  said  court  to  make  an  order  vestiu"-  the  rio-ht 

to  transfer  such  stock  or  to  receive  the  dividends  or  income  thereof  in 

any  person  or  persons  whom  the  said  court  may  ajipoint. 

On  like  neglect  by  'iO.  Whcii  auy  stock  sliall  bc  standing  in  the  sole  name  of  a 

executor  similar  order  dcccascd  pcrsou  aiid  liis  pcrsoual  representative  shall  refuse  or  neglect 

i7Vic.  No.  48.  5.     to  transfer  such  stock  or  receive  the  dividends  or  income  thereof  for 

is'&'iIt^^'  5-    ■;  ^^^^  space  of  twenty-eight  days  next  after  an  order  of  the  Supreme 

'■"''■  Court  for  that  purpose  shall  have  been  served  upon  him  it  shall  be 

lawful 


TRUSTEES  AND  IXCArACITATED  PERSONS  ACT.  361 

lawful  for  the  said  court  to  make  an  order  vostiiif;^  tbo  ri^lit  to  transfer  3i  Yictobi*  No.  19. 
such  stock  or  to  receive  the  dividends  or  income  thereof  iu  any  person 
or  persons  whom  the  said  court  may  appoint. 

Uncerta'ni  Survivorship  or  Heirship  of  Trustee. 

il.  Where  there  shall  have  l)een  two  or  more  persons  jointly  when  it  u  uncertain 
seized   or   possessed   of  any   lands  upon  any  trust   and  it  shall  he  J^/_;^';^'^^'',^"^[^*J.J^'^'^"- 
uncertain  which  of  such  trustees  was  the   survivor  it  shall  l)e  lawful  ii>  Vic.  Xo.  i>j  s.  13. 
for  the  said  court  to  make  an  order  A-esting  such  lands  in  such  person  n^iT/vic  c  60 
or  persons  iu  such  manner  and  lor   sueli  estate  as  the  said  court  sliall  s- 13. 
direct  and  the  order  shall  have  the  same  effect  as  if  the  survivor  of  such 
trustees  had  duly  executed  a  conveyance  or  assignment  of  the  lands 
in  the  same  manner  tor  the  same  estate. 

4-2.  Where  any  one  or  more  person  or  persons  shall  liave  been  VHien  it  is  uncertain 
seized  or  possessed  of  any  lands   upon  any   trust  and  it  shall  not  be  to!lie"viIiV^r  dea(i* 
known  as  to  the  trustee  last  known  to   have  been  seized  or  possessed  m  Vic.  Xo.  19  s.  14. 
whether  he  be  living  or   dead  it  shall  be  lawful  for  the  said  court  to  i3''&"u  y^c.'  e.  co 
make  an  order  vesting  such  lands  in  such  person  or  jjersons  in  such  s.  11. 
manner  and   for  such  estate  as  the  said  court   shall   direct  and  the 
order  shall  have  the  same  effect  as  if  the  last  trustee  had  truly  executed 
a  conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the 
same  estate. 

43.  When  any  person  seized  of  anv  lands  upon  any  trust  shall  wiien  trustee  dies 
have  died  intestate  as  to  such  lands  wilbout  an  heir  or  sluill  have  died  Tg'v'.c'no.'io's.  15. 
and  it  shall  not  be  known  Avho  is  his  heir  or  devisee  it  shall  be  lawful  2  PHng  1724. 

for  the  said  court  to  make  an  order  vesting  such  lands  in  such  person  ^^j^  ^*  ^""^  '^'  '^^ 
or  persons  in  such  manner  and  for  si'ich  estate  as  the  said  court  shall 
direct  and  the  order  shall  have  the  same  effect  as  if  the  heir  or  devisee 
of  such  trustee  had  duly  executed  a  conveyance  of  the  lands  in  the 
same  manner  for  the  same  estate. 

Contingent  Mights. 

44.  When  any  lunatic  or  person  of  unsound  mind  shall  be  Court  mar  convey 
entitled  to  any  contingent  right  in  any  lands  upon  any  trust  or  by  imia'tit^irustccsond 
May  of  mortgage  it  shall  be  lawful  for  the  said  court  to  make  an  order  ?!.''1;'.s''B"s. 
wholly  releasing  such  lauds  from   such  contingent  right  or  disposing  2  i'ring'i722. 

of  the  same  to  such  person  or  persons  as  the  said  court  shall  direct '^'^'^  ^''^■•<=''°'- ■*■ 
and  the  order  shall  have  the  same  effect  as  if  the  trustee  or  mortgagee 
had  been  sane  and  had  duly  executed  a  deed  so  releasing  or  disposing 
of  the  contingent  right. 

45.  Where  any  infant  shall  be  entitled  to  any  contingent  right  Contingent  right*  of 

11  '      J  J.  1  /■  i  '  -J      1      11^1        1       "i-    1  ">f«nt    trustees    and 

va.  any  lands  upon  any  trust  or  l)y  Avay  01  mortgage  it  sliali  i)e  laA\lui  moit^ngoos. 

for  the  said  court  to  make  an  order  wholly  releasing  such  lands  from  i*l7"^-  ^°-},'^  '•  ^■ 

1  i-  i.       •    1  i  T  •  f   i.1  ?  1  2  1Vnigl723. 

such  contmgent  right  or  disposing  ot  the  same  to  such  person  or  isiMVic.  c.eos.  8. 

persons  as  the  said  court  shall  direct  and  the  order  shall  have  the 

same  effect  as  if  the  infant  had  l^een  tAventy-one  years  of  age  and  had 

duly  executed  a  deed   so   releasing  or  disposing  of  the  contingent 

right. 

4G.  When  any  person  solely  entitled  to  a  contingent  right  in  f^^",';^f "'  "s'"'  °^ 
any  lands  upon  any  trust  shall  be  out  of  the  jurisdiction  of  the  said  lo  vie.  No.  19  e.  u. 
court  or  cannot  be  found  it  shall  be  laAvful  for  the  said  court  to  make  }/!;'"? 'X"'    -« 

,  .  U  <x  l**  Vie.  c.  bu 

an  order  av holly  releasing  such  lands  from  such  contingent  right  or  g.  21. 

disposing 


13  &  li  Tic.  c.  GO 
F.  16 
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31  Victoria  No.  19.  disposing  of  tbe  Same  to  sucli  i:)erson  or  persons  as  the  said  court  shall 

direct  and  the  order  shall  have  the  same  effect  as  if  the  trustee  had 

duly  executed  a  conveyance  so  releasing  or  disposing  of  the  contingent 

right. 

Court  may  make  or-  47.  Whcu  ally  pcrsou  joiutly  entitled  with  any  other  person 

der  in  cases  where  or  persous  to  a  coutiugeut  right  ill  auy  lauds  upon  any  trust  shall 

emit'ied  wiu,  •'others  bc  out  of  the  jurisdiction  of  the  said  court  or  cannot  be  found  it  shall 

out  of  the  jurisdiction  ije  laT\'ful  for   tlic    Said   court  to   make  an    order    disposing    of  the 

°inpent''right*i^i  lands'  coutingeiit  right  of  the  person  out  of  the  jurisdiction  or  who  cannot 

16  Vic.  No.  19  9. 12.  be  found  to  the  person  or  persons  so  jointly  entitled  as  aforesaid  or 

13  &"i4  Vic' c.  GO    to  such  last-mentioned  person  or  jwrsous  together  with  any  other 

«■  12.  person  or  persons  and  the  order  shall  have  the   same  effect  as  if  the 

trustee    out  of  the  jurisdiction  or  who  cannot  be  found  had  duly 

executed  a  conveyance  so  releasing  or  disposing  of  the  contingent 

right. 

Contingent  right  of  48.  Whcii  auy  lauds  are  subject  to  a  contingent  right  in  au 

"6Vt>"xo'1rs  16   ^^iil^oi'^   person  or  class  of  unborn  persons  who  upon  coming  into 

2  Pring  1721.  existeiicc  would  in  respect  thereof  become  seized  or  ^iossessed  of  such 

"         "       ""    lands  upon  any  trust  it  shall  be  lawful  for  the  said  court  to  make  an 

order   which    shall   wholly    release   and    discharge  such  lands  from 

such   contingent  right  in  such    unborn   person   or   class  of  unborn 

persons  or  to  make  an  order  which  shall  vest  in  any  jierson  or  persons 

the  estate  or  estates  which  such  unborn  j^ei'sou  or  class  of  unborn 

persons  would  upon  coming  into  existence  be  seized  or  jjossessed  of 

in  such  lands. 

Power  to  make  an  49.  Ill   cvd'y  casB  whcrc  auy  jiGrsou  is  or  shall  be  jointly  or 

e'tale  ^on  'refusfi  'or  ^olciy  sclzed  or  posscsscd  of  ally  laiids  or  entitled  to  a  contingent  right 

neglect  of  a  trustee  to  therein  ujioii  auy  trust  and  a  demand  shall  have  been  made  upon  such 

iTyw.  No"^ 'I'^s!''^.     ti'ustee  by  a  person  entitled  to  require  a  couveyauce  or  assignment 

2  Pring  1732.  _       of  such   lauds  or  a  duly  authorised   ageut    of  such  last-mentioned 

15    16  ic.  c.  5o  s.  2.  pgj.go^    requiring    such   trustee   to    convey    or   assign    the   same    or 

to  release  such  contingent    right    it    shall   be   lawful   for  the   said 

court   if  the   said   court   shall    be   satisfied    that    such   trustee   has 

wilfully    refused    or    neglected    to     convey     or     assign     the    said 

lauds   for   the   space   of  twenty-eight    days   after   such   demand   to 

make  an  order  vesting  such  lands  in  such  person  in  such  manner 

and    for    such    estate  as   the    court    shall    direct    or   releasing    such 

contingent  right  in   such    manner  as  the  court  shall  direct  and  the 

said  order  shall  have  the  same  effect  as   if  the   trustee   had   duly 

executed  a  conveyance  or  assignment  of  the  lauds  or  a  release  of  such 

right  in  the  same  manner  and  for  the  same  estate. 

Power  to  convey  in  50.  Where  any  person  jointly  or  solely  entitled  to  a  contingent 

tieT  to  ^  MnUngrat  I'igiit  iu  auy  lands  upon  any  trust  shall  after  a  demand  for  a  conveyance 

"ght.  or  release  of  such   contingent  right  ])y  a  person  entitled  to  require  the 

2  Pring  1721."   '"'  ^  '  samc  or  a  duly  authorised  agent  of  such  last-mentioned  person  have 

stated  in  writing  that  he  will  not  convey  or  release  such  contingent 

right  or  shaU  neglect  or  refuse  to  convey  or  release  such  contingent 

right  for  the  space  of  twenty-eight  days  next  after  a  projier  deed  for 

conveying  or  releasing  tlie  same  shall  have  been  tendered  to  him  by 

any  person  entitled  to  require  the  same  or  by  a  duly  authorised  agent 

of  such  last-mentioned  person  it  shall  be  lawful  for  the  Supreme  Court 

to 
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to  make  an  ordor  vclcasin<?  or  disposinu'  of  sucli  contincjent  r'\'j;h\  in  3i  Victobh  No.  19. 
such  manner  as  it  shall  direct  and  the  order  shall  have  the  same  ellect 
as   if  tho   trustee  so  neglecting  or  refusing    had   duly    executed   a 
conveyance  so  releasing  or  disposing  of  the  contingent  right. 

Pi'vsons  to  he  deemed  Trustees. 

51.  T\'hen  a  decree  shall  have  been  made  hv  the  said  court  wiicn  a  decree   is 
directing  the  sale  of  any  lands  for  the  payment  of  the  debts  of  a  ^"^^^'."^  ^°;  paymennl- 
deceased  person  every  person  seized  or  possessed  of  such  lands  or  debts, 
entitled  to   a  contingent  right  therein  as  heir  or  under  the  will  ^^  ^2Vrln^\iri^  ^' ^ ' 
such  deceased  debtor  shall  be  deemed  to  be  so  seized  or  possessed  or  i3  &  it  Vic.  c.  60 
entitled  as  the  case  may  be  iipon  a  trust  within  the  meaning  of  this '"'*■ 

Act  and  the  said  court  is  hereby  empowered  to  make  an  order  wholly 
discharging  the  contingent  right  under  the  will  of  such  deceased 
debtor  of  any  unborn  person. 

52.  Wiien  any  decree  or  order  shall  have  been  made  l)y  the  Supreme  Court  may 
Supreme  Court  directing  the  sale  of  any  lands  for  any  ]Jurpose  "'^fj^j/^i^^."^^",^  f""" 
Avhatcver  every  person  seized  or  possessed  of  such  land  or  entitled  to  Iieuof'convevanceby 
a  contingent  right  therein  being  a  party  to  the  suit  or  proceeding  "f,{"adee'rteor''ord"r 
in  which  such  decree  or  order  shall  have  been  made  and  bound  for  sale. 
thereby  or  being  otherwise  bound  by  such  decree  or  order  shall  be  3'p].j',^;^73i^*'  ^' 
deemed  to  be  so  seized  or  possessed  or  entitled  (as  the  ease  may  be)  I5&i6,vic.c.  559. 1. 
upon  a  trust  within  the  meaning  of  this  Act  and  in  every  such  case 

it  shall  be  lawful  for  the  said  court  if  the  said  court  shall  think  it 
expedient  for  the  purpose  of  carrying  such  sale  into  ed'ect  to  make  an 
order  vesting  such  lands  or  any  part  thereof  for  such  estate  as  the 
court  shall  think  fit  cither  in  any  purchaser  or  in  such  other  person 
as  the  court  shall  direct  and  every  such  order  sliall  have  the  same 
effect  as  if  such  person  so  seized  or  possessed  or  entitled  had  been  free 
from  all  disability  and  had  duly  executed  all  proper  conveyances  and 
assignments  of  such  lands  for  such  estate. 

Contracts  affecting  Incapacitated  Persons. 

53.  The  guardian  of  anv  infant  with  the  aijprobation  of  theSupreme  Such  agreements  may 
Court  in  equity  to  be  signified  by  an  order  to  be  made  on  the  petition  |j:|,',",heYpprobniion 
of  such  guardian  in  a  simimary  ^^'av  mav  enti-r  into  anv  agreement  for  of  the  eourt  and  by 
or  on  behalf  of  such  infant 'and' the  committee  of  the  estate  of  any  ^^^i;™;'^;^^^^^ 
lunatic  witli  the  approbation  of  the   Supreme  Court  as  aforesaid  to  be  eourt. 
signified  by  an  order  to  be  made  in  the  petition  of  such  committee  in  a  Jy  c^esl'te. 
summary  Avay  may  enter  into  any  agreement  for  or  on  the  l)ehalf  of  aPringieso. 
such  lunatic  which  the  guardian  of  an  infant  may  enter  into  for  or  on 

the  behalf  of  an  infant  bv  virtue  of  this  Act. 

» 

51.  When  any  person  who  sliall  liave  contracted  to  sell  mort- Committee  of  lunatics 
gage  let  tUvide  exchange  or  otherwise  dispose  of  any  land  shall  after-  court^'^may"  convey 
wards  become  lunatic  and  a  specific  performance  of  such   contract  land  in  porformanco 
either  AvhoUy  or  so  far  as  the  same  shall  remain  to  be  performed  shall  j(  oeo.Tv!  a  1  Wm. 
have  been  decreed  by  the  Supreme  Com"t  in  equity  either  before  or  after  i  v.  c.  65  s.  27. 
such  lunacy  it  shall  be  laAvful  for  the  committee  of  the  estate  of  such  "   ""^     "' 
lunatic  in  the  place  of  such  lunatic  by  the  dii-i^ction  of  the  Supreme 
Com-t  as  aforesaid  to  be  signified  by  an  order  to  be  made  on  theiietitiun 
of  the  plaintiff  or  any  of  the  plaintiffs  in  such  suit  to  convey  such  land 
in  pursuance  of  such  decree  to  such  person  and  in  such  manner  as  the 

Supreme 


361  TRUSTEES  AND  INCAPACITATED  PERSONS  ACT. 

31  VicToniJ!  Xo.  19.  Supreme  Court  as  aforesaid  shall  direct  and  tlie  piu'chase  money  or  so 
much  thereof  as  remains  unpaid  shall  he  paid  to  the  committee  of  such 
lunatic. 
The  court  may  order  55.   It  sliall  he  lawful  for  tlic  Supremc  Coiu't  as  aforesaid  to 

to^brsoid'  ol  char' «i  ordcr  any  laud  of  or  to  which  any  person  heing  hmatic  shall  he  seized 
by  mortgage  for  rais-  or  posscsscd  or  entitled  to  he  sold  or  charged  and  encumhered  hy  way 
ing  money  for  the  ^  uiorttrao-c  Or  othei'wise  disposed  of  as  shall  he  deemed  most  expedient 

parment  ot  debts  kc.   '  oo  „..  ^  „  j/>j_iiij 

ii'Geo.  IV.&  1  Wm.  for  the  purpose  oi  raising  money  lor  payment  ot  ihe  debts  or  engage- 
Tprin^^iGsi^  meuts  of  sucli  luuatic  the  discharge  of  any  encumhrances  on  his  estates 
the  costs  of  applying  for  and  ohtaining  the  coimuission  of  lunacy  and 
in  oi^position  thereto  and  all  proceedings  under  the  said  commission 
and  the  costs  of  such  sales  mortgages  charges  and  encumbrances  and 
other  dispositions  or  for  any  of  such  purposes  as  aforesaid  as  such  court 
shall  respectively  dn-ect  and  that  the  moneys  arising  from  any  such 
sale  mortgage  charge  encumbrance  or  other  disposition  may  be  paid 
laid  out  and  applied  in  payment  of  the  debts  and  engagements  of  such 
lunatic  the  discharge  of  any  eucmnbrauces  on  his  estates  the  costs  of 
applying  for  and  obtaining  the  commission  of  lunacy  and  in  opposition 
thereto  and  all  proceedings  under  the  same  commission  or  iuciUTcd 
under  the  order  of  such  court  as  aforesaid  and  the  costs  of  such  sales 
mortgages  charges  and  encumbrances  and  other  dispositions  in  such 
manner  as  the  said  court  as  aforesaid  shall  direct  and  to  direct  the 
committee  of  the  estate  of  such  person  to  execute  in  the  place  of  such 
person  respectively  conveyances  of  the  estates  so  to  be  sold  mortgaged 
encumbered  or  disposed  of  and  to  do  all  such  acts  as  shall  he  necessary 
to  effectuate  the  same  in  such  manner  as  such  court  as  aforesaid  shall 
direct. 
Surplus  of  moneys  to  56.  Provided  always  that  on  any  sale  mortgage  charge  encum- 

''s  t'lf  'estlt™''  ""'""^'^  brauce  or  other  disposition  which  shall  be  made  in  pursuance  of  this 
11  Geo.  IV.  &  1  Wm.  Act  the  pcrsou  whose  estate  shall  be  sold  mortgaged  charged  encum- 
2^ring']68i^'  bered  or  otherwise  disclosed  of  and  his  or  her  heirs  next  of  kin  devisees 
legatees  executors  administrators  and  assigns  shall  have  such  and  the 
like  interest  in  the  surj)lus  which  shall  remain  after  answering  the 
l^iu'poses  aforesaid  of  the  money  raised  by  such  sale  mortgage  charge 
encumbrance  or  other  disposition  as  he  she  or  they  would  have  had  in 
the  estate  by  the  sale  mortgage  charge  encumbrance  or  other  disposition 
of  which  such  moneys  shall  be  raised  if  no  such  sale  mortgage  charge 
encumbrance  or  other  disposition  had  been  made  and  such  moneys 
shall  he  of  the  same  natu^re  and  character  as  the  estate  so  sold  mort- 
gaged charged  encumhered  or  disposed  of  and  it  shall  be  lawfid  for  the 
said  Supreme  Com*t  as  aforesaid  to  make  such  orders  and  to  dhect  such 
acts  and  deeds  to  be  done  and  executed  as  shall  be  necessary  for 
carrying  the  aforesaid  objects  into  effect  and  for  the  due  apj)lication  of 
such  surplus  moneys. 
Act  shau  not  subject  57.   Pi'ovided  uevertlieless  that  nothing  in  this  Act  contained 

rcbtrot°henvi's''e''than  ^^^^^  oxtcud  to  suhjcct  any  part  of  the  estates  of  any  person  being 
they  are  now  subject,  lunatic  to  tlic  dcbts  Or  demands  of  his  creditors  othenvise  than  as  the 
iv.^c'''(i5's  30^  ^^  ™^^''^c  ^^'^  now  subject  and  liable  by  due  course  of  law  but  only  to 
2  Pring  i6bi.  authorisc  the  Supreme  Court  as  aforesaid  to  make  order  in  such  cases 

as  are  hereinbefore  mentioned  when  the  same  shall  be  deemed  just  and 
I'easonable  or  for  the  benefit  or  advantage  of  such  Ivmatic. 

58.  Every 
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5S.  Everv  surrender  and  lease  ai?recmcnt  conveyance  mortcrac-e  sivictohix  Xoia. 
or  other  disposition  respectively  granted  and  accepted  executed  and  surrcndJTaiia  leases 
made  by  virtue  of  tliis  Act  shall  be  and  be  deemed  as  A'alid  and  legal  deemed  valid, 
to  all  intents  and  purposes  as  if  the  person  by  Avhoin  or  in  whose  place  }v*^c''''g3  9  31^  ^"'' 
or  on  whose  Ijehalf  the  same  respectively  shall  be  granted  or  accepted  2  Pring  icsi. 
executed  and  made  had  been  of  full  age  unmarried  or  of  sane  mind 
and  had  granted  accepted  made  and  executed  the  same  and  every  sucli 
surrender  and  lease  respectively  made  and  accepted  by  or  on  the  behalf 
of  afemme  covert  shall  be  valid.  ^ 

Stock  and  Ilojicy  of  IncapacUated  Persons. 

59.  It  shall  be  lawful  for  the  Supreme  Court  in  equity  by  Court  may  order  divi- 
an  order  to  be  made  on  the  petition  of  the  guardian  of  any  infant  il'g"^t'o°infam9'"to"bo 
in  whose  name  any  stock  shall  be  standing  or  any  sum  of  money  applied  for  mainten. 
by  vu'tue  of  any  Act  for  i^aying  off  any  stock  and  who  shall  be  i^oeo.  iv.  &  1  Wm. 
benelicially  entitled  thereto  or  if  there  shall  be  no  guardian  by  an  iv.  c.  63 .-.  32. 
order  to  be  made  in  any  cause  depending  in  the  said  court  to  direct  "  ^'"'^  ^'^^^' 

all  or  any  part  of  the  dividends  due  or  to  become  due  in  respect 
of  such  stocks  or  any  such  sum  of  money  to  be  paid  to  any  guardian 
of  sitch  infant  or  to  any  other  person  according  to  the  discretion  of 
such  com't  for  the  maintenance  and  education  or  otherwise  for  the 
benefit  of  such  infant  such  guardian  or  other  person  to  whom  such 
payment  shall  be  directed  to  be  made  being  named  in  the  order  directing 
such  payment  and  the  receipt  of  such  guardian  or  other  person  for 
such  dividends  or  sum  of  money  or  any  part  thereof  shall  be  as  effectual 
as  if  such  infant  had  attained  the  age  of  twenty-one  years  and  had 
signed  and  given  the  same. 

60.  Where  any  stock  shall  be  standing  in  the  name  of  or  shall  stock  belonging   to 
be  vested  in  any  person  being  lunatic  Avho  shall  be  beneficially  entitled  d'".ild"bv  "i.c  courtTo 
thereto  or  shall  be  standing  in  the  name  of  or  vested  in  any  person  be  imnsferrcJ. 
being  committee  of  the  estate  of  a  person  found  lunatic  in  trust  for  or  iv.''c^.''g5  I^.^^™" 
as  part  of  his  property  and  such  committee  shall  have  died  intestate  2  Piing  1682. 

or  shall  hunsclf  become  lunatic  or  shall  be  out  of  the  jurisdiction  of 
or  not  amenable  to  the  process  of  the  Supreme  Court  in  equity  or  it 
shall  be  uncertain  whether  such  committee  be  living  or  dead  or  such 
committee  shall  neglect  or  refuse  to  transfer  such  stock  and  to  receive 
and  pay  over  the  dividends  thereof  to  a  new  committee  or  as  he  shall 
du'cct  for  the  space  of  fourteen  days  next  after  a  request  in  writing  for 
that  pui-pose  shall  have  been  made  by  any  new  committee  then  and  in 
every  or  any  such  case  it  shall  be  lawful  for  the  Supreme  Court  as 
aforesaid  upon  the  petition  of  the  committee  of  the  estjites  of  the  person 
being  lunatic  or  of  the  person  reported  by  the  master  to  whom  the 
matter  is  referred  as  a  proper  person  to  be  such  committee  although 
such  report  shall  not  have  been  confii-med  to  direct  such  person  as  such 
court  shall  think  proper  to  appoint  for  that  purpose  to  transfer  such 
stock  to  or  into  the  name  of  any  new  committee  or  in  the  name  of  the 
accountant-general  of  the  said  court  or  otherwise  and  also  to  receive 
and  pay  over  the  dividends  thereof  or  such  sum  or  sums  of  money  in 
such  manner  as  such  court  shall  think  proper  and  such  transfers  and 
payments  shall  be  valid  and  effectual  to  all  intents  and  purposes  what- 
soever. 

Gl.  Where 
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31  VioTORia:  No.  10.  61.  Where  any  stock  shall  be  staudiug  in  the  name  of  or  vested 

in  any  person  residing  out  of  Queensland  it  shall  be  lawful  for  the 

wiieve  stock  siiaii  be  Supreme  Coiu't  as  aforesaid  upon  petition  and  proof  being  made  to 

etaiiriing  in  the  names  j^jg  q^.  their  satisfactioii  that  sucli  person  has  been  declared  lunatic 

out  of  Queensland  the  and  that  liis  personal  estate,  has  been  vested  in  a  ciu'ator  or  other  person 

court  luay  direct  tiie  appointed  for  tlic  management  thereof  according  to  the  laws  of  the 

iroea  IV.  &  1  Wm.  place  where  such  person  shall  reside  to  direct  any  person  whom  such 

2^  ^'  ^  iG8-?^  court  shall  think  proper  to  appoint  for  that  j)urpose  to  transfer  such 

,   "°°      "'  stock  or  any  part  or  parts  thereof  into  the  name  of  any  such  curator  or 

other  such  person  as  aforesaid  or  otherwise  and  also  to  receive  and 

2'^y  over  the  dividends  thereof  as  su.ch  court  shall  think  lit  and  that 

such  transfer  and  payments  shall  be  valid  and  effectual  to  all  intents 

and  purposes  whatsoever. 

Money  of  infants  and  02.  Wlierc  any  infant  or  person  of  unsound  mind  shall  be  entitled 

persons  of  unsound  {q  ^^ij  moncy  payable  in  discharge  of  any  lands  stock  or  chose  in  action 

TOi'irt.  °    "  '^'"'  '°    conveyed  assigned  or  transferred  under  this  Act  it  shall  be  lawful  for 

16  Vic^No^igs.  4G.  ^lic  person  by  whom  such  money  is  payable  to  pay  the  same  into  any 

""°     "  ■  of  the  banks  established  in  this  colony  by  Acts  of  Parliament  or  Council 

in  the  name  and  with  the  privity  of  the  master  in  equity  of  the  Supreme 

Court  in  trust  in  any  cause  then  depending  concerning  such  money 

or  if  there  shall  be  no  svicli  cause  to  the  credit  of  such  infant  or  j)erson 

of  unsomid  mind  subject  to  the  order  or  disposition  of  the  said  cotu't 

and  it  shall  be  lawful  for  the  said  coiu-t  upon  petition  in  a  summary 

way  to  order  any  money  so  paid  to  be  invested  in  such  manner  as  the 

said  court  shall  think  fit  and  to  order  payment  or  distribution  thereof 

or  payment  of  the  dividends  or  interest  thereof  as  to  the  said  court 

shall  seem  reasonable  and  every  cashier  of  any  bank  who  shall  receive 

any  such  money  is  hereby  required  to  give  to  the  person  paying  the 

same  a  receipt  for  such  money  and  such  receipt  shall  be  an  effectual 

discharge  for  the  money  therein  respectively  expressed  to  have  been 

received. 

Realty  of  Incapacitated  Persons. 
Guardians  of  minors  63.  lu  all  cascs  whcrc  any  person  being  under  the  age  of  twenty- 

&c.  in  order  to  the  one  ycai's  Or  ^  femmc  covert  is  or  shall  become  entitled  to  any  lease  or 
re'iewai''of"icase3  may  Icascs  made  or  granted  or  to  be  made  or  granted  for  the  life  or  lives  of 
apply  to  the  court  in  one  Or  uiorc  pcrsou  or  persons  or  for  any  term  of  years  either  absolute 

cniiitv  fliicl   Dv    order  v  v 

may  surrender  such  Or  determinable  upon  the  death  of  one  or  more  person  or  i^ersons  or 
leases  and  renew  the  otherwise  it  sliall  be  lawful  for  sucli  person  under  the  age  of  twenty- 
11  Geo.  IV.  &iWm.  0116  ycai's  Or  for  his  or  her  guardian  or  other  jierson  on  his  behalf  and 
2^rin''^i676^  ^^^  such  femnw  covert   or  any  person  on  her  behalf  to  ajijily  to  the 

Supreme  Court  in  equity  as  to  land  within  its  jurisdiction  by  petition 
or  motion  in  a  summary  way  and  by  the  order  and  direction  of 
the  said  court  such  infant  or  Jemme  covert  or  his  guardian  or  any 
person  appointed  in  the  place  of  su^cli  infant  or  femnie  covert 
by  the  said  court  shall  and  may  be  enabled  from  time  to  time 
by  deed  or  deeds  to  surrender  such  lease  or  leases  and  accept  and  take 
in  the  place  and  for  the  benefit  of  such  person  under  the  age  of  twenty- 
one  years  or  femme  covert  one  or  more  new  lease  or  leases  of  the 
premises  comprised  in  such  lease  surrendered  by  virtue  of  this  Act  for 
and  dm'ing  such  number  of  lives  or  for  such  term  or  terms  of  years 

determinable 
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determinable  upon  such  number  of  lives  or  for  such  term  or  tonus  of  ai  VictobleNo.  19. 
years  al)solute  as  Avas  or  were  mentioned  or  contained  in  the  lease  or  — 

leases  so  surrendered  at  the  niaking  thereof  respectively  or  otherwise 
as  the  said  court  shall  direct. 

04.  In  all  cases  where  any  person  being  kmatic  shall  become  Committees  of  luna- 
entitled  to  anv  lease  or  leases  made  or  "ranted  or  to  be  made  or  crranted ''"  ""^ '" '"'"', 

o        ,,        ,.„  •, .  ..  ^  „  o"'''^'""  manner  surrender 

tor  tlic  lueor  lives  01  one  or  more  person  or  persons  or  for  any  term  of  lease  and  renew  the 

vears  either  absolute  or  determinable  iii)on  the  death  of  one  or  more  ?1"^^  ^''t^t  .  ,  «r 

person  or  persons  or  otherwise  it  shall  be  lawful  lor  the  committee  of  iv.  c.  65  s.  13. 

the  estate  of  such  person  to  apply  to  the  Supreme  Court  in  equitv  ^  ^""^  ^^^^' 

by  petition   or   motion  in   a  summary  Avay  and   by    the    order   and 

direction  of  the  said  court  such  committee  sliall  and  may  be  enabled 

from  time  to  time  by  deed  or  deeds  in  the  place  of  such  lunatic  to 

surrender  such  lease  or  leases  and  accept  and  take  in  the  name  and 

for  the  bcuclit  of  such  lunatic  one  or  more  new  lease  or  leases  of  the 

premises  comprised  in  such  lease  or  leases  surrendered  by  Airtue of  this 

Act  for  and  during-  such  number  of  lives  or  for  such  term  or  terms  of 

years  absolute  or  determinable  as  aforesaid  as  was  or  Avere  mentioned 

or   contained   in   the  lease  or  leases  so  surrendered   at  the   making 

thereof  respectively  or  otherwise  as  the  said  court  shall  direct. 

65.   Every  sum  of  money  and  other  consideration  paid  by  any  charges  attending 
guardian  trustee  committee   or  other  person  as  a  line  premium   or  ™"j]''"'g°,|^,'p^'^^^^[,g 
income  or  in  the  nature  of  a  tine  premium  or  income  for  the  renewal  court  shall  direct, 
of  any  such  lease  and  all  reasonable  charges  incident  thereto  shall  be  Jy  ^"^  65 1  iV  ^^"'" 
paid  out  of  the  estate  or  effects  of  the  infant  or  lunatic  for  Avliose  benefit  -  Pring  igtr. 
the  lease  shall  be  reucAA'cd  or  shall  be  a  charge  upon  the  leasehold 
j)remises  together  Avith  interest  for  the  same  as  the  said  court  as  afore- 
said  shall  direct  and   determine  and  as  to  leases  to  be  made  upon 
surrenders  by  femmes  covert  unless  the  fine  or  consideration  of  such 
lease  and  the  reasonable  charges  shall  be  other AA-ise  paid  or  secured 
the  same  together  AAdth  interest  shall  be  a  charge  upon  such  leasehold 
premises  for  the  benefit  of  the  person  A\ho  shall  advance  the  same. 

6G.  EA'Ciy  lease  to  be  n^ncAved  as  afoi'esaid  shall  operate  and  be  New  leases  simii  be  to 
to  the  same  uses  and  be  liable  to  the  same  trusts  charges  encumbrances  il''Gco.''iv'i"i  AVm. 
dispositions  de\'ices  and  conditions  as  the  lease  to  be  from  time  to  time  iv.  c.  C5  s^is. 
surrendered  as  afoi-esaid  Avas  or  would  have  been  subject  to  in  case  such  ^  ^""^  ^^'^' 
surrender  had  not  been  made. 

07.  Where  any  person  being  under  the  age  of  twenty-one  years  infants  and  married 
or  a  femiiie  coccrt  might  in  pursuance  of  any  covenant  or  agreement  grnnu-enTwaiT^f  '° 
if  not  under  disability  be  compelled  to  rencAV  any  lease  made  or  to  be  i'"**'-      ^ 
made  for  the  life  or  lives  of  one  or  more  person  or  persons  or  for  any  Jy.  c'cs  s.'ic. 
term  or  number  of  ycai*s  absolute  or  determinable  on  the  death  of  one  -  P""g  ""'"C- 
or  more  ])erson  or  persons  it  shall  be  hiAvful  to  and  for  such  infant  or 
its  guardian  in  the  name  of  such  infant  or  such  femme  covert  by  the 
direction  of  the  Supreme  Court  in  equity  to  be  signified  by  an  order 
to  be  made  in  a  summary  Avay  upon  the  petition  of  such  infant  or  his 
guardian  or  of  such  femme  covert  or  of  any  person  entitled  to  such 
rencAval  from  time  to  time  to  accept  of  a  surrender  of  such  lease  and 
to  make  and  execute  a  ncAV  lease  of  the  premises  comprised  in  such 
lease  for  and  dm-iug  such  number  of  lives  or  for  such  term  or  terms 
determinable  upon  such  number  of  lives  or  for  such  term  or  terms  of 

years 
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31  A'lcioHii  Xo.  19.  years  absolute  as  was  or  were  mentioned  in  the  lease  so  sniTeudered  at 

the   makinsr   thereof  or  otherwise  as  the  court  bv  such  order  shall 

du-ect. 
Supreme  Court  may  68.  Where  auy  persou  being  an  infant  luider  the  age  of  twenty- 

authorise  leases  to  be  gue  ycai's  is  or  shall  be  seized  or  possessed  of  or  entitled  to  any  land 
ing  t'o°infants  wiien  u  iu  fe8  or  iu  tail  Or  to  auy  leasehold  land  for  an  absolute  interest  and  it 
i3°to  the  benefit  of  gi^j^]^!  ajipcar  to  the  Supreme  Court  iu  equity  to  be  for  the  benefit  of 
ii^GeoTv.  &  1  Wm.  such  pei'sou  that  a  lease  or  under  lease  should  l)e  made  of  such  estates 
IV.  c.  65  s^i7.  fQi-  terms  of  years  for  encoiu-aging  the  erection  of  buildings  thereon  or 

""°     '  ■  for  repairing  buildings  actually  being  thereon  or  the  worldng  of  mines 

or  otherwise  improving  the  same  or  for  farming  or  other  purposes  it 
shall  be  lawful  for  sucli  infant  or  his  guardian  in  the  name  of  such 
infant  by  the  direction  of  the  said  court  to  be  signified  by  an 
order  to  he  made  in  a  summary  way  upon  the  petition  of  such  infant 
or  his  guardian  to  make  such  lease  of  the  land  of  such  persons  respec- 
tively or  any  part  thereof  according  to  his  or  her  interest  therein 
respectively  and  to  the  natm*e  of  the  tenure  of  such  estates  respectively 
for  such  term  or  terms  of  years  and  subject  to  such  rents  and  covenants 
as  the  said  coiu't  shall  direct  but  in  no  such  case  shall  any  fine  or 
premium  be  taken  and  in  every  such  case  the  best  rent  that  can  be 
obtained  regard  being  had  to  the  nature  of  the  lease  shall  be  reserved 
upon  such  lease  and  the  leases  and  covenants  and  provisions  therein 
shall  be  settled  and  apjiroved  of  by  a  master  of  the  said  com-t  and  a 
counterpart  of  every  such  lease  shall  be  executed  by  the  lessee  or  lessees 
therein  to  be  named  and  such  counterparts  shall  be  deposited  for  safe 
custody  iu  the  master's  office  until  such  infant  shall  attain  twenty-one 
but  with  liberty  to  proi)er  parties  to  have  the  use  thereof  if  requu-ed 
in  the  meantime  for  the  piu'jiose  of  enforcing  any  of  the  covenants 
therein  contained  Provided  that  no  lease  be  made  of  the  capital 
mansion  house  and  the  park  and  grounds  respectively  held  therewith 
for  any  period  exceeding  the  minority  of  any  such  infant. 
If  persons  bound  to  69.  Wlierc  any  person  Avho  in  pm-suance  of  any  covenant  or 

renew  are  out  of  the  aopreement  ui  Avritiug  mi"'ht  if  within  the  iiu'isdiction  and  amenable  to 

junsdictiou  of  the  ~  n  i  i        r-i  /^  ,     •  -^       i  n     i     j  i 

court  the  renewals     thc  proccss  ot  the  Supreme  Coiu't  m  equity   be  compelled  to  execute 

Tr3on^a'"''ointed\    ^^J  Icasc  by  Way  of  rcuewal  shall  not  be  mthin  the  jiu'isdiction  or  not 

the  Supreme  Court  in  amenable  to  tlic  proccss  of  the  said  coui't  it  shall  be  lawful  to  and  for 

lou  'who'^o'u-'hrtr'^    ^'^^  ^^^'^  com-t  by  an  order  to  be  made  upon  the  petition  of  any  person 

have  renewed.  Or  any  of  the  pcrsoiis  entitled  to  such  renewal  (Avhether  such  person  be 

IV  ^^65^^18.^^™'  ^^'  ^^"^  ^'^^  under  any  disability)  to  direct  such  person  as  the  said  com't 

2  Priug  1677.  shall  think  proper  to  appoint  for  that  purj^ose  to  accept  a  siu'render  of 

the  subsisting  lease  and  make  and  execute  a  new  lease  in  the  name  of 

the  person  who  ought  to  have  renewed  the  same  and  such  deed  executed 

by  the  person  to  be  appointed  as  aforesaid  shall  be  as  valid  as  if  the 

person  in  Avhose  name  the  same  shall  be  made  had  executed  the  same 

and  had  been  alive  and  not  under  any  disability  but  in  every  such  case 

it  shall  be  in  the  discretion  of  the  said  com-t  if  under  the  circumstances 

it  shall  seem  requisite  to  direct  a  bill  to  be  filed  to  establish  the  right 

of  the  party  seeking  the  renewal  and  not  to  make  the  order  for  such 

new  lease  imless  by  the  decree  to  be  made  in  such  cause  or  until  after 

such  decree  shaU  have  been  made. 

70.  Where 
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70.  "Wliere  any  person  beini?  lunatic  is  or  sliall  be  entitled  or  3i  Victorle  no.  lo. 
has  a  riglit  or  in  pursuance  of  any  covenant  or  agreement  might  if  not  committccTof  innn- 
under  disability  be  compelled  to  renew  any  lease  made  or  to  be  made  tics  by  the  cUrcc;ion 
for  the  life  or  lives  of  one  or  more  i)erson  or  persons  or  for  any  term  or  "^^^''j  "^of  sur'r/ndcra 
number  of  years  absolute  or  determinable  on  the  death  of  one  or  more  and  make  new  Uasca. 
person  or  persons  or  otherwise  it  shall  be  lawful  to  and  for  the  jy^'^gg^y'^^^™* 
committee  of  the  estate  of  such  lunatic  in  the  name  of  such  lunatic  2  Pring  1677. 

by  the  direction  of  tlie  Supreme  Court  in  equity  to  be  signiilcd  by  an 
order  to  be  made  in  a  summary  way  upon  the  petition  of  such  comiiiittee 
or  of  any  person  entitled  to  such  renewal  from  time  to  time  to  accept 
of  a  sm-render  of  such  lease  and  to  make  and  execute  to  any  ])erson  a 
new  lease  of  the  premises  comprised  in  such  lease  to  be  sm-rendered  by 
virtue  of  this  Act  for  and  during  such  number  of  lives  or  for  such  term 
or  terms  of  years  determinable  upon  such  number  of  lives  or  for  such 
term  or  terms  of  years  absolute  as  were  mentioned  or  contained  in  such 
lease  so  surrendered  at  the  making  thereof  or  otherwise  as  the  said 
com-t  as  aforesaid  by  such  order  shall  direct  and  this  provision  shall 
extend  as  well  to  cases  where  the  lunatic  shall  not  be  compellalile  to 
renew  but  it  shall  be  for  his  benefit  to  do  so  as  to  cases  where  a  renewal 
might  be  effectually  enforced  against  the  lunatic  if  of  soiuid  mind. 

71.  Provided  always  that  no  renewed  lease  shall  be  executed  by  Finos  to  be  paid 
A'irtue  of  this  Act  in  pursuance  of  any  covenant  or  agreement  unless  ^'''^°?  '■ciewaia  and 

.1       n         /-n  \  I       J.1  '  n  /■.•  \  counterpurts  areeie- 

the  line  (it  any)  or  such  other  sum  or  sums  ot  money  (11  any)  as  ought  cuted. 
to  be  j)aid  on  such  renewal  and  such  things  (if  any)  as  ought  to  be  Jy^^'^gJ^Jo^^^^'- 
perfornied  in  pursuance  of  such  covenant  or  agreement  by  the  lessee  or  2  Priug  i678. 
tenant  be  first  paid  and  performed  and  counterparts  of  every  renewed 
lease  to  be  executed  by  vu'tue  of  this  Act  shaU  be  duly  executed  by  the 
lessee. 

72.  All  fines  premiums  and  sums  of  money  which  shall  be  had  Premiums  how  to  be 
received  or  paid  for  or  on  accoimt  of  the  renewal  of  any  lease  after  a  f^  q^q  iv  &  1  w 
deduction  of  all  necessary  incidental  charges  and  expenses  shall  be  paid  iv.  c.  g5  s.  21. 

if  such  renewal  shall  be  made  by  or  in  the  name  of  an  infant  to  liis"^""s  i^^^s. 

guardian  and  l)e  applied  and  disposed  of  for  the  benefit  of  such  infant 

in  such  manner  as  the  said  coiu't  shall  direct  if  such  renewal  shall  l)e 

made  l)y  afemme  covert  to  such  person  or  in  such  manner  as  the  court 

shall  dhect  for  her  benefit  if  such  rencAval  sliall  be  made  in  the  name 

of  any  person  out  of  jimsdiction  or  not  amenable  as  aforesaid  to  such 

person  or  in  such  manner  or  into  the  Supreme  Coiut  in  equity  to  such 

account  and  to  be  applied  and  disposed  of  as  the  said  com-t  shall  dii'cct 

and  if  such  renewal  should  be  made  in  the  name  of  a  lunatic  to  the 

committee  of  the  estate  of  such  limatic  and  lie  applied  and  disposed  of 

for  the  benefit  of  such  hmatic  in  such  manner  as  the  court  as  aforesaid  ou  death  of  Umatic 

shall  direct  but  upon  the  death  of  such  lunatic  all  such  smn  and  sums  money  arising  by 

„  ,,,'•..  ir.  •  1,1,.  such  hncs  to  be  con- 

of  money  as  shall  arise  by  such  fines  or  premiums  or  so  much  thereof  sidered  real  estat«. 

as  shall  remain  unapplied  for  the  benefit  of  such  lunatic  at  his  death 

shall  as  between  the  representatives  of  the  real  and  personal  estates  of 

such  lunatic  be  considered  as  real  estate  unless  such  lunatic  shall  be 

tenant  for  life  only  and  then  the  same  shall  be  considered  as  personal 

estate. 

73.  Where  any  person  being  limatic  is  or  shall  be  seized  or  The  power  of  leasing 
possessed  of  any  land  either  for  life  or  for  some  other  estate  with  power  havt^g^au^ted"'"'" 

z  of 
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31  A'lCTOEi-E  No.  19.  of  granting  leases  and  taking  fines  reserving  small  rents  on  such  leases 

for  one  two  or  three  lives  in  possession  or  reversion  or  for  some  nimiber 

cu'ted  i^Thc'^com-      of  years  determinable  upon  lives  or  for  any  term  of  years  absolutely 
mittee.  gi^,^c]i  powcr  of  Icasiug  wliicli  is  or  shall  be  vested  in  such  person  being 

IV.  c^'es  s.'23.     ™'  kmatic  and  having  a  limited  estate  only  shall  and  may  be  executed  by 
2  Pring  1680.  -tiie  committee  of  the  estate  of  such  person  imder  the  direction  and 

order  of  the  Supreme  Coiu't  as  aforesaid. 

Where  lunatics  are  74.  Where  any  person  being  lunatic  is  or   shall  be  seized  or 

ofe^ili'ortn  abs^  posscsscd  of  or  entitled  to  any  land  in  fee  or  in  tad  or  to  any  leasehold 

lute  interest  in  lease-  land  for  an  absokitc  interest  and  it  shall  appear  to  the  Supreme  Coiu't 

u°ay  dteeT  leaser'to  as  aforcsaid  to  be  for  the  benefit  of  such  person  that  a  lease  or  under 

be  made.  Icasc  should  bc  made  of  such  estates  for  terms  of  years  for  encouraging 

IV.  o!'65 1 24.         the  erection  of  buildings  therein  or  for  repairing  buildings  actually 

2  Pring  16S0.  bclag  thercou  or  otherwise  improving  the  same  or  for  farming  or  other 

pm-poses  it  shall  be  lawful  for  the  Supreme  Coiu't  as  aforesaid  to  order 

and  du'ect  the  committee  of  the  estate  of  such  lunatic  to  make  such 

lease  of  the   land  of  such  persons  respectively  or   any   part  thereof 

according  to  his  or  her  interest  therein  respectively  and  to  the  natm-e 

of  the  tcniu-e  of  such  estates  respectively  for  such  term  or  terms  of 

years  and  subject  to  such  rents  and  covenants  as  the  Supreme  Court 

as  aforesaid  shall  du'ect. 

Stock  in  General. 

On  neglect  to  trans-  75.  Whcrc  any  person  shall  neglect  or  refuse  to  transfer  any 

fer  stock  for  twenty-  gtock  Or  to  Tcceive  the  dividends  or  income  thereof  or  to  sue  for  or 

te  inad7ve°thig^ri^h't  rccovcr  any  chose  in  action  or  any  iiiterest  in  respect  thereof  for  the 

to  transfer  in  such  gpacc  of  twcnty-eiglit  days  next  after  an  order  of  the  said  court  for 

shau  "appoint.**  ""^^  that  purposc  sliall  have  been  served  upon  him  it  shall  be  lawful  for 

17  Vic.  No.  4  s.  4.     the  Said  court  to  make  an  order  vestins-  all  the  right  of  such  person 

15 &  16 Vice. 55s. 4.  to  transfer  such  stock  or  to  receive  the  dividends  or  income  thereof  or 

to  sue  for  and  recover  such  chose  in  action  or  any  interest  in  respect 

thereof  in  such  person  or  persons  as  the  said  court  may  appoint. 

Act  to  be  an    in-  76.  Tliis  Act  shall  1)e  and  is  hereby  declared  to  be  a  full  and 

"^i^d^th  r°  '^^  '"'"''  complete  indemnity  and  discharge  to  all  companies  and  societies  and 

11  Geo.'i'v.Trwm!  their  oflicers  and  servants  for  all  acts  and  things  done  or  permitted  to 

2^rin^^iG84^'         ^^^   ^^^^^   prn'suaut   thcrcto  and  such   acts  and  things  shall  not   be 

""^       '  questioned  or  impeached  in  any  court  of  law  or  equity  to  their  prejudice 

Indemnity  to  com-  or  detriment  and  every  order  made  or  to  be  made  being  or  purporting 

i7"Tic°Na  ^TV.     to  be  made  imder  this  Act  by  the  said  court  and  duly  passed  and 

2  Pring  1733.  entered  shall  be  a  complete  indemnity  to  all  comjiauies  and  associations 

15  &  16  Vie.  c.  55  s.  7.  .^yjj^^gQgygj.  ^jyfi  all  persons  for  any  act  done  pursuant  thereto  and  it 

shall  not  be  necessary  for  such  company  or  association  or  person  to 

inquire  concerning  the  propriety  of  such  order  or  whether  the  said 

court  had  jurisdiction  to  make  the  same. 

I^ei/tioiis. 
Commission  concern-  77.  Upou  any  petition  being  presented  under  this  Act  to  the 

ing  persons  of  un-  gaid  coui't  concei'uing  a  person  of  imsound  mind  it  shall  be  lawful  for 
leTL^^No^'io  3.  50.  the  said  court  of  equity  should  it  so  think  fit  to  direct  that  a  commission 
2  Pring  1730.  jn  thc  uaturc  of  a  writ  cle  lunatico  inquirendo  shall  issue  concerning 

8. 52.       "^'  '''        such  person  and  to  postpone  making  any  order  upon  such  petition 
until  a  return  shall  have  been  made  to  such  commission. 

Frocediire. 
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Procedure.  si  Victobi*  no.  19. 

78.  An    order    uudoi"    any   of   the    hereinbefore    contained  y^.,,^  nmT^piy. 
provisions  for  the  appointment  of  a  new  trustee    or    trustees   or  ig  vio.  xo.  i-j ».  cb. 
concerning  any  lands  stock  or  chose  in  action  subject  to  a  trust  may  j3^'^"j^  y^^\  g^ 
be  made  upon  the  application  of  any  person  beneficially  interested  s.  37. 

in  such  lands  stock  or  chose  in  action  whether  under  disability  or  not 
or  ujjon  the  application  of  any  person  duly  appointed  as  a  trustee 
thereof  and  an  order  under  any  of  tlie  provisions  hereinbefore 
contained  concerning  any  lands  stock  or  chose  in  action  subject  to  a 
mortgage  may  be  made  on  the  application  of  any  person  beneficially 
interested  in  the  equity  of  redemjitiou  whether  under  disability  or  not 
or  of  any  person  interested  in  the  moneys  secured  by  such  mortgage. 

79.  "When  any  person  shall  deem  himself  entitled  to  an  order  rowcrto go bcforciho 
iindcr  any  of  the  provisions  hereinbefore  contained  relating  to  the  i",8i''an^."'  ' '°    "** 
conveyance   and  transfer   of  real   and   personal   ])roperty   vested   in  ig  vic.  No.  19  s.  :6. 
mortgagees  and  trustees  from  the  said  court  it  shall  be  lawful  for  him  13  j["i^  y;^  ,,  go 
to  exhibit  before  the  master  in  equity  of  the  said  court  a  statement  s.  38. 

of  the  facts  Avhereou  such  order  is  sought  to  be  obtained  and  adduce 
evidence  in  support  thereof  and  if  such  evidence  shall  be  satisfactory 
to  the  said  master  he  shall  at  the  request  of  the  person  adducing  such 
evidence  give  a  certificate  (briefly  describing  the  deponents  on  whose 
evidence  and  the  documents  on  Avhich  such  certificate  is  founded) 
under  his  hand  of  the  several  material  facts  found  by  him  to  be  true 
and  of  his  opinion  that  such  a  person  is  entitled  to  an  order  in  the 
form  set  forth  in  such  certificate. 

80.  When  any  person  shall    under   the   said   last   mentioned  Powers  of  the  master, 
provisions  of  this  Act  apply  to  the  master  in  equity  of  the  said  court  o^i'ii'i'^  1730. 

in  the  first  instance  and  adduce  evidence  for  the  purpose  of  obtaining  i3_^&  u  vic.  c.  61 
the  certificate  of  such  master  as  a  foundation  for  an  order  of  the  said  ^'  "*"■ 
court  it  shall  be  lawful  for  the  said  master  to  order  service  of  such 
application  upon  any  person  or  to  dismiss  such  application  and  to 
direct  that  the  costs  of  any  person  consequent  thereon  shall  be  paid 
by  the  person  making  the  same  and  all  orders  of  the  master  under 
this  Act  shall  he  enforced  l)y  the  same  process  as  orders  of  the  court 
made  in  any  suit  against  a  party  thereto. 

81.  Any  person  who  shall  have  obtained  such  certificate  may  rower  to  petition  the 
apply  by  motion  to  the  said  court  for  an  order  to  the  efi'ect  set  forth  jg  y-^  jio.  i9  s.  87. 
in  such  certificate  or  for  such  other  as  such  person  may  deem  himself  2  Priug  1728. 
entitled  to  upon  the  facts  found  by  the  master.  ]%^  ^^  '''''■  '■  ^ 

82.  Any  person  or  persons  entitled   in   manner  aforesaid  to  Power  to  present 
apply  for  an  order  from  the  said  court  may  should  he  so  think  fit  f;,';^;°;^  '"  "'"  ''"' 
present  a  petition  in  the  first  instance  to  the  said  court  for  such  order  ic  vio.  ka  lOs.  38. 
as  he  may  deem  himself  entitled  to  and  may  give  evidence  by  affidavit  13^  4"^' ylc.' c.  co 
or  otherwise  in  support  of  such  petition  before  the  said  court  and  may  s.  40. 

serve  such  person  or  persons  with  notice  of  such  petition  as  he  may 
deem  entitled  to  service  thereof. 

83.  Upon  the  hearing  of  any  such  motion  or  petition  it  shall  wimt  nmy  be  done 
be  lawful  for  the  said  court  should  it  be  deemed  necessary  to  direct  a  ','g  yi,!''xo°"b  s.  39. 
reference  to  the  master  in  equity  of  the   court  to  inquire  into  any  2  iving  1728. 
facts  which  require  such  an  investigation  or  it  shall  be  lawful  for  the  [\f  ^ '  ^"'-  '■ 
said  court  to  direct  such  motion  or  petition  to  stand  over  to  enable 

the 
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31  VicTOBi^  No.  19.  tlie  iietitioner  or  petitioners  to  adduce  e^ddence  or  further  evidence 
before  the  said  court  or  to  enable  notice  or  any  further  notice  of  such 
motion  or  petition  to  be  served  upon  any  person  or  persons. 
Com-t  may  dismiss  84.  Upou  the  hearing  of  any  such  motion  or  petition  whether 

oufeoTts!""'°'''''*"aiiy  certificate  or  report  from  the  master  shall  have  been  obtained  or 
iG  Vic.  No.  19  s.  40.  not  it  shall  be  laAvful  for  the  said  court  to  dismiss  such  motion  or 
13  &"i4^vi^.'  c.  60  petition  with  or  without  costs  or  to  make  an  order  thereupon  in 
8-  -12.  conformity  with  the  pro\-isions  of  this  Act. 

Power  to  make  an  §5,  Whensocvcr  iu  auy  cause  or  matter  either  by  the  evidence 

16  vic^^No^.Trs.  41.  adduced  therein  or  by  the  admissions  of  the  parties  or  by  a  report  of 

i3^&™i4^v^^'    60    ^^^^   master   the  facts  necessary  for  an  order  under  the   said   last- 

B.  43.  mentioned   provisions  of  this  Act  shall  appear  to  such  court  to  be 

sufficiently  proved  it  shall  be  lawful  for  the  said  court  either  upon  the 

hearing  of  the  said  cause  or  of  any  petition  or  motion  in  the  said 

cause  or  matter  to  make  such  order  under  this  Act. 

Orders  made  by  the  86.  Whenever  any  ordei\  shall  be  made  under  this  Act  for  the 

court     founded     on  n  •  •      "•  i         i  i>        j.i  v 

certain  allegations  to  piirposc  01  couvcying  Or  assigniiig  any  lands  or  tor  the  purpose  ot 

be    conclusive   evi-  releasing  or  disposing  of  auy  contingent  right  and  such  order  shall  be 

contained  in^i™h  a"  fouuded  ou  au  allegation  of  the  personal  incapacity  of  a  trustee  or 

legations.^  moi'tagce  or  on  an  allegation  that  a  trustee  or  the  heir  or  devisee  of  a 

2  Pring  1728.    ^      mortgagee  is  out  of  the  jurisdiction  of  the  said  court  or  cannot  be 

13  &  14  Vic.  c.  60    fovind  or  that  it  is  uncertain  which  of  several  trustees  or  which  of 

several  devisees  of  a  mortgagee  was  the  survivor  or  whether  the  last 

trustee  or  the  heir  or  last  sur^dving  de\dsee  of  a  mortgagee  be  living 

or  dead  or  on  an  allegation  that  any  trustee  or  mortgagee  has  died 

intestate  without  an  heir  or  has  died  and  it  is  not  known  who  i^  his 

heir  or  devisee  then  in  any  such  cases  the  fact  that  the  court  has 

made  au  order  upon  such  an  allegation  shall  be  conclusive  evidence  of 

the  matter  so  alleged  in  any  court  of  law  or  equity  upou  any  question 

as  to  the  legal  validity  of  the  order     Provided  always  that  nothing 

herein  contained  shall  prevent  the  court  directing  a  re-conveyance  or 

re-assignment  of  any  lands  conveyed  or  assigned  by  any  order  under 

this   Act   or   a  re-disposition  of  any  contingent  right   conveyed  or 

disposed  of  by  such  order  and  it  shall  be  lawful  for  the  said  court  to 

direct   any   of  the   parties   to   any   suit   concerning    such   lands  or 

contingent  right  to  pay  any  costs  occasioned  by  the  order  under  this 

Act  when  the  same  shall  appear  to  have  been  improperly  obtained. 

Court  may  make  a  87.  Where  iu  any  suit  commenced  or  to  be  commenced  in  the 

decree  hi  the  absence  said,  court  it  shaU  bc  made  to  appear  to  the  court  by  affidavit  that 

16  Vic."  No.  19  s.  47.  dUigent  search  and  inquiry  has  been  made  after  any  person  made  a 

?  "^i"'^  v^'^'  defendant  by  name  or  by  designation  if  his  name  be  unknown  who  is 

s.  49.       "''  *^'        only  a  trustee  and  that  he  cannot  be  found  it  shall  be  lawful  for  the 

said  court  to  hear  and  determine  such  cause  and  to  make  such  absolute 

decree  therein  against  every  person  who  shall  appear  to  them  to  be 

only  a  trustee  and  not  otherwise  concerned  in  interest  in  the  matter 

in  question  in  such  and  the  same  manner  as  if  such  trustee  had  been 

duly  served  with  the  process  of  the  court  and  had  appeared  and  filed 

his  ansAver  thereto  ancl  had  also  appeared  by  his  counsel  and  solicitor 

at  the  hearing  of  such  cause     Provided  always  that  no  such  decree 

shall  bind  affect  or  in  anyAvise  prejudice  any  person  against  Avhom  the 

same  shall  be  made  without  service  of  process  upon  him  as  aforesaid 

his 
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his  heirs  executors  or  administrators  for  or  in  respect  of  any  estate  3itictoki.»!  No.  lo. 
right  or  interest  which  such  person  shall  have  at  the  time  of  making 
such  decree  for  his  own  use  or  benelit  or  otherwise  than  as  a  trustee 
as  aforesaid. 

88.  The  said  court  may  order  the  costs  and  expenses  of  and  Costs  may  be  paid 
relating  to  the  petitions  orders  directions  conveyances  assignments  le'vij.'Jj^'ig'g';' 49 
and  transfers  to  he  made  in  pursuance  of  this  Act  or  any  of  them  to  2  Pring  1730. 

1)e  i)aid  and  raised  out  of  or  from  the  lands  or  personal  estate  or  the  g^j  ^'   "^'  "' 
rents  or  jiroduce  thereof  in  respect  of  Avhich  the  same  respectively 
shall  he  made  or  in  such  manner  as  the  said  court  shall  think  proper. 

Orders  of  Court  and  their  Effect. 

89.  In   every   case    where    the   said  court   shall    under   the  Power  to  appoint  a 
provisions  of  this  Act  be  enabled  to  make  an  order  having  the  effect  Certain  llset.""^^  '° 
of  a  conveyance  or  assignment  of  any  lands  or  having  the  efTect  of  a  ig  vie.  No.  19  s.  20. 
release  or  disposition  of  the  contingent  right  of  any  person  bom  or  13  &u  vie.  c.  60 
unborn  it  shall  also  be  lawful  for  the  said  court  should  it  be  deemed  o-  20. 

more  convenient  to  make  an  order  appointing  a  person  to  convey  or 
assign  such  lands  or  release  or  dispose  of  such  contingent  right  and 
the  conveyance  or  assignment  or  release  or  disposition  of  the  person 
so  appointed  shall  Avhen  in  conformity  with  the  terms  of  the  order  by 
Avhicli  he  is  ajipointed  liave  the  same  effect  in  couA'eying  or  assignmg 
the  lands  or  releasing  or  disposing  of  the  contingent  right  as  an  order 
of  the  said  court  would  in  the  particular  case  have  had  under  the 
provisions  of  this  Act  and  in  every  case  where  the  said  court  shall 
lender  the  provisions  of  this  Act  be  enabled  to  make  an  order  vesting 
in  any  person  or  persons  the  right  to  transfer  any  stock  transferable 
in  the  books  of  any  company  or  society  established  or  to  be  established 
it  shaU  also  be  lawful  for  the  said  coui-t  if  it  be  deemed  more 
convenient  to  make  an  order  directing  any  officer  of  such  company  or 
society  at  once  to  transfer  or  join  in  transferring  the  stock  to  the 
person  or  persons  to  be  named  in  the  order  and  this  Act  shall  be  a  fuU 
and  complete  indemnity  and  discharge  to  all  companies  or  societies  and 
their  officers  and  servants  for  all  acts  done  or  permitted  to  be  done 
pursuant  thereto. 

90.  Where  any  guardian  committee  receiver  or  other  trustee  Power  to  compel 
appointed  by  the  Suprenic  Com-t  or  the  primaiy  equity  judge  shall  have  o™v".\xo.''7T4f" 
been  or  shall  be  either  by  order  in  the  i^articular  cause  or  matter  or  by  2Pringi753. 
any  general  nile  directed  to  account  from  time  to  time  to  the  coiirt 

or  to  file  any  report  or  account  in  the  office  of  the  master  in  equity  it 
shall  be  lawful  for  the  court  on  the  application  of  any  party  interested 
or  of  such  master  on  behalf  of  the  parties  or  any  of  them  or  without 
any  such  application  to  enforce  compliance  with  every  such  rule  or 
order  by  a  rule  or  summons  to  show  cause  and  by  rule  or  order  absolute 
thereupon  as  in  an  action  or  proceeding  at  law  and  to  punish  non- 
compliance with  any  such  rule  or  order  absolute  by  attachment  for 
contempt  as  in  any  case  of  contempt  at  laAv  with  costs  in  each  case 
payable  by  and  to  whom  the  court  shall  think  fit  to  du-ect, 

9ll  Where  any  order  shall  liave  been  made  under  any  of  the  Effect  of  an  order 
provisions  of  this  Act  vesting  the  right  to  any  stock  in  any  person  or  ;„^^;;;;e^'/^;^';e^|^"8^ 
persons  appointed  by  the  said  court  such  legal  right  shall  vest  16  vic.  No.  19  s.  25. 
accordingly  and  thereupon  the  person  or  persons  so  appointed  arc  ig^^'^fi  y^c.'  0.  eo 

hereby   e.  26.  • 
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31  VicTOEi-E  js'o.  19.  hereby  authorised  and  empowered  to  execute  all  deeds  and  powers  of 

attorney  and  to  perform  all  acts  relating  to  the  transfer  of  such  stock 

into  his  or  their  own  name  or  names  or  otherwise  or  relating  to  the 

receipt  of  the  dividends  thereof  to  the  extent  and  in  conformity  with 

the  terms  of  such  order  and  all  companies  and  associations  whatever 

and  all  persons  shall  he  equally  hound  and  compellable  to  comply 

with   the   requisitions    of  such   person  or   persons   so  appointed   as 

aforesaid  to  the  extent  and  in  conformity  with  the  terms  of  such  order 

as  such  companies  associations  or  persons  would  have  been  bound  and 

compellable  to  comply  with  the  requisitions  of  the  person  in  whose 

place  such  appointment  shall  have  been  made  and  shall  be  equally 

indemniiied   in    complying  with  the   requisition  of  such  person  or 

persons   so   appointed   as   they    would    have    been    indemnified    in 

complying  with  the  requisition  of  the  person  in  whose  jolace  such 

aj)pointment  shall  have  been  made  and  after  notice  in  writing  of  any 

such  order  of  the  said  court  concerning  anv  stock  shall  have  been 

given  it  shall  not  be  lawful  for  any  company  or  association  whatever 

or  any  person  having  received  such  notice  to  act  upon  the  requisition 

of  the  person  in  whose  place  an  appointment  shall  have  been  made  in 

any  matter  whatever  relating  to  the  transfer  of  such  stock  or  the 

payment  of  the  dividends  or  produce  thereof. 

Companies  and  asso-  92.  When  any  order  being  or  purporting  to  be  under  this  Act 

ciations   to   comply  shall  bc  made  by  the  said  court  vesting  the  right  to  any  stock  or 

i7'vic"No°t'8"6.     vesting  the  right  to  transfer  any  stock  or  vesting  the  right  to  call  for 

2Pringi732.  the  transfer  of  any  Stock  in  any  person  or  persons  in  every  such  case 

i5&i6Vic,c.55e.6.^]^g-^^g^^j^.jgj^^  to  transfer  such  stock  shall  vest  accordingly  and  the 

person  or  jiersons  so  appointed  shall  l)e  authorised  and  empowered  to 

execute  all  deeds  and  j)Owers  of  attorney  and  to  perform  all  acts 

relating  to  the  transfer  of  such  stock  into  his  or  their  own  name  or 

names  or  otherwise  to  the  extent  and  in  conformity  with  the  terms  of 

the  order  and  all  companies  and  associations  Avhatever  and  all  persons 

shall  1)0  equally  bound  and  compellable  to  comply  with  the  requisitions 

of  such  person  or  persons  so  appointed  as  aforesaid  to  the  extent  and 

in   conformity   with   the   terms   of  such   order   as   such    companies 

associations  or  persons  would  have  been  bound  and  compellable  to 

comply   with   the   requisitions   of  the  person  in  whose  place  such 

appointment  shall  have  been  made. 

Costs  may  be  directed  93.   The  Supreme  Court  in  equity  may  order  the  costs  and 

to  1^  paid.  expenses  of  and  relating  to  the  petitions  orders  directions  conveyances 

IV.  c!'65  s.  35.     ™'  and  transfers  to  be  made  in  pursuance  of  this  Act  or  any  of  them  to 

2  Pring  1682.  ]^q  prj^^i  rjj^f^  raised  out  of  or  from  the  lands  or  stock  or  the  rents  or 

dividends  in  respect  of  Avhich  the  same  respectively  shall  be  made  in 

such  manner  as  the  said  court  shall  think  proper. 

Declarations  and  Orders. 
Court  to  declare  what  9-i.  Whcrc  any  dccrcc  shall  be  made  by  the  said  court  for  the 

parties  arc  trustees  spccific  pcrformaiicc  of  a  coutract  concerning  any  lands  or  for  the 

of  lands  comprised  in  ;•,•  i  /.  ii  mi  n  iti 

any  suit  and  as  to  partition  or  cxchauge  01  any  lands  or  generally  when  any  decree  shall 
the  interesu  of  per-  be  madc  for  tlic  conA^evaiicc  Or  assicrnment  of  any  lands  either  in  cases 

BODS  unDom  •    • 

16  Vic.  No.  19  B.  28.  ai'isiiig  out  of  the  doctrine  of  election  or  otherwise  it  shall  bc  lawful 
i3^&  14  vic^'  CO  ^^^'  ^^^^  ^"^^^  court  to  declare  that  any  of  the  parties  to  the  said  suit 
1, 80.        '  '         wherein  such  decree  is  madc  are  trustees  of  such  lands  or  any  part 

thereof 
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thereof  within  the  meaning  of  this  Act  or  to  declare  concerning  the  3i  Tictows  Xo.  19. 
interests  of  unborn  persons  who  might  claim  under  any  party  to  the 
said  suit  or  under  the  Avill  or  voluntary  settlement  of  any  person 
deceased  who  was  during  his  lifetime  a  party  to  the  contract  or 
transactiojt  concerning  which  such  decree  is  made  that  such  interests 
of  unborn  persons  are  the  interests  of  persons  Avho  upon  coming  into 
existence  would  be  trustees  within  the  meaning  of  this  Act  and  there- 
upon it  shall  be  lawful  for  the  said  court  to  make  such  order  or 
orders  as  to  the  estates  rights  and  interests  of  such  persons  ^born  or 
unborn  as  the  said  court  might  under  the  provisions  of  this  Act  make 
concerning  the  estates  rights  and  interests  of  trustees  born  or 
unborn. 

95.  It  shall  be  lawful  for  the  said  court  to  make  declarations  Power  to  make  direc- 
and  give  directioiis  concerning  the  manner  in  which  the  right  to  any  to°'tranefer  'stock^to 
stock  or  chose  in  action  vested  under  the  provisions  of  this  Act  shall  be  eicrcised. 
be  exercised  and  thereupon  the  jiersou  or  persons  in  whom  such  right  2  pring  1727. 
shall  be  vested  shall  be  comiicUable   to   obev   such   directions   and  i3  &  it  ^^'-•-  «•  60 
declarations  by  the  same  process  as  that  by  which  other  orders  under 
this  Act  are  enforced. 

9G.  The  court  may  make  a  qualified  vesting  order  declaring  by  Court  may  make  a 
a  statement  contained  in  such  order  or  by  indorsement  thereon  or  by  order/   ^""'"^ 
such  other  manner  as  the  court  thinks  fit  that  the  title  is  to  be  deemed  25  &  26  Vic.  c  53 
to  commence  from  the  date  of  some  specified  instrument  or  at  or  on  °' 
some  specified  time  event  or  condition. 

Choses  in  Action. 

97.  Where  any  order  shall  have  been  made  imder  the  provisions  Effect  of  an  order 
of  this  Act  by  the  Supreme  Court  vesting  the  legal  right  to  sue  for  or  TchMehf  action!' '" 
recover  any  chose  in  action  or  any  interest  in  respect  thereof  in  any  16  vie.  No.  19 ».  as. 
person  or  persons  such  legal  right  shall  vest  accordingly  and  thereupon      ""^ 

it  shall  be  lawful  for  the  person  or  persons  so  ajjpoiuted  to  carry  on 
commence  and  prosecute  in  his  or  their  OAvn  name  or  names  any 
action  suit  or  other  proceeding  at  law  or  in  equity  for  the  recovery  of 
such  chose  in  action  in  the  same  manner  in  all  respects  as  the  person 
in  whose  place  an  appointment  shall  have  been  made  could  have  sued 
for  or  recovered  such  chose  in  action. 

Chanties. 

98.  It  shall  be  lawful  for  the  said  coiu-t  to  exercise  the  powers  Ti-ustces  of  cimriti^. 
herein  conferred  for  the  purpose  of  vesting  any  lands  stock  or  chose  in  2  pring  1729. 
action  in  the  trustee  or  trustees  of  any  charity  or  society  over  which  i3  &  uvic.  c.  60 
charity  or  society  the  said  court  Avould  have  jurisdiction  upon  suit'" 

duly  instituted  whether  such  trustee  or  trustees  shall  have  been  duly 
appointed  by  any  power  contained  in  any  deed  or  instrument  or  by 
the  decree  of  the  said  court  or  by  order  made  upon  a  petition  to  the 
said  court  under  any  Act  authorising  the  said  court  to  make  an  order 
to  that  effect  in  a  summary  way  upon  petition. 

Sole  Judge. 

99.  The  jm'isdiction  and   powers   by  this   Act  vested   in  the  Powers  may  be 
Supreme  Court  maybe  exercised  by  the  primary  equity  jiidge  or  one  Jy^""*"* ''•"'''"''' 
other  judge  acting  for  him  in  his  absence  or  during  his  illness  subject 
nevertheless  to  the  like  appeal  re-hearing  and  review  as  in  ordinaiy 

cases.  Fowera 
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siVicTOELE  No.  IP.  Powers  of  the  Court. 

Gene.-ai;;;j;smaybe  l^O-  I*  sliaU  be  lawful  for  tliG  judgcs  of  the  Supreme  Court 

made  by  the  .judges,  or  a  majority  of  tlieni  of  wliom  tlie  Chief  Justice  shall  he  one  from 

2'pHngp°i638;'^^*'*i"^^   ^'^   ^^"^^  ^^  make  aU  such  general   rules   and   orders  for   the 

15  &  16  Vic.  c.  76     effectual  execution  of  this  Act  and  of  the  intention  and  object  hereof 

27^^t.  No.  14  s.  20.  ^^'^^  for  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  matters 

3  Pring  316.  herein  contained  and  the  performance  thereof  and  for  apportioning 

the  costs  of  issues  and  also  for  altering  the  number  of  days  by  this 

21  Vic.  No.  1 9. 5.     -^ct  limited  for  the  return  of  any  writ  or  for  the  doing  of  anything  by 

2  Pring  1753.  tMs  Act  prescribed  or  authorised  to  be  done  and  substituting  other 

days  for  the  same  as  in  their  judgment  shall  be  necessary  or  jiroper 

Provided  that  nothing  herein  contained  shall  be  construed  to  restrain 

the  authority  or  limit  the  jurisdiction  of  the  said  court  or  the  judges 

thereof  to  make  rules  or  orders  or  otherwise  to  regulate  and  dispose 

of  the  business  therein. 

Commencement  and  Short  Title. 
Commencement  of  101.  This   Act   shall   commencc   on   the    thirty-first   day    of 

December   one  thousand  eight  hundred  and  sixty-seven  and  may  be 
Short  title.  refeiTcd  to  as  the  "  Trustees  and  Bicapacitated  Persons  Act  o/'1867." 


An 
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All  Act    to    Consolidate  and  Amend  the  LawsaivicroBiiGyo.  20. 
relating  to  Costs  at  Common  Law  and  to 
Taxation  in  General.     [2Sth  December,  ISGl. 

WIIEREAS  it  is  expedient  to  consolidate  and  amend  the  laws  relating 
to  costs  on  tlie  common  law  side  of  the  Supreme  Court  and  to 
taxation  in  general  Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty 
by  and  with  the  advice  and  consent  of  the  Lep;islative  Council  and 
Legislative  Assembly  of  Queensland  in  Parliament  assembled^aud  by  the 
authority  of  the  same  as  follows — 

Costs  against  Executors. 

1.  In  all  actions  hereafter  brought  by  executors  or  administrators  Executors  suing  in 
in  right  of  their  testator  or  intestate  such  executors  or  administrators  to*'pay°co9ts^'  "^^ "  ""^ 
(unless  the  court  or  a  judge  shall  otherwise  order)  shall  be  liable  to  pay  25  vie.  No.  13  s.  so. 
costs  to  the  defendant  in  case  of  being  nonsuited  or  a  verdict  passing  3  4'Ji°^yni."iv.c.  42 
against  them  and  in  all  other  cases  in  which  they  would  be  liable  to  costs  f-  3i- 

if  suing  upon  a  cause  of  action  accruing  to  themselves  in  their  own  right 
and  the  defendant  shall  have  judgment  for  such  costs  accordingly. 

Costs  of  Course. 

2.  A  rule  for  costs  of  the  day  for  not  proceeding  to  trial  pursuant  Costs  of  the  day. 

to  notice  or  not  countermanding  in  sufficient  time  may  be  drawn  up  on  o'pring  i62^  ^ ''  ^^' 
affidavit  without  motion.  15  &  16  Vic  c.  76 

No  Costs.  '■^■ 

3.  In  all  actions  upon  any  judgment  recovered  or  which  shall  be  J"  aetions  on 
recovered  in  any  court  the  plaintiff  or  plaintiffs  in  such  action  on  thCpilifiUfl^  no't'^nlu^d 
judgment  shall  not  recover  or  be  entitled  to  any  costs  of  suit  unless  the '<>.  ""os's  unless  other- 
court  in  which  action  on  the  judgment  shall  be  brought  or  some  judge  of  !^^Gea  m.  c.  46 
the  same  court  shall  otherwise  order.  »•  4- 

Costs  uhidlng  Event. 

4.  When  a  new  trial  is  granted  on  the  ground  that  the  verdict  '^^^s  ^''^™'^"'^°r^°^'^ 
against  evidence  the  costs  of  the   first  trial  shall  abide  the  event  unless  matters  of  fact, 
the  court  shall  otherwise  order.  f/.'<^-  ^°\^^  «-^<'- 

2  Pring  I6t9. 

Costs  on    Verdict  for  Plaintiff.  W^  '^  ''""■'■  '■  ^-^ 

5.  In  all  cases  where  the  plaintifT  is  to  recover  damages  he  shainvhero  damnges  shall 
recover  costs.  ^^^TZT'''"' 

G.  If  upon  any  action  personal  other  than  an  action  of  trespass  ore  Kd.  i.  e.  1.  ?.  2. 
trespass  on  the  case  to  be  brought  in  the  Supreme  Court  not  being  for  any  To^^'J^.^^ZTZ 
title  or  interest  of  lands  nor  concerning  the  freehold  or  inhoritnnce  of  any  awarded  in  a  personal 
lands  nor  for  any  battery  it  shall  appear  to  the  judges  for  the  same  court  "|im  "lo'i^nmountinK 
and  so  signified  or  set  down  by  or  by  oi'der  of  the  justices  before  whom  the  to  forty  shillings, 
same  shall  be  tried  that  the  debt  or  damages  to  be  recovered  Ihorein  in  fhe  g^^^yj^^'g^ji.s' j. 
same  court  shall  not  amount  to  the  sum  of  forty  shillings  or  above  that  in 
every  such  case  the  judges  and  justices  before  whomjany  such  action  shall 
be  pursued  shall  not  award  for  costs  to  the  party  plaintiff  any  greater  or 
more  costs  than  the  sum  of  the  debt  or  damages  so  recovered  shall  amount 
unto  but  less  at  their  discretions. 

7.  If 
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31  TioTOMJs  No.  20.  7.  If    the    plaiutiff     in    any    action    of    trespass    or    trespass 

Costs  Do^To  be  re-  ^^^   ^^^   ^^^^   brought    or    to    bo   brought   in    the    Supreme    Court    shall 
covered  iu  action  ofrecover    by    the    verdict    of   a   jury  less   damages  than  forty  shillings 
l''''tt!e°ca!e''XnS«ch  plaintiff  shall  not  be  entitled  to  recover  or  obtain  from  the  defendant 
damages     recovered  in  rcspBct  of  such  vordict  any  costs  whatcvor  whether  it  shall  be  given 
shiiiiitg^niess  up'ij'u  ^P"ii  ^^^J  i^^uo  or  issucs  tried  or  judgment  shall  have  passed  by  default 
judge's  certiQcate  &c.  viuless  the  iudge  or  presiding  officer  before  whom  such  verdict  shall  be 
23&24Vic.o.i26s.34.  obtained  shall  immediately  afterwards  certify  or  direct  it  to  be  certified 
on  the  back  of  the  record  or  on  the  writ  of  trial  or  writ  of  inquiry  that 
the  action  was  brought  to  try  a  right  besides  the  mere  right  to  recover 
damages  for  the  trespass  or  grievance  for  which  the  action  shall  have  been 
brought  or  that  the  trespass  or  grievance  in  respect  of  which  the  action 
was  brought  was  wilful  and  malicious. 
Act  not  to  extend  to  8.  Provided  always  that  nothing  in  the  section  last  preceding  con- 

deprive  plaintiffs  of  tained  shall  extend  to  or  be  construed  to  extend  to  deprive  any  plaintiffs 

costs    ot   actions   tor     /.,.  ,.  ,.  ,  i,r>  ,  i 

trespass.  ot  costs  lu  any  action  or  actions  brougut  tor  a  trespass  or  trespasses  over 

3  &  4  Vie.  c.  24  3. 3.    any  lands  commons  wastes  closes  woods  plantations  or  enclosures  or  for 

entering  into  any  dwellings  outbuildings  or  premises  in  respect  of  which 

any  notice  not  to  trespass  thereon  or  therein  shall  have  been  previously 

served  by  or  on  behalf  of  the  owner  or  occupier  of  the  laud  trespassed 

over  upon  or  left  at  the  last  reputed   or  known  place  of  abode   of  the 

defendant  or  defendants  in  such  action  or  actions. 

Costs  not  recoverable  9.  When  the  plaintiff  in   any  action  for  an  alleged  wrong  in  the 

in  an  action  of  tort    Supreme  Court  rocovers  by  tlio  vcrdict  of  a   iury  less  than  five  pounds  he 

TviiGi'fi  vGrclict  less  O       v  A 

tban  £5  if  judge       shall  iiot' be  entitled  to  recover  or  obtain   from  the  defendant  any  costs 

2T&'nvic  c  I'S    '^"^'^^''^tever  in  respect  of  such  verdict  whether  given  upon  any  issue  or' issues 

8. 34."  '      tried  or  judgment  passed  by  def^iult  in  case  the  judge  or  presiding  officer 

before  whom  such  verdict  is  obtained  shall  immediately  afterwards  certify 

or  direct  it  to  be  certified  on  the  back  of  the  record  or  on  the  writ  of  trial 

or  writ  of  inquiry  that  the  action  was  not  really  brought  to  try  a  right 

besides  the  mere  right  to  recover  damages  and  that  the  trespass  or  grie\'ance 

in  respect  of  which  the  action  was  brought  Avas  not  wilful  and  malicious 

and  that  the  action  was  not  fit  to  be  brought. 

In  actions  of  slander  10.  lu  all  actious  ou  the  caso  for  slaudcrous  words  to  be  sued  or 

t'he^'^'^piatatiff '  shall  pi'osccuted  by  any  person  or  persons  in  the  said  Supreme  Court  or  in  any 

recover    no   greater  court  whatsoovor  that  hath  powor  to  liold  plea  of  the  same  if  the  jury 

2rjac.  L  c.^ieTe.  ^ipoQ  fhe  trial  of  the  issue  in  such  action  or  the  jury  that  shall  incpire  of 

the  damages  do  find  or  assess  the  damages  under  forty  shillings  then  the 

plaintiff  or  plaintiffs  in  such   action  shall  have  and  recover  only  so  much 

costs  as    the   damages   so  given  or  assessed  amount  unto  without  any 

further  increase   of  the  same  any  law  statute  custom  or  usage   to  the 

contrary  in  anywise  notwithstanding. 

Costs    in    Supremo  H-  If  in  any  actiou  in    the   Supreme  Court  the   plaintiff  shall 

Courtwbennot  more  recover  by  judgment  by  default  verdict  or  otherwise  a  sum  not  exceeding 

recovered.  ^  ^°""  '  thirty  pouuds  the  plaintiff  shall  have  judgment  to  recover  such  sum  only 

rpliii"5i3^^''^^^' ""*^^  ^*^  ^^^^^   except  in  the  cases  hereinafter  provided    and  it  shaU  not 

13  &  !4  vie.  c.  61  he  necessary  to  enter  any  suggestion  on  the  record  to  deprive  such  plaintiff 

"•  ^^-  of  costs. 

Costs  in  Supreme  12.  If  the  plaintiff  shaU  in  any   such  action  recover  a  sum  not 

22Tic'."xa'i87Tor  <^-'^<^'<^eding  thirty  pounds  and  a  judge  of  the  Supreme  Court  shall  certify 
iPring5i3,  '  or  dircct  it  to  be  certified  that  the  cause  of  action  was  one  for  which  a 

plaint 
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plaint  could    not   have   been    tried    in    any    District  Court   v/ithout    the  3i  Victobi.e  Xo.  20. 
defendant's  consent  or  that  any  oflfieer  of  the  District  Court  was  a  party  ,~  ,  ,.^~    ^, 

/  ,   •  I      /•  1    •        i  1  1      1      .  ■    1      .    1  •  1     .    •'    13  &  11  Vic.  c.  01 

(except  in  respect  ot  any  claim  to  any  goods  and  chattels  taken  in  execution  k.  12. 

of  the  process  of  the  court  or  the    proceeds  in  virtue  thereof)   or  that  it  i'^pyiJ'',^ie'38^ '■^^■'" 

appeared  to  him  that  there  was  a  sufficient  reason  for  l)ringing  or  trying  " 

the  said  action  in    the   Supreme   Court    the   phiinlilV  in    any  such  case 

shall  have  the  same  (and  no  other)  right  to  a  judgment  to  recover  his 

costs  that  he  would  have  had  if  the  section  last  preceding  had  not  been 

passed. 

Costs  on    Verdict  for  Defendant  or  Nolle  Prosequi. 

13.  If  any  person  or  persons  shall  commence  or  sue  in  any  court  Several  cases  wherein 
of  record  or  in  any  other  court  any  action  hill  or  plaint  of  trespass  or  reeovcf^ilfs"'  *'"u 
ejectment  or  any  other  action  wliatsocvor  wherein  the  plaintiff  or  demandant  against  ihopUintiir. 
might  have  costs  (in  case  judgment  should  be    given  for   him)  and  the  *  •^'"^' ^' '"•  ^  °- ^■ 
plaintiff  or  plaintilTs  demandimt  or  demandants  in  any  such  action  bill  or 

phiint  after  appearance  of  the  defendant  or  defendants  bo  nonsuited  or  that 

any  verdict  happen  to  pass  by   any  lawful  trial  against  the  plaintifi"  or 

plaintilTs  demandant  or  demandants  in  any  such  action  bill  or  plaint  that 

then  the  defendant  and  defendants  in   every  such  action   bill  or  plaint 

shall  have  judgment  to  recover  his  costs  against  every  such  plaintilf  and 

plaintilTs  demandant  and  demandants  to  be  assessed   taxed  and  levied 

and  that  to  be  assessed  and  taxed  by  the  discretion  of  the  judge  or  judges  23  rren.  viir.  c.  13. 

of  the  court  where  any  such  action  l)ill  or  plaint  shall  be  commenced  sued 

or  taken  and  also  every  defendant  in  such  action  bill  or  plaint  shall  have 

such  process  and  execution  for  the  recovery  and  having  of  his  costs  against 

the  plaintiff  or  plaintiffs  as  the  same  plaintiff  or  plaintiffs  should  or  might 

have  had  against  the  defendant  or  defendants  in  case  that  judgment  had 

been  given  for  the  part  of  the  said  plaintiff  or  plaintiffs  in  such  action 

bill  or  plaint.  Provided  always  that  all  and  every  such  poor  person  or  persons  lie    ihat    suetu  in 

being  plaintilT  or  plaintiffs  in  any  of  the  said  actions  bills  or  plaints  which-f""'"^./""^"^  ^^'^ 

at  the  commencement  of  their  suits  or  actions  be  admitted  by  the  discretion  punished. 

of  the  judge  or  judges  where  such   suits  or  actions  shall  be  pursued  or  -^^i^™-  "^m-  <^-  is 

taken  to  have  their  process  and  counsel  of  charity  without  any  money 

or  fee  paying  for  the  same  shall  not  bo  compelled   to  pay  any  costs  by 

virtue  and  force  of  this  statute  but  shall  suffer  other  punishment  as  by 

the  discretion  of  the  justices  or  judge  before  whom  such  suits  shall  depend 

shall  1)6  thought  reasonable  anything  before  rehearsed  to  the   contrary 

hereof  notwithstanding. 

14.  When  several  persons  shall  be  made  defendants  in  any  Defendants  having  a 
personal  action  any  one  or  more  of  them  who  shall  have  a  nolle  prosequi  ""''fjcf^n'a'"'  ^^[an 
entered  as  to  him  or  thcni  or  upon  the  trial  of  such  action  shall  have  a  shall  imvccosu. 
verdict  pass  for  him  or  them  every  such  person  shall  have  judgment  foi'2'pyin»?c67'^  ^  '^' 
and  recover  his  reasonable  costs  unless  in  the  case  of  a  trial  the  judge  3&  4Win.  iv.  c.  42 
before  whom  such  cause  shall  be  tried  shall  certify  upon  the  record  under  '•  ^"" 

his   hand  that  there  was  reasonable  cause  for  making   such  person  a 
defendant  in  such  action. 

Defendant' s  Costs  on  Demurrer  or  Error. 

15.  If  any  person  or  persons  shall  commence  or  prosecute  in  any  Dofendnnt  on  judg- 
court  of  record  any  action  plaint  or  suit  wherein  upon  any  domiu-rer  ("i'liti'^^^/'r^oove'r'cosu 
i)y  plaintiff  or  defendant  demandant  or  tenant  judgment  shall  be  given  by  and  imve  execution 
the  court  against  such  plaintiff  or  demandant  or  if  at  any  time  after  °"jj.'|j''^^''jjj  ^^^ 

judgment    •.  2.        .    "  ' 
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3iVioTOEi.E  N'o.20.jnilgment  given  for  the  defendant  in  any  such  action  plaint  or  suit  the 
phiiutiff  or  demandant  shall  sue  any  writ  or  writs  of  error  to  annul  the 
said  judgment  and  the  said  judgment  shall  be  afterwards  affirmed  to  be 
good  or  the  said  writ  of  error  shall  be  discontinued  or  the  plaintiff  shall 
be  nonsuit  therein  the  defendant  or  tenant  in  every  such  action  plaint  suit 
or  writ  of  error  shall  have  judgment  to  recover  his  costs  against  every 
such  plaintiff  or  plaintiffs  demandant  or  demandants  and  have  execution 
for  the  same. 

Costs  on  Scire  Facias  on  Default  and  on  Demurrer. 
-£\s.mmmscirefacias  16.  In     all     writs     of    scire    facias     the     plaintiff     obtaining 

and  plaintiff  or  de-  judgment  ou  an  award  of  execution  shall  recover  his  costs  of  suit  upon  a 

iGiidixvifc  on  f  1  cTTi n iTP i* 

to  have  costs.  judgment  by  default  as  well  as  upon  a  judgment  after  plea  pleaded  or 

^^J^}'^-  ^^\P  '•  ^^-  demurrer  joined  and    where    judgment    shall    be    given    either    for   or 

2  Priuf'  1607  «j        o  o 

s&iWm.  IV.  c.  43  against  a  plaintiff  or  demandant  or  for  or  against  a  defendant  or  tenant 
=•  2^-  upon  any  demurrer  joined  in  any  action  whatever  the  party  in  whose  favor 

such  judgment  shall  be  given  shall  also  have  judgment  to  recover  his  costs 

in  that  behalf. 

Costs  on  several  Pleas  or  Fleadings. 
Costs  on  several  17.  Where  sBveral  matters  are  pleaded  if  any  such  matter  shall 

pi«idings.  upon   a  demurrer  joined  be  judged  insufficient  costs  shall  be  given  at  the 

discretion  of  the  court  or  if  a  verdict  shall  be  found  upon  any  issue  in  the 
said  cause  for  the  plaintiff  or  demandant  costs  shall  be  also  given  in  like 
manner  unless  the  judge  who  tried  the  said  issue  shall  certify  that  the 
said  defendant  or  tenant  or  plaintiff  in  replevin  had  a  probable  cause  to 
plead  such  matter  which  upon  the  said  issue  shall  be  found  against  him. 

Costs  on  Error. —  Quashed  Writ, 
On  quashing  writ  of  18.  Upon  the  quashiug  any  writ  of  error  the  defendants  in   such 

error  defendant  to     error  shall  rocover  against  the  plaintiff  or  plaintiffs  issuing  out    such  writ 

nave  costs.  ,  *-"  ^         ,  \  ~ 

4  Anne  c.  16  s.  25.  his  costs  as  he  should  have  had  if  the  judgment  had  been  affirmed  and 
to  be  recovered  in  the  same  manner. 

Costs  on  a  Capias  ad  Bespondendtim. 
The  defendant  shaU  19.   When  and  as  oftcn  as  any  person  and  persons  shall  sue  forth  or 

recover    costs    and  \^j  .^j^y  u^eans  causc  or  procuro  to  be  sued  forth  of  the  Supreme  Court  any 

damages    where   the     •'.•'  •,/•  •  i  77  •. 

plaintiff  doth  delay  Writ  or  writs  01  capias  ad  respondendum  against  any  person  or  persons 
or  discontinue  his  ^]ii(;h  upou  the  Same  wi'it  or  writs  shall  happen  to  be  arrested  or  which 
8  Eiiz.  c.  2  s.  2.  shall  appear  upon  the  return  of  the  Avrit  of  summons  and  shall  put  in  his 
or  their  bail  or  bails  to  answer  sucii  suit  as  shall  be  objected  against  him 
according  to  the  common  order  of  the  court  then  in  every  such  case  if  the 
party  or  parties  at  whose  suit  means  or  procurement  the  same  writ  or 
writs  or  process  was  obtained  or  sued  forth  do  not  within  three  days  next 
after  such  bail  had  and  tificen  deliver  his  or  their  declaration  against  the 
same  party  or  parties  against  whom  such  Avrits  or  process  hath  been  or 
shall  be  sued  or  if  after  declaration  had  and  put  into  the  same  court  the 
phiintiir  in  such  case  shall  not  jirosecute  the  same  with  effect  but  shall 
willingly  and  apparently  to  the  same  court  suffer  his  or  their  said  suit  to 
be  delayed  or  shall  after  declaration  so  had  suffer  the  same  suit  to  be 
discontinued  or  otherwise  shall  be  nonsuit  in  the  same  then  in  every 
such  case  the  judges  of  the  said  court  for  the  time  being  shall  by  their 
discretions  from  time  to  time  as  they  shall  see  or  perceive  any  such  default 
to  be  in  the  party  or  parties  at  whose  suit   means  or  procurement  such 

writs 
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Avrits  or  process  was  sued   forth  award  and  jud!.';o  to  every  such  person  si  Vicrom-i;  Xo.  20. 

and  persons  so  arrested  vexed  molested  or  troubled  by  such  writs  or   suit 

his  and  their  costs  damages  and  charges  by  .any  means  sustained  by  occasion 

of  any  such  writs  process  arrests  or  suits  taken  sued  or  had  against  him  to 

be   paid  I)y  sucli   person  or  persons  that  so  doth  or  shall  cause  or  procure 

any  such  writs  or  process  to  be  sued  forth  as  is  aforesaid. 

20.  In  all  actions  wherein  the  defendant  or  defendants  shall  be  Defendant  eniitied  to 
arrested  and  hold  to  special  bail  and  wliorein  the  plaintiff  or  plainlill's  «lial[  ^j*;^',^  J^).''^™j;'^"^°^'^^ 
not  recover  the  amount  of  the  sum  for  which  the  defendant  or  defendants  amount  of  the  sum 
iu  such  action  shall  have  been  so  arrested  and  held  to  special  bail  such  '^"''  T'l"^''   '"''  ""' 

'■  ,  arrostcu. 

defendant  or  defendants  shall   be  entitled   to  costs  of  suit  to  be  taxed  «  Geo.  in.  c.  4g 

according  to  the  custom  of  the  court  in  which  such  action  shall  have  been '"  ^" 

brought     Provided  that  it  shall  be  made  appear  to  the  satisfaction  of  the  ^°"^]f'°u"  "''h'aU  b 

court  in  which  such  action  is  brought  upon  motion  to  bo  made  in  court  so  aUowcd. 

for  that  purpose  and  upon  hearing  the  parties  by  affidavit  that  the  plaintiff 

or  plaintiffs  in  such  action  had  not  any  reasonable  or  probal)lc  cause  for 

causing  the  defendant  or  defendants  to  be  arrested  and  held  to  special 

bail  in  such  amount  as  aforesaid  and  provided  such  court  shall  thereupon 

by  rule  or  order  of  the  same  court  direct  that  such  costs  shall  be  allowed 

to  the  defendant  or  defendants  and  the  plaintiff  or  i)laintifls  shall  upon 

such  rule  or  order  being  made  as  aforesaid  be  disabled  from  taking  out 

any  execution  for  tlie  sum  vecovei'cd  in  any  such  action  unless  the  same 

shall  exceed  and  then  in  such  sum  only  as  the  same  shall  exceed  the 

amount  of  the  taxed  costs  of  the  defendant  or  defendants  in  such  action 

and  in  case  the  sum  recovered  in  any  such  action  shall  be  less  than  the 

amount  of  the  costs  of  the  defendant  or  defendants  to  bo  taxed  as  aforesaid 

that  then  the  defendant  or  defendants  shall  be  entitled  after  deducting 

the  sum  of  money  recovered  by  the  plaintiff  or  plaintiffs  in  such  action 

from  the  amount  of  his  or  their  costs  so  to  be  taxed  as  aforesaid  to  take 

out  execution  for  such  costs  in  like  manner  as  a  defendant  or  defendants 

may  now  by  law  have  execution  for  costs  in  other  cases. 

Informer. —  Compouml'uig. — Cosls. 

21.  No  informer  or  plaintiff  shall  or  may  compound  or  agree  with  No  iuformcr    Bhaii 
any  person  or  persons  that  shall  oflend  or  shall  be  surmised  to  oflend  jXildantVirt  by  con- 
against  any  penal  statute  for  such  offence  committed  or  pretended  to  be  sent  of  tbc  court, 
committed  but  after  answer  made  in  court  unto  the  information  or  suit  in  *^    'z<^->>9- 
that  behalf  exhibited  or  prosecuted  nor  after  answer  but  by  the  order  or 

consent  of  the  court  in  which  the    same   information    or   suit   shall  be 

depending  upon  the  pains  and  penalties  hereafter  in  this  i)resent  Act  set 

down  and  declared  and  if  any  such  informer  or  plaintiff  as  aforesaid  sliall 

willingly  delay  his  suit  or  shall  discontinue  or  be  nonsuit  in  the  same  orxiio  penalty  of  an 

shall  have  tlie  trial  or  matter  passed  against  him  therein  by  verdict  or  |jL^~,„;„'g-Vii^^^ 

judgment  of  law  then  in  every  such  case  the  same  informer  or  plaiutiQ' or  being  nonsuit  &c. 

shall  yield  satisfy  and  pay  unto  the  party  defendant  his   costs  charges 

and  damages  to  be  assigned  by  the  court  iu  which  the  same  suit  shall  bo 

attempted  for  the  I'ecovery  and  execution  whereof  every  such  defendant 

shall  immediately  upon  tlie  same  costs   charges   and   damages  assigned 

have  his  writ  of  execution  to  be  awarded  unto  him  out  of  the  sanu)  court 

in  which  the  same  shall  be  so  assigued  as  is  afoi'csaid  as  in  other  cases  of 

execution. 

Atloracj  s 
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31  VicTOKiJE  No.  20.  Attorney's  Bill  of  Costs. 

b  Tr  ■■-!  ~"^'  "^^  attorney  nor  any  executor  adnniiistrator  or  assignee  of  any 

11  Vic.  No.  33  8. 1.  attorney  or  the  trustee  of  his  estate  shall  commence  or  maintain  any  action 

6&7T^^^'-3  37  ^^  ^^^^  ^^^  ^^^^  recovery  of  any  fees  charges  or  disbursements  for  any 
business  done  by  such  attorney  until  the  expiration  of  one  month  after 
such  attorney  or  executor  administrator  or  assignee  of  such  attorney  shall 
have  delivered  vinto  the  party  to  be  charged  therewith  or  sent  by  the  post 
to  or  left  for  him  at  his  counting-house  oflice  of  business  dwelling-house 
or  last  known  place  of  abode  a  bill  of  such  fees  charges  and  disbursements 
and  which  bill  shall  be  subscribed  by  such  attorney  in  his  proper  hand- 
writing (or  in  the  case  of  partnership  by  any  of  the  partners  either  with 
his  own  name  or  with  the  name  and  style  of  such  partnership)  or  by  the 
executor  administrator  or  assignee  of  such  attorney  or  the  trustee  of  his 
estate. 

T,  ..         f  , ,.  23.  It  shall  not  in  any  case  be  necessary  in  the  first  instance  for 

Eviaence  of  dcliveiy  *'      ,      .    .  -^      . 

of  bill.  such  attorney  or  the  executor  administrator  or  assignee  of  such  attorney 

2VriaK  1586^^  ^'  ^'  ^^"    ^''^stee   of  his    estate   in   proving   a   compliance    with  this   Act    to 

6&7Vio.c.73s.37.    prove  the  contents  of  the  bill  he  may  have  delivered  sent  or  left  but  it 

shall  be  sufficient  to  prove  that  a  bill  of  fees  charges  or  disbursements 

subscribed  in   the  manner  aforesaid  was  delivered  sent  or  left  in  manner 

aforesaid  but  nevertheless  it  shall  be  competent  for  the  other  party  to 

show  that  the  bill  so  delivered  sent  or  left  was  not  such  a  bill  as  con- 

Whcre  party  leaving  stitutcd  a  houd fide  coinpliaucc  with  this  Act   Provided  always  that  it  shall 

colony.  be  lawful  for  any  judge  of  the   Supremo   Court  to  authorise  an  attorney 

to  commence  an  action  or  suit  for  the  recovery  of  his  fees  charges  or 

disbursements  against  the  party  chargeable  therewith  although  one  month 

shall  not  have  expired  from  the  delivery  of  a  bill  as  aforesaid  on  proof  to 

the  satisfaction  of  the  said  judge  that  there  is  probable  cause  for  believing 

that  such  party  is  about  to  quit  the  colony. 

Taxation  of  Costs. 
atn  of  bills  ^^"  ^P*^^^   ^^'^  ajjpUcation   of  the  party  chargeable    by  such    bill 

witiiiuamouth.  withiu  such  moiitli  an  appointment  for  taxation  of  the  same  may  be 
aVrhi"  f  15S1  ^  ^  obtained  as  of  course  and  without  order  of  a  judge  from  the  master  in 
equity  in  case  tlie  whole  of  the  business  contained  in  such  bill  shall  have 
been  transacted  in  the  Supreme  Court  in  its  equitable  jurisdiction  or  in 
any  matter  of  lunacy  or  shall  relate  to  conveyancing  business  from  the 
judge  in  insolvency  in  case  of  the  whole  of  such  business  contained  in 
such  bill  shall  have  been  transacted  in  the  Supreme  Court  in  its  insolvency 
jurisdiction  and  from  the  prothonotary  of  the  Supreme  Court  in  every 
other  case  including  criminal  business  and  though  the  business  or  part 
of  the  business  contained  in  such  bill  shall  not  have  been  transacted  in  the 
Supreme  Court  and  thereupon  such  bill  and  the  demand  of  such  attorney 
executor  administrator  trustee  or  assignee  shall  be  taxed  and  settled  by 
such  officer  without  any  money  being  brought  into  court  and  the  Supreme 
Court  or  a  judge  thereof  shall  restrain  such  attorney  or  executor  adminis- 
trator or  assignee  of  such  attorney  or  the  trustee  of  his  estate  from 
commencing  any  action  or  suit  touching  such  demand  pending  such 
taxation  and  the  costs  of  such  taxation  shall  as  hereinafter  provided  be 
paid  according  to  the  event  of  such  taxation. 
Taxation  after  Olio  25.  In  casG  uo  such  application  as  aforesaid  shall  be  iiiade  within 

iTvic.  No.  33  s.  2.  '^^^^^  month  as  aforesaid  then  it  shall  be  lawful  for  the  Supreme  Court  or 

a  judge 


COSTS  ACT.  383 

a  judge  thereof  cither  upon  the  application  of  the  attorney  or  the  executor  3i  Victow*  No.  20. 

aduiini.stnitur  or   assignee  of  tlie  attorney  or  tlio  trustee  of  his  ^^^state  g  p^ing  ^i58i 

whoso  bill  may  have  been  so  delivered  sent  or  left  as  aforesaid  or  upon  the  6i7Vic.c.739.37. 

application  of  the  party  chargeable  by  such  bill  with  such  directions  and 

subject  to  sucli  conditions  as  the  court  or  judge  making  such  reference 

shall  think  proper  to  refer  such  bill  and  the  demand  of  such  attorney  or 

executor  administrator  or  assignee  of  such  attorney  or  the  trustee  of  his 

estate  thereupon  to  be  settled   and  taxed  by  such  olficer  of  the  court  as 

aforesaid  and  in  case  any  such  reference  as  aforesaid  shall  be  made  on  the 

application  of  the  party  chargeable  by  such  bill  then  without  any  money 

being  brouglit  into  the  court  and  such  court  or  judge  may  restrain  such 

attorney  or  the  executor  administrator  or  assignee  jf  such  attorney  or  the 

trustee  of  his  estate  from  commencing  or  prosecuting  any  action  or  suit 

touching  such  demand  pending  such  reference  upon  such  terms  as  shall  be 

thought  fit     Provided  always  that  no  such  reference  as  aforesaid  shall  l)e  Taxation  after  tweire 

directed  upon  an  application  made  by  the  party  chargeable  with  such  bill  "i'^nii>»- 

after  a  verdict  shall  have  been  obtained  judgment  signed  or  a  Avrit  of 

in(|uiry  executed  in  any  action  for  the  recovery  of  the  demand  of  such 

attorney   or  executor  administrator  or  assignee  of  such  attoi'ncy  or  the 

trustee  of  his  estate  or  after  the  expiration  of  twelve  months  after  such 

bill  sliall  haA'e  been  delivered  sent  or  left  as  aforesaid  except  under  special 

circumstances  to  bo  proved  to  the  satisfaction  of  the  Supreme   Court  or  a 

judge  thereof  to  whom  the  application  for  such  reference  shall  be  made. 

Costs  of  Taxation. 

2G.  Upon  every  such  appointment  or  reference  if  either  the  attorney  paj-mcnt  of  costs  of 
or  executor  administrator  or  assignee  of  the  attorney  or  trustee  of  his  '.T"y°"'jjQ  33  ^  3 
estate  whose  bill  shall  have  been  delivered  sent  or  left  or  the  party  charge-  2  Pring  p.  isss. 
able  with  such  bill  liaving  due  notice  shall  refuse  or  neglect  to  attend  such ''*7^'"■'■''•''3'•^^• 
taxation  the  ofliccr  to  whom  such  appointment  or  reference  shall  ])o  made 
may  proceed  to  tax  and  settle  such  bill  and  demand  ex  parte  and  in  case 
any  appointment  or  reference  as  aforesaid  shall  l)e  o1)tained  or  made  upon 
the  application  of  the  party  chargeable  with  such  bill  or  upon  the  apiilica- 
tion  of  such  attorney  or  the  executor  administrator  or  assignee  of  such 
attorney  or  trustee  of  his  estate  and  the  party  chnrgeable  witli  such  bill 
shall  attend  upon  such  taxation  the  costs  of  such  appointment  or  reference 
shall  except  as  hereinafter  provided  for  be  paid  for  according  to  the  event 
of  such  taxation  that  is  to  say  if  such  bill  when  taxed  be  less  by  a  sixth 
part  than  the  l)ill  delivered  sent  or  left  then  such  attorney  or  executor 
administrator  or  assignee  of  such  attorney  or  trustee  of  his  estate  shall 
pay  such  costs  and  if  such  bill  when  taxed  shall  not  be  less  by  a  sixth 
part  than  the  bill  delivered  sent  or  left  then  the  party  chargeable  with 
such  bill  making  such  application  or  so  attending  shall  pay  such  costs  and 
every  order  to  be  made  for  obtaining  such  appointment  or  such  reference 
as  aforesaid  shall  direct  the  officer  to  whom  such  reference  shall  be  made 
to  tax  such  costs  of  such  appointment  or  reference  to  be  so  paid  as  afore- 
said and  to  certify  what  upon  such  taxation  shall  be  found  to  be  due  to  or 
from  such  attorney  or  executor  administrator  or  assignee  of  such  attorney 
or  trustee  of  his  estate  in  respect  of  such  bill  or  demand  and  of  the  costs 
of  such  appointment  or  reference  (if  payable)  Provided  always  tiiat  such 
officer  shall  in  all  cases  be  at  liberty  to  certify  specially  any  circumstances 
relating  to  such  bill  or  taxation  and  the  court  or  judge  shall  in  all  cases 

be 
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31  V1C10K1.E  No.  20.  be  at  liberty  to  make  thereupon  such  order  as  sucli  court  or  judge  may 
—  tliiuk  right  respecting  the  payment  of  the  costs  of  such  taxation  Provided 

also  that  where  such  reference  as  aforesaid  shall  be  made  as  hereinbefore 
provided  then  the  said  court  or  judge  shall  be  at  liberty  if  it  shall  be 
thought  fit  to  give  any  special  directions  relative  to  the  costs  of  such 
Court  may  order  reference  And  provided  further  that  it  shall  be  lawful  for  the  said  court 
deiirc7  lo  of  deeds'^  ^^'  j^'^^a^  ^^  ''^^7  ^ase  to  make  such  order  for  the  delivery  by  any  attorney 
or  the  executor  administrator  or  assignee,  of  any  attorney  or  trustee  of 
his  estate  of  such  bill  as  aforesaid  and  for  the  delivery  up  of  deeds  docu- 
ments or  papers  in  his  custody  possession  or  power  or  otherwise  touching 
the  same  in  the  same  manner  as  has  heretofore  been  done  as  regards  such 
attorney  by  such  court  or  judge  Avhere  any  such  business  had  been 
transacted  in  the  court. 

Mode  and  Consequences  of  Taxation. 

Skill  and   responsi-  27.  In  taxiug  any  bill  for  preparing  or  drawing  any  deed  contract 

biiit^tobeconsidered.  ^asc  or  other  documcnt  it  shall  be  lawful  for  the  taxing  officer  and  he  is 

^Frhw  1586.   ^  ^   hereby  rer[uired  in  estimating  the  proper  sum  to  be  charged   for  such 

transaction  to  consider  the  skill  and  labor  properly  employed  and  the 

expense  and  responsibility  incurred  in  the  preparation  thereof. 

Assistance  of  ^^-  ^^^  ^^^  cases  iu  which  such  bill  shall  have  been  referred  to  be 

protiniiotary.  taxcd  and  Settled  by  the  prothonotary  of  the  Supreme  Court  such  officer 

2VTi'n^i587^^  °'^"'' shall  be  at  liberty  to  request  the  master  in  equity  to  assist  him  in  taxing 

6&7  vice. 73s. 42.    and  settling  any  bill  or  any  part  of  such  bill  and  such  oflicer  so  requested 

shall  thereupon  proceed  to  tax  and  settle  the  same  and  shall  have  the  same 

powers  in  respect  thereof  as  upon  a  reference  to  him  and  shall  return  the 

same  with  his  opinion  thereon  to  the  prothonotary. 

Form  of  application  29.  All  applications  made  under  this  Act  to  refer  any  such  bill  as 

for  taxing.  aforcsaid  to  be  taxed  and  settled  and  for  the  delivery  of  such  bill  and  for 

2\>!im'?5s7.^  ^'  ^^'  the  delivery  up  of  deeds  documents  and  papers  shall  be  made  in  the  matter 

6&7Vie. c73s. 43.    of  such  attorney  and  upon  the  taxation  or  re-taxation  and  settlement 

of  any  such  bill  the  certificate  of  the  officer  by  whom  such  bill  shall  have 

Certmcate  of  officer,  bceu  taxcd  sliall  (unlcss  set  aside   or  altered  by  order  decree  or  rule  of 

court)  be  final  and  conclusive  as  to  the  amount  thereof  and  payment  of  the 

amount   certified    to    be    due  and  directed    to   be  paid  may  be  enforced 

according  to  the  course  and  practice   of  the  Supreme  Court  and  it  shall  be 

Enforcement  of        lawful  for  such  court  or  a  judgo  thereof  to  order  judgment  to  be  entered 

payment.  ^^jp  for  sud\  amount  with  costs  unless  the  retainer  shall  be  disputed  or  to 

make  such  other  order  thereon  as  such  judge  shall  deem  proper. 

Taxation  on  behalf  of  Third  Parties. 

Third  parties  apply-  30.  Where  any  person  not  the  party  chargeable  with  any  such  bill 

ing  for  taxation.        witliiu  the  meaning  of  the  provisions  hereinbefore  contained  shall  be  liable 

oVring  1^80.^^  ^'  ^"  to  pay  or  shall  have  paid  such  bill  either  to  the  attorney  his  executor 

6&7 vice, 733. 38.    administrator  or   assignee  or  the  trustee  of  his  estate  or  to  the  party 

chargeable  with  such  bill  as  aforesaid  it  shall  be  lawful  for  such  person 

his  executor  administrator  or  assignee  or  the  trustee  of  his  estate  to  make 

such  application  for  a  reference  for  the  taxation  and  settlement  of  such 

bill  as  the  party  chargeable  therewith  might  himself  make  and  the  same 

reference  and  order  shall  be  made  thereupon  and  the  same  course  pursued 

in  all  respects  and  if  such  application  was  made  by  the  party  so  chargeable 

with  such  bill  as  aforesaid     Provided  always  that  in  case  such  application 

is  made  when  under  the  provision  herein  contained  a  reference  is  not 

authorised 
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authorised   to  be  made  except  under  special  circumstances  it   shall   be  3i  Victobi^  No.  20. 

lawful  for  tlio  court  or  judge  to  whom  such  application   shall  be  made  to 

take  into  consideration  any  additional  special  circumstances  applicable  to 

the  person  making  such  application  although  such  circumstances  might 

not  be  applicable  to  the  party  so  chargeable  with  the  said  bill  as  aforesaid 

if  he  was  the  party  making  the  ap])Iication. 

31.  It  shall  be  lawful  in  any  case  in  which  a  trustee  assignee  BUis  ogainet  trustees 
executor  or  administrator  has  become  chargeable  with  any  such  bill  as  ^^^s^^^^^^^'^JJ'^"^''''"''' 
aforesaid  for  a  judge  of  the  Supreme  Court  if  in  his  discretion  he  shall  11  vic.  No.  33  s.  7. 
thiuk  fit  upon  the  application  of  a  party  interested  in  the  property  out  of  f  FL'JI?  ^^®,?;    „„ 

II  1    i.        i  •  i.  ^     ■    •   L      L  T  1  6&7Vic.c.73s.  39. 

"Which  sucli  trustee  assignee  executor  or  administrator  may  have  been  paid 
or  be  entitled  to  pay  such  bill  to  refer  the  same  and  such  attorney's  or 
executor's  administrator's  or  assignee's  demand  or  the  demand  of  the 
trustee  of  his  estate  thereupon  to  be  taxed  and  settled  by  the  proper 
officer  aforesaid  with  such  directions  and  subject  to  such  conditions  as  such 
judge  shall  think  fit  for  the  payment  of  what  may  be  found  due  and  of  the 
costs  of  such  reference  to  or  by  such  attorney  or  the  executor  administrator 
or  assignee  of  such  attorney  or  the  trustee  of  his  estate  by  or  to  the  party 
making  the  application  having  regard  to  the  provisions  herein  contained 
relative  to  applications  for  the  like  purpose  by  the  party  chargeable  with 
such  bill  so  far  as  the  same  shall  be  applicable  to  such  cases  and  in 
exercising  such  discretion  as  aforesaid  the  said  judge  may  take  into 
consideration  the  extent  and  nature  of  the  interest  of  the  party  making 
such  application  Provided  always  that  where  any  money  shall  be  so 
directed  to  be  paid  by  such  attorney  or  the  executor  administrator  or 
assignee  of  such  attorney  or  the  trustee  of  his  estate  it  shall  be  lawful 
for  such  judge  if  he  shall  think  fit  to  order  the  same  or  any  part  thereof 
to  be  paid  to  such  trustee  assignee  executor  or  administrator  so  chargeable 
with  such  bill  instead  of  being  paid  to  the  party  making  such  application 
and  when  the  party  making  such  application  shall  pay  any  money  to  such 
attorney  or  executor  administrator  or  assignee  of  such  attorney  or  the 
trustee  of  his  estate  in  respect  of  such  bill  he  shall  have  the  same  right 
to  be  paid  by  such  trustee  assignee  executor  or  administrator  so  chargeable 
with  such  bill  as  such  attorney  or  executor  administrator  or  assignee  of 
such  attorney  or  the  trustee  of  his  estate  had. 

32.  For  the  purpose  of  any  such  reference  upon  the  application  ofpciivcry  ofbuito 
the  person  not  being  the  party  chargeable  within  the  meaning   of  the  iV''y''"!j^-'„3 
provisions  of  this  Act  as  aforesaid  or  of  a  party  interested  as  aforesaid  it  2  rring  i587. 
shall  be  lawful  for  the  Supreme  Court  or  a  judge  thereof  to  order  any  such  *''^^^'''=•'^■'^^■'**'• 
attorney  or  the  executor  administrator  or  assignee  of  any  such  attorney 

or  the  trustee  of  his  estate  to  deliver  to  the  i)arty  making  such  application 
a  copy  of  such  bill  upon  payment  of  the  costs  of  such  copy. 

Limitation. 

33.  The  payment  of  any  such  bill  as  aforesaid  shall  in  no  case  Taxation  of  bin  after 
preclude  the  court  or  judge  from  referring  such  bill  for  taxation  if  the  p*?.^^"*^^  gg  ^  ^^ 
special  circumstances  of  the  case  shall  in  the  opinion  of  such  court  or  2  iving  i587. 
judge  appear  to  reciuire  the  same  upon  such  terms  and   conditions  aiid '^'^^^"^•"'•'^^'•■"■ 
subject  to  such  directions  as  to   such  court  or  judge  shall  seem   right 

Provided  always  that  the  application  for  such  reference  be  made  within 
twelve  calendar  months  after  payment. 

2  A  Betaxation. 
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3iTicT0EiJi  is'o.  20.  Relaxation. 

^  ^     - —  34.  No  bill  which  shall  have  been  previously  taxed   and  settled 

Ke-taxation.  .  ir-r"  i"!!!  •  n  -i 

11  Vic.  No.  33  s.  9.  either  under  an  appointment  or  order  ot  reierence  shall  be  again  reterred 

eln^^c^vas  40  unless  under  special  circumstances  the  court  or  judge  to  whom  such 
application    is    made  shall  think  fit    to    direct   a  re-taxation     Provided 

EeTiew  of  taxation,  nevertheless  that  where  a  hill  of  costs  shall  have  been  taxed  an  order 
for  review  of  the  taxation  may  be  made  after  rule  or  summons  to  show 
cause  by  the  Supreme  Court  or  a  judge  thereof  and  it  shall  be  lawful 
for  such  court  or  judge  in  case  they  or  he  shall  think  fit  thereupon  to 
direct  the  proper  officer  aforesaid  to  review  and  correct  such  taxation 
instanter  and  whether  the  order  applied  for  be  granted  or  refused  the  costs 
of  the  application  shall  be  in  all  cases  in  the  discretion  of  fhe  court  or 
judge  and  on  an  order  for  a  review  of  taxation  it  may  be  made  part  of  the 

Registrar  on  order  to  order  that  the  Registrar  do  or  may  examine  witnesses  viva  voce  touching 

review  taxation  may  matter  in  ciuestion. 

examine  witnesses.  J  J-  7    ti         i   • 

Pains  and  Penalties. 
Punisimiertofanin-  35.  Ally  infomier  01  plaintiff  who  shall  or  may  compound  or  agree 

former   misbehaving  ,jg  jj^  section  tweiity-one' hereof  meutiouod  shall  from  and  after  conviction 

lumself  m  the  prose-  „„  iti"iij  i  i-     i^-rc  •     c 

cution  of  his  suit  ic.  thereof  for  evcr  be  disabled  to  pursue  or  be  plaintili  or  informer  in  any 
18  Eiiz.  c.  5  s.  4.  suit  or  information  upon  any  statute  iwpular  or  penal  and  shall  also  for 
every  such  offence  forfeit  and  lose  ten  pounds  of  lawful  money  the  one  half 
thereof  to  the  Queen's  Majesty  her  Heirs  and  Successors  and  the  other  half 
to  the  party  grieved  thereby  to  be  recovered  in  the  Supreme  Court  or  a 
district  court  by  action  of  debt  or  information. 

Poivers  of  the  Court. 

General  rules   may  36.  It  shall  be  lawful  for  the  judges  of  the  Supreme  Court  or  a 

be  made  by  the     maioritv  of  tliem  of  whoui  the  Chief  Justice  shall  be  one  from  time  to  time 

17  Vic.  No.  21  s.  174.  to  make  all  such  general  rules  and  orders  for  the  effectual  execution  of  this 

is^&'il'vicf?  76     ^^^  ^^^^  ^^  ^^^^  intention  and  object  hereof  and  for  fixing  the  costs  to  be 

8. 223.  allowed    for    and   in    respect   of   the    matters  herein    contained  and  the 

s'prin^sie  ^*^^°  P^'"^*^^^'"^^^*^^  thereof  and  for  apportioning  the  costs  of  issues  and  also  for 

altering  the  number  of  days  by  this  Act  limited  for  the  return  of  any  writ 

or  for  the  doing  of  anything  by  this  Act  prescribed  or  authorised  to  be  done 

Separate  scales  of     and  Substituting  other  days  for  the  same  as  in  their  judgment  shall  be 

20^  vi    No  8  8  3  necessary  or  proper  and  if  they  shall  see  fit  so  to  do  to  establish  separate 

2  Pring  1752.  scales  of  costs  in  actions  having  regard  severally  to  the  amount  sued  for 

or  the  value  of  the  matter  sought  to  be  recovered.     Provided  that  nothing 

herein  contained  shall  be  construed  to  restrain  the  authority  or  limit  the 

jurisdiction    of  the  said  court  or  the  judges    thereof  to  make   rules    or 

orders  or  otherwise  to  regulate  and  dispose  of  the  business  therein. 

Commencement  and  Sliort  Title. 
Commencement  of  37.  This  Act  shall  commence  on  the  thirty-first  day  of  December 

Act.  one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  as 

Short  title.  the  Costs  Act  of  18G7. 


An 
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An  Act  to  Consolidate   and  Amend   the  LawssivicioBixxo.so. 
relating  to  District  Courts. 

[2Sth  December,  1867. 

WHEREAS  it  is  expedient  to  consolidate  and  amend  the  laws  relating  Preamble, 
to  District  Courts     He  it  enacted  by  the  Queen's  Most  Excellent 
Majesty  by  and  with  the  advice  and  consent  of  the  Legislative   Council 
and  Legislative   Assembly  of  QneensLmd  in  Parliament  assembled  and  by 
the  authority  of  the  same  as  follows — 

Interpretation. 

1.  In  construing  this  Act  the  term  "district"  shall  if  not  incon- intcrprcutioii clause, 
sistent  with  the  context  be  taken  to  mean  some  district  in  and  for  which  ^'^yl[^'„  ^yg  ^^  ''  ^' 
a  district  court  is  holden  and   the  term  "  landlord"  shall  be  understood 

to  signify  the  jicrson  entitled  to  the  immediate  reversion  of  the  promises 
or  if  the  property  be  held  in  joint  tenancy  coparcenary  or  tenancy  in 
common  shall  be  understood  to  signify  any  one  of  the  persons  entitled  to 
such  reversion  and  the  words  "  quarter  sessions"  shall  include  general 
sessions  and  the  word  "suit"  may  be  applied  to  any  action  or  other 
proceeding. 

3fode  of  Establishing  Courts  and  Districts. 

2.  It  shall  be  lawful  for  the  Governor  in   Council  from  time  to  EstabUsimicnt  of 
time  to  order  l)y  i)roclamation  in  the  Gacette  that  courts  to  be  called  District  22  vk.  jTol'^is  ».  ?. 
Courts  shall  be  holden  at  such  towns  and  places  as  he  shall  think  fit  and  1  Pring  496. 

to  alter  the  place  for  holding  any  such  court  or  to  order  that  the  holding 
of  any  such  coiu't  be  discontinued. 

3.  It  shall  be  lawful  for  the  Governor  in  Council  to  divide  the  Creation  of  districts, 
colony  into  districts  for  the  purposes  of  this  Act  and  from  time  to  time  i^p,.i,',g  ^gg 

to  >alter  such  districts  Provided  always  that  no  alteration  in  the 
boundaries  or  limits  of  any  district  shall  take  effect  until  after  three 
months  from  the  notification  thereof  in  the  Gazette. 

4.  It  shall  be  lawful  for  the  Governor  in   Council  from   time  to  Governor  mav 
time  to  define  the  limits  within  which  each  of  the  courts  appointed  to  he  ;3°';;^\,;^;''''^'" '■°'' 
held  shall  have  jurisdiction     Provided   always  that  no  alteration  in   any  29vic.N0. lOs.  I8. 
such  limits  shall  take  edoct  until  after  three  months  from  the  notification 

thereof  in  the  Gazette. 

Conterminous  Districts. 

5.  For  the  prevention  of  disputes  as  to  the  jurisdiction  of  the  Jurisdidiou  along 
District  Courts  scAerally  in  cases  where  it  may  be  ditlicult  to  ascertain  Il-'^lnJ,'!, districts""" 
within  which  of  two  districts  a  particular  place  is  situated  and  in  order  22vic.K0.i8  s.  110. 
to  facilitate  the  execution  of  process  including  the  service  of  summonses      ""^ 

in  such  places  Be  it  enacted  That  for  the  space  of  two  miles  on  either 
side  of  the  boundary  betw-een  two  adjacent  districts  the  court  holden  in 
and  for  each  of  .such  districts  shall  for  the  purposes  of  this  Act  be  deemed 
to  have  jurisdiction  Provided  that  the  pendency  of  a  suit  in  one  of  such 
courts  or  a  judgment  recovered  therein  shall  be  a  bar  to  a  suit  in  the 
other  court  between  the  same  parties  for  the  same  cause. 

District 
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t'~h~id  court  ^-  '^^^^  j^^flgs  of  each  District  Court  shall  attend  and  hold  such 

where  directed  an°dto  court  at  the  jilace  whcre  the  Governor  in  Council  shall  have  ordered  that 

|!7Yic°*No*i8T'^45  ^^'^^  '^'^^^^'*'  ^^^^^^  ^*^  holden  at  such  times   as  such  judge  shall  ajDpoint  for 

iPring503.  that  purpose  so  that  a  court  shall  be  holden  in  such  place  once  at  least  in 

such  interval  as  the   Governor  in  Council  shall  in  each  case  order  and 

notice  of  the  days  on  which  the  court  will  be  holden  shall  be  put  up  in 

some  conspicuous  place  in  the  courthouse  and  in  the  office  of  the  registrar 

of  the  court  and  shall  be  otherwise  published  as  to  the  judge  shall   seem 

best     Provided  that  where  by  reason  of  the  death  or  absence  of  the  judge 

at  any  District  Court  at  the  time  appointed  such  court  cannot  be  then  held 

the  res"istrar   or  in  the  event  of  his  death  or  absence  the  bailiff  shall 

adjourn  the  court  to  such  day  as  he  may  deem  convenient  and  enter  m  the 

minute  book  the  cause  of  such  adjournment. 

District  Courts  to  be  7.  Every  District  Court  shall  be  a  court  of  record  and  shall  have 

courts  of  roconi.       iurisdictiou  as  hereinafter  provided. 

22  Vic.  Kg.  18  s.  4.J  c,       i        ^  ^i        n         i 

1  Pring  496.  SeCCl     OJ    the    COUVt. 

Seal  of  the  court.  8-  For  evoiy  court  holden  under  this  Act  there  shall  be  a  seal  and 

22  Vic.  No.  18  3.44.  all  notices  summonses  certificates  warrants  and  other  process  issued  by  the 

1  Pnng  503.  registrar  of  the  court  shall  be  sealed  or  stamped  Avith  the  seal  of  the  court 

and  every  person  who  shall  forge  the  seal  of  any  process  of  the  court  orwho 

Punishment  for        shall  serve   or  enforce  any  such  forged  process  knowing  the  same  to  be 

forgingseai  or  serving  forged  or  deliver  or  cause  to  be  delivered  to  any  person  any  paper  falsely 

orge  process.  piirportiug  to  be  a  copy  of  any  summons  or  other  process  of  such  court 

knowing  the  same  to  be  false  shall  be  guilty  of  felony  and  being  convicted 

thereof  shall  be  liable  at  the   discretion  of  the  court  to  be  kept  in  penal 

servitude  for  any  term  not  exceeding  seven  years  or  be  imprisoned  for 

any  term  not  exceeding  three  years  with  or  without  hard  labor. 

Judges. 

Appointment  and  9-  The  Govcrnor  in  Council  shall  by  commissions  in  Her  Majesty's 

quaUfication     of      name  appoint  as  many  fit  persons  as  are  needed  to  be  judges  of  the 

22  Vic.  No.  18  s.  27.  Distiict  Courts  under  this  Act  each  of  whom  shall  be  a  barrister-at-law  of 

1  Pring  500.  five  yoar.s'  or  an  attorney-at-law  of  seven  years'  standing  and  every  such 

person  may  be  appointed  by  one  commission  for  several  courts  or  by 

several  commissions  for  each  or  any  number  of  such  courts     Provided 

that  no  barrister  or  attorney  shall  be   so  appointed  unless  he  shall  have 

been  in  practice  or  have  held  some  judicial  or  legal  office  under  the  Crown 

within  two  years  immediately  preceding  the  appointment  to  such  office. 

Judges  not  to  practice  10.  No  judge  of  a  District  Court  shall  practice  at  the  bar  or  as  a 

22  vic"No''i8T'28  crowu  prosecutor  or  as  an  equity  draftsman  pleader  or  conveyancer  or 

1  Pring  500.  as  au  attorney    solicitor  proctor  or  notary  or  be  directly  or  indirectly 

29  Vie.  No.  10  3. 13.  concerned  or  interested  in  any  such  practice  profession  or  business  and 

no  such  judge  shall  be  capable  of  being  summoned  or  being  elected  or 

of  sitting  as  a  member  of  the  Legislative  Council  or  Legislative  Assembly. 

Judge  to  reside  in  11.  Evci'y  judgo  of  a  District  Court  shall  reside  within  the  limits 

h"dgc!  °^  ^^'"^^  of  the  district  or  jurisdiction  of  the  court  of  which  he  is  the  judge. 

29  Vic. No.  108.15.  12.  The  judges  of  the  said  District  Courts  shall  hold  their  offices 

and^  romovaf  °thSe- '^^^ '"S  ability  and  good  behaviour  and  shall  severally  be  paid  (exclusive  of 

from.  any  allowance  for  travelling  expenses)  an  annual  salary  not  less  than  the 

1  Pring  5W^^  °'  ^^'  ^^^'"^  °^  '^^^   thousand  pounds  which  sum  shall  not  be  diminished  during 

the  coutinuauce  of  such  person  in  the  office  of  District  Court  judge  but  it 

shall 
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shall   be   lawful  for  the  GoTOrnor  in  Council  to  remove  any  judge  for  31Victobi^  No.  so. 

inability  or  misbehaviour     Provided  that  twenty-one  days  at  the  least 

before  such  removal  the  judge  shall  have  notice  of  the  intention  to  remove 

him  and  that  lie  shall  thereafter  and   before  removal  have  the  opportunity 

of  being  heard  before  the  Governor  and  Council  in  his  defence  and  it  shall 

also  be  lawful  for  the  Governor  in  Council  to  remove  any  judge  appointed 

under  this  Act  for  the  purpose  of  appointing  him  to  some  other  l)istrict 

Court     Provided  also  that  if  any  District  Court  shall  be  abolished  whether 

by  consolidation  with  any  other  District  Court  or  otherwise  no  judge  or 

other  officer  of  such  District  Court  shall  be  entitled  to  any  compensation 

on  account  of  ceasing  to  hold  his  office. 

Deputy  Judge. 

13.  In  case  of  illness  or  absence  it  shall  be  lawful  for  the  Governor  J^-fP"'yJ^?''8®- 
in  Council  to  appoint  some  other  person  who  shall  be  a  judge  appointed  rpringsoi. 
under   this  Act  or  who  shall   be  a  barristcr-at-law  or    attorney  to  act 

as  the  deputy  of  any  District  Court  judge  during  such  illness  or  absence. 

Jurors  in  General. 

14.  The  persons  nualificd  and  liable  to  act  as  iurors  for  the  trial  ]$^°.  ^''^." '^y'^™"' 
of  issues  criminal  and  civil  and  for  the  assessment  of  damages  respectively  I'pring  5oi. 
under  the  provisions  of  the  Jury  Act  or  the  law  in  that  behalf  for  the  time 

being  shall  ])e  the  persons  qualified  and  liable  to  act  as  jurors  in  courts 

holden  under  this  Act  and  when  such  courts  shall  be  holden  in  assize  or 

circuit  towns  the  jury  ))ooks  made  out  under  such   Act  or  law  by  the 

sheriff  or  a  copy  thereof  shall  be  the  jury  book  for  such  District  Courts 

and  for  the  purposes    of  the  establishment  of  jurors'  districts  and  the  J^pJ^'  'S^^''' 

preparation  of  jurors'  lists  every  place  in  which  a  District  Court  shall  be 

held  shall  bo  deemed  to  be  a  court  town  within  the  meaning  of  such  Act 

or  law  and  where  the  place  in  which  a  District  Court  shall  be  held  shall 

not  be  an  assize  or  circuit  town  jury  lists  shall  be  prepared  published  and 

corrected  according  to  the  provisions  therein    contained  but   such   lists 

when  corrected  shall  bo  transmitted  by  the  clerks  of  the  benches  to  the 

judge  of  such  District  Court  who  shall  thereupon  prepare  a  jurors'  book 

for  such  court  according  to  the  said  Act  as  nearly  as  may  be  and  his  duties  in 

that  behalf  shall  be  the  same  as  those  of  the  sheriff  save  that  it  shall  not  be 

necessary  for  the  said  judge  to  provide  the  boxes  for  jury  cards  mentioned 

in  the  tenth  section  thereof. 

15.  In  case  the  Governor  in  Council  shall  by  any  proclamation  or  pro-  Jury  Usta  for  newly 
clamations  order  a  District  Court  or  courts  or  any  court  of  general  or  quarter  22^y*^  no'"i8'  s  52 
sessions  of  the  peace  to  be  holden  at  any  town  or  place  where  provision  i  Pring  504. 
shall  not  have  been  theretofore  made  for  the  preparing  and  settling  of  the 

jury  lists  for  such  town  or  place  it  shall  be  lawful  for  the  said  Governor 
in  Council  to  direct  the  bencii  of  magistrates  of  the  district  wherein  such 
town  or  place  shall  be  situate  to  cause  jury  lists  for  such  town  or  place 
to  be  prepared  and  thereupon  the  said  bench  of  magistrates  shall  in 
pursuance  of  such  direction  and  they  are  hereby  authorised  and  required 
to  prepare  and  cause  to  be  prepared  within  three  months  after  the  receipt 
of  any  such  direction  lists  of  all  jurors  within  the  jurors'  district  for  such 
town  or  place  and  thereupon  the  clerks  of  petty  sessions  constables 
officers  of  police  and  justices  shall  do  and  perform  within  the  said  period 
of  three  months  aU  such  acts  matters  and  things  in  and  towards  preparing 

correcting 
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31  VicTOEM  Ko. 30.  correcting  and  allowing  the  jury  lists  as  are  in  the  said  last  mentioned 

Act  required  to  he  ordinarily  done  in  certain  months  in  eac-h   and  every 

year  and    all  such  jury    lists    when  prepared  corrected  and  allowed    as 

aforesaid  shall  be  transmitted  by  the  clerks  of  the  benches  to  the  District 

Court  judge     Provided  that  any  jury  list  prepared  under  the  direction 

of  the  Grovernor  in  Council  pursuant  to   this   section   shall   have    effect 

and  the  same  shall  continue  in  force   until  a  new  list  shall  be  prepared 

under  the  said  Act  or  law  and  this  Act. 

Jurors'  book  to  be  16.  The  District  Court  judgo  shall  withiu  ten  days  from  the  receipt 

made  therefrom.        of  {\^q  jmy  lig^g  causc  to  bo  made  out  thercfrom  a  jurors'  book  for  such 

il-r^g  505.     '       court  according  to  the  provisions  of  the  said  Act  or  law  so  far  as  the  same 

can  be  applied  and  all  such  jury  lists  when  settled  shall  come  into  force  and 

the  persons  whose  names  shall  be  therein  set  down  shall  be  liable  to  serve 

as  jurors  immediately  after  the  jurors'  book   for   such  newly  appointed 

town  or  place  as  aforesaid  shall  have  been  made  out  by  the  District  Court 

judge  and  each  of  the  said  lists  shall  respectively  continue  in  force  until 

new  lists  shall  have  been  allowed  and  a  new  jurors'  book  shall  have  been 

m.ade  out  under  the  provisions  hereinbefore  contained. 

Jurors' Hsts  in  newly  17.  It  shaU  be  lawful  for  the  Governor  in  Council  from  time  to 

proclaimed  districts,  time  to  ordcr  by  proclamation  in  the  Gazette  that  the  provisions  of  the 

29  Tic.  No.  10  8. 17.    j^^^.^^  ^^^  ^^,  ^^^g  -j^  ^^^.^g  ^^j,  ^j^g  ^jj^^g  being  and  of  this  Act  relating  to 

the  constituting  and  procuring  of  juries  shall  extend  and  apply  to 
such  districts  as  shall  from  time  to  time  have  been  proclaimed  as 
districts  under  the  provisions  of  the  District  Courts  Act  or  Acts  for  the 
time  being  and  thereupon  jurors'  lists  shall  be  prepared  published  and 
corrected  for  the  several  towns  and  places  in  such  districts  rcpectively  at 
which  district  courts  shall  have  been  ordered  to  be  holden  and  all  the  other 
provisions  cont^ained  in  the  said  Acts  relating  to  the  constituting  and 
procuring  of  juries  which  are  applicable  thereto  shall  extend  and  apply 
to  such  districts  and  the  towns  and  places  therein. 

Registrar. 

Appointment  and  ^'^-  ^^^'  ©Very  District  Court  there  shall  be  a  registrar  whom  the 

salary  of  registrar.     Govcmor   in  Couucil  shall   appoint   and    may    remove   and   every    such 

1  PHn"  501.'^^  ^'  ^''  I'egistrar  shall  be  paid  by  salary  and  it  shall  be  lawful  for  the  Governor 

as  aforesaid  in  populous  districts  in  which  it  shall  appear  to  be  expedient 

to  appoint  two  persons  to  execute  jointly  the  office  of  registrar  under  such 

regulations  as  to  the  division  of  their  duties  and  the  emoluments  of  the 

said  office  as  shall  be  from  time  to  time  made  by  order  of  court  in  case  of 

difference  between  them. 

Deputy  registrar  ^^ •  ^^  shall  bc  lawful  for  the  registrar  of  any  such  court  with  the 

22  Vic.  No.  18  s.  33.  approval  of  the  judge  or  in  case  of  inability  of  the  registrar  to  make  such 

iPring50i.  appointment  for  the  judge  to  appoint  from  time  to  time  a  deputy  to  act 

for  the  registrar  of  the  said  court  at  any  time  when  he  shall  be  prevented 

by  illness  or  absence  from  acting  in  such  office  and  to  remove  such  deputy 

at  his  pleasure  and  such  deputy  while  acting  under  such  appointment 

shall  have  the  like  powers  and  be  subject  to  the  like  provisions  duties  and 

penalties  for  misbehavior  as  if  he  were  the  registrar  of  the  said  court  for 

the  time  being  and  in  case  of  the  death  or  removal  of  such  registrar 

Avhilst  his  deputy  is  acting  such  deputy   shall  continue  to  act  until  a 

successor  to  such  registrar  shall  be  appointed  and  he  shall  receive  as 

remuneration  for  his  services  during  the  period  he  may  so  act  after  the 

death 
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death  oi'  removal  of  the  registrar  a  rateable  proportion  of  the  salary  ^^  '^ictobls  No.  30. 
attached  to  the  oflice  of  registrar. 

20.  On  the  death  or  removal  of  a  registrar  who  shall  not  have  Judge    to    appoint 
appointed   a  deputy  the   judge  may  for  a  period  not  exceeding  three  ^'P"|^-^ij"^f°'™^ ']™j 
mouths  provisionally  appoint  a  person  to  discharge  the  duties  of  registrar  not  been  nppointcd. 
and  such  person  shall  act  as  and  have  all  the  rights  and  liabilities  of  a^^p^j^' g^j^**  "' ^*' 
registrar  until  a  permanent  successor  shall  be  appointed  and  shall  receive 

as  remuneration  for  his  services  during  the  period  he  may  so  act  a  rateable 
proportion  of  the  salary  attached  to  the  office  of  registrar 

21.  The  registrar  of  each  court  shall  sign  and  issue  all  summonses  Duties  of  registrars, 
and  warrants  and  register  all  records  orders  and  judgments  of  the  said  ^'p^j^' 5qi^^  °' ^^' 
court  and  keep  an  account  of  all  proceedings  of  the  court  and  shall  take 

charge  of  and  keep  an  account  of  all  court  fees  and  fines  payable  or  paid 
into  court  and  of  all  moneys  paid  into  and  out  of  court  and  shall  enter  an 
account  of  all  such  fees  tines  and  moneys  in  a  ledger  belonging  to  the 
court  to  be  kept  by  him  for  that  purpose  and  shall  at  such  times  as  the 
Governor  in  Council  shall  direct  submit  his  accounts  to  be  audited  and 
settled  by  the  judge. 

22.  The  registrar  of  every  District  Court  shall  cause  a  note  of  all  Minutes  of  procced- 
plaints  and  summonses  and  of  rdl  orders  and  of  all  judgments  and  execu- 2"jfy|°  ^^^''^'o ^  24. 
tions  and  returns   thereto  and  of  all  fines  and  of  all  other  proceedings  of 

the  court  to  bo  fairly  entered  from  time  to  time  in  books  belonging  to  the 
court  which  shall  1)0  kept  at  the  olHce  of  the  court  and  such  entries  in  the 
said  books  or  a  copy  thereof  bearing  the  seal  of  the  court  and  purporting 
to  be  signed  and  certified  as  a  true  copy  by  the  registrar  shall  at  all  times 
be  admitted  in  all  courts  and  places  whatsoever  as  evidence  of  such  entries 
and  of  the  proceeding  referred  to  by  such  entry  or  entries  and  of  the 
regularity  of  such  proceedings  Avithout  any  further  proof. 

28.  Each  registrar  to  be  appointed  under  this  Act  shall  within  one  Registrars  to  prepare 
mouth  after  the   first  day  of  March  in  every  year  prepare  a  return  to  be  ™'lfj?^-      ,„     ,„„ 

.      .  .  .  22  Vic  No  18  8   103. 

certified  under  his  hand  and  within  the  like  time  transmit  the  same  to  the  1  Pring  sit. 
Colonial  Secretary  which  return  shall  specify — 

(1.)  The  nimiber  of  suits  commenced  in  his  court  during  the 

twelve  months  preceding 
(2.)  The  number  settled  without  hearing 
(3.)  The  number  of  trials 
(4.)  The  result  of  the  trials  whether  in  favor  of  the  plaintiffs 

or  defendants 
(5.)  The  nature  of  the  causes  under  distinct  heads 
(6.)  The  costs  of  the  suits 
(7.)  The  number  of  appeals 
(8.)  The  number  of  judgments  or  orders  affirmed 
(9.)  The  number  reversed 
(10.)  The  number  of  cases  left  in  arrear 
(11.)  The  date  place  and  duration  of  the  sittings  of  each  court 

the  duration  to  be  specified  in  days  and  hours 
(12.)  The  number  of  cases  tried  by  jury 
(13.)  The  number  of  cases  tried  without  a  jury 
(14.)  The  number  of  cases  settled  by  arbitration 
(15.)  The  number  of  motions  for  new  trials 
(IG.)  The  number  of  new  trials  granted 
(17.)  The  grounds  on  which  such  new  trials  were  granted 

And 
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31  YicioEis  Xo.  30.  And  a  copy  of  such  return  shall  be  laid  before  each  House  of  Parlia- 

ment. 
men  a  clerk  of  petty  24.  Whenever  the  clerk  of  any  court  of  petty  sessions  shall  have 

sessions  is  registrar  of  i^een  appointed  registrar  of  a  District  Court  holden  at  the  town  or  place 
snc^essoi^'d^puty  ot  whcro  ho  is  such  clcrk  the  successor  in  ofhce  of  such  clerk  or  any  deputy 
jocum  ienens  shall  be  ^f  g^di  clerk  or  any  person  for  the  time  being  performing  the  duties  of 
registrar  of  District  ^j^^,^,  ^^  ^^^^^  ^^^^.j.  ^^  ^^^^^  sossious  shall  have  and  may  exercise  all  the 

30  Vic.  No.  5  s.  1.     rights  powers  and  duties  of  registrar  of  such  District  Court  for  such  time 
and  so  long  as  he  is  performing  the  duties  of  clerk  of  such  court  of  petty 
^^^^  sessions     Provided  that  nothing  herein  contained  shall  affect  the  power  of 

appointment  now  vested  in  the  Governor  in  Council. 

Bailifs. 

Appointment  of  25.  For  evciy  such  court  there  shall  be  one  or  more  bailiffs  whom 

baUiffs  and  bailiffs'     the  judgo  shall  by  order  under  his  hand  appoint  and  may  remove  by  like 

a^si^ants.^  18  s.  36.  Order  and  every   such  bailiff  may  subject  to    the  restriction  hereinafter 

1  Pring  501.  Contained  by  any  writing  under  his  hand  appoint  a  sufficient  number  of 

able  and  fit  persons  not  exceeding  such  number  as  shall  be  from  time  to 

time  allowed  by  the  judge  to  be  officers  to  assist  the  said  bailiff  and  at  his 

pleasure    dismiss  all  or  any  of  them  and  appoint  others  in  their  stead 

and  every  officer  so  appointed  may  also  be  suspended  or  dismissed  by  the 

judge. 

Bailiffs'  assistants  26.  The  death  or  removal  of  any  bailiff  shall  not  invalidate  the 

may  act  after  the      acts  of  any  officcrs  SO  appointed  to  assist  such  bailiff  as  aforesaid  but  they 

orbaiUff. ''''"°™'      shall  continue  to  act  until  they  shall  be  dismissed  by  the  successor  to  the 

22  Vic.  No.  18  8.  37.  bailiff  or  by  the  judge  and  they  shall  be  paid  for  their  services  during  the 

1  Prmg  502.  period  they  shall  so  act  after  the  death  or  removal  of  the  bailiff  the   same 

salary  or  wages  as  they  were  receiving  at  the  date  of  such  death  or 

removal  and  such  salary  or  wages  shall  be  paid  out  of  the  salary  and 

allowances  attached  to  the  office  of  baihff. 

Duties  of  baUiffg.  27.  The  Said  bailiffs  or  one  of  them  shall  if  required  by  the  judge 

22  Vic.  No.  18  3.  38.  attend  every  sitting  of  the  court  and  shall  within  their  own  districts 

1  Prmg  502.  respectively  by  themselves  or  by  the  officers  appointed  to  assist  them  as 

aforesaid  serve  all  summonses  and  shall  execute  all  the  warrants  and  writs 

issued  out  of  any  District  Court  and  the  said  bailiffs  and  officers  shall  in 

the  execution  of  their  duties  conform  to  all  such  general  rules  as  shall  be 

from  time  to  time  made  for  regulating  the  proceedings  and  practice  of  the 

court  as  hereinafter  provided  and  subject  thereunto  to  the  order   and 

direction  of  the  judge  of  the  district  in  which  the  process  is  to  be  served 

or  executed     Provided  that  no  summons  or  other  process   (other  than 

process  of  execution)  shall  be  so  served  or  executed  in  any  district  other 

than  that  in  which  it  issued  until  indorsed  by  the  registrar  of  the  district 

Avithiu  which  the  same  is  sought  to  be  served  or  executed     Provided  also 

that  any  summons  wheresoever  issued  may  be  served  by  the  plaintiff  if  he 

shall  think  fit  or  any  competent  person  employed  by  him  in  any  district 

without  any  such  indorsement. 

Remuneration  of  28.  Every  such  bailiff  shall  receive  a  salary  on   account  of  the 

2''vTc'  No  18     39  ^^''^i'^^  "^^  summonses  and  of  his  general  duties  other  than  in  the  execu- 

i"'pring  502.  "  tion  of  Warrants  and  of  writs  of  execution  and  the  said  bailiffs  shall  be 

entitled  to  receive  and  retain  for  their  own  use  all  fees  and  .sums  of  money 

allowed  as  hereinafter  mentioned  in  the  name  of  fees  payable  to  the  b.ailiff 

out  of  which  they  shall  provide  for  the  execution  of  the  duties  for  which 

such 
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such  fees  arc   allowed  and  fur  the  payment  of  tlie  officers  appointed  to  31  Victobh  Xo.  so. 

assist  them  and  the  fees  upon  execution  shall  be  paid  by  the  registrar  of 

the  court  to  the  bailiff  upon  the  return  of  the  writ  of  execution   but  not 

before   and   every  such   bailidf'  shall  be  responsible  for  all   the   acts  and 

defaults   of  himself  and   of  the   officers   appointed   to  assist  him   in  like 

manner  as  the  sheriff  of  Queensland  is  responsible  for  the  acts  and  defaults 

of  himself  and  his  officers.     Provided  always  that   in  every  court  holden 

under  this  Act  in  which  the  fees  allowed  to  be  taken  by  the  bailills  of  the 

court  shall  appear  to  be  more  than  sufficient  it  shall  be  laAvful  for  the 

Governor  in  Council  to  order  that  a  certain  specified  part  only  of  their  fees 

shall  be  retained  by  them  and  in  that  case  and  so  long  as  such  order  shall 

be  in  force  the  amount  of  the  residue  of  such  fees  shall  be  accounted  for 

paid  and  applied  in  the  same  manner  as  all  other  fees  payable  to  such 

registrar. 

Disabilities  and  Security  of  Officers. 

29.  It  shall  not  be  lawful  for  the  registrar  of  any  District  Court  or  Disabilities  of  regiB- 
the  partner  of  such  registrar  or  any  person  in  the  service  of  such  registrar  22'v!c'yo"i8  s  40. 
or  his  partner  except  as  hereinafter  mentioned  to  act  as  bailiff  of  the  court  1  Pring  502. 

or  for  the  bailiff  his  partner  or  clerk  or  any  person  in  the  service  or 
employment  of  such  bailiff  or  his  partner  to  act  as  registrar  of  any  such 
court  and  no  officer  of  the  court  shall  either  by  himself  or  by  his  •  partner 
1  0  directly  or  indirectly  concerned  as  attorney  or  agent  for  any  party  in 
any  proceeding  in  any  such  court  and  any  person  committing  any  such 
olfence  shall  forfeit  the  sum  of  one  hundred  pounds  and  full  costs  of  suit 
to  any  person  who  shall  sue  for  the  same. 

30.  The  registrar  and  bailiff  of  every  District  Court  who  may  Begistmr  and  bailiff 
receive  any  moneys  in  the  execution  of  his  duty  shall  give  security  for  22  vie.  N^is^  9.  41. 
such  sum  and  in  such  manner  and  form  as  the  Governor  in   Council  from  1  Pring  503. 

time  to  time  shall  order  for  the  due  performance  of  their  several  offices 
and  for  the  due  accounting  for  and  payment  of  all  moneys  received  by 
them  under  this  Act  or  which  they  may  become  liable  to  pay  for  any 
misbehaviour  in  their  office. 

Counsel  Attorneys  and  Agents. 

31.  No  privilege  shall  be  allowed  to  any  attorney  solicitor  or  other  ^^li!*"?";^, 
person  to  exempt  him  from  the  provisions  of  this  Act.  I'pring  los. 

32.  All  attorneys  on  the  roll  of  the  Supreme  Court  shall  be  allowed  Attorueys  to  be  as 
to  pi'actice  and  act  as  counsel  and  be  heard  in  all  criminal  matters  before  court*'     '"     "  ™ 
the  said  district  courts  in  the  same  manner  as  barristers.  29  Vic.  No.  10  s.  14. 

33.  It  shall  be  lawful  for  every  party  to  an  action  or  other  ^PFn™"^<^°'°^^»^n 
proceeding  under  this  Act  or  a  barrister  or  attorney  of  the  Supreme  or  attorney' or  other 
Court  retained  by  or  on  behalf  of  the  party  ou  either  side  (but  without  PJ"J-'°"''"°"''^'^J'*"' 
any  right  of  exclusive  audience  or  pre-audience)  or  for  any  other  person '22  vic.  No.  is  9.02. 
allowed  by   .special  leave  of  the  judge  in  each  case  to  appear  instead  of  ^^'"'"e^^- 

the  party  to  address  the  court  and  examine  and  cross-examine  the 
witnesses  but  subject  to  such  regulations  as  the  judge  may  from  time  to 
time  prescribe  for  the  orderly  transaction  of  the  business  of  the  court 
Provided  always  that  no  person  not  being  a  l)arrister  or  attorney  of  the 
Supreme  Court  shall  be  entitled  to  receive  or  recover  or  shall  receive 
directly  or  indirectly  any  sum  of  money  or  other  remuneration  for 
appearing  or  acting  on  behalf  of  any  other  person  in  the  said  District 
Court. 

Authority 
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31  YicTOEia:  No.  30.  Authontii  of  Judges. 

Power  oTTommittai  ^■^-  ^^  ^^^^  persou  sliall  wilfuUy  insult  the  judge  or  any  juror  or  any 

forcontempt°'"°"  ^  registrar  bailiff  or  other  officer  of  the  District  Court  for  the  time  being 
29 Vic.  No. IDs.  2.5.  ^y^^\^^g  hig  sitting  or  attendance  in  court  or  in  going  to  or  returning  from 
the  said  court  or  shall  wilfully  interrupt  the  proceedings  of  the  court  or 
otherwise  misbehave  in  court  it  shall  be  lawful  for  any  bailiff  or  officer  of 
the  court  with  or  without  the  assistance  of  any  other  person  by  order  of 
the  judge  to  take  such  offender  into  custody  and  detiiiu  him  till  the 
rising  of  the  court  and  the  judge  shall  be  empowered  if  he  shall  think  fit 
by  a  warrant  under  his  hand  and  sealed  with  the  seal  of  the  court  to 
commit  any  such  offender  to  any  gaol  or  lock-up  nearest  to  the  said  court 
for  any  time  not  exceeding  forty-eight  hours  or  to  impose  on  such 
offender  a  fine  not  exceeding  five  pounds  for  every  such  offence  and  in 
default  of  payment  to  commit  the  offender  to  any  such  prison  as  aforesaid 
for  any  time  not  exceeding  forty-eight  hours  unless  the  said  fine  be 
sooner  paid. 

Jurisdiction  over  Realty. 

Possession  of  tcne-  35.  When  the  term  or  interest  of  the  tenant  of  any  land  held  by 

ments   may  be  re-  j^^^^  f^j^.  ;^|^y  term  of  ycars  or  for  any  less  estate  or  interest  either  with  or 

c3f  by"  lancUords  without  being  liable  to  the  payment  of  any  rent  shall  have  expired  by 

where    terms    have  effiuxiou   of  time  or  shall  havc  been  determined   by  notice  to  quit  or 

mined.  °''  '^"^  ""^'demand  of  possession  and  such  tenant  or  any  person  claiming  under  him 

22  Vie.  No.  IS  s.  19.  ^\^r^\\  actually  occupy  such  land  or  any  part  thereof  and  shall  neglect  or 

"°^      ■  refuse  to  give  up  possession  thereof  the  landlord  may  enter  a  plaint  at 

his  option  either  against  such  tenant  or  against  such  person  so  neglecting 

or  refusing  in  the  District  Court  nearest  to  the  premises  for  the  recovery 

of  the  same  and  thereupon  a  s  amnions  shall  issue  to  such  tenant  or  such 

person  so  neglecting  or  refusing  and  if  the  defendant  shall  not  at  the 

time  named  in  the  summons  show  good  cause  to  the  contrary  then  on 

proof  of  such  neglect  or  refusal  to  deliver  up  possession  of  the  premises 

and  of  the  holding  and  of  the  expiration  or  other  determination  of  the 

tenancy  with  the  time  and  manner  thereof  and  of  the   service  of  the 

summons  if  the  defendant  shall  not  appear  thereto  the  judge  of  the  court 

may  order  that  possession  of  the  premises  mentioned  in  the  plaint  be 

given  to  the  plaintiff  either  forthwith  or  on  or  before  such  day  as  the 

judge  shall  think  fit  to  name  and  if  such  order  be  not  obeyed  the  registrar 

of  the  court  whether  such  order  can  be  proved  to  have  been  served  or  not 

shall  at  the  instance  of  the   plaintiff  issue   a  warrant  authorising  and 

requiring  the  bailiff  of  the  court  to  give  possession  of  such  premises  to 

the  plaintiff. 

In  piamt  for  recovery  36.  In  any  such  plaint  against  a  tenant  as  in  the  last  preceding 

of  possession  piaintiiTgectiQji  ig  Specified  the  plaintiff  may  add  a  claim  for  rent  or  mesne  i^rofits 

Mid  mesnTprofits'.™  or  both  dowu  to  the  day  ai^pointed  for  the  hearing  or  to  any  preceding 

22  Vic.  No.  18  s.  20.  ,|ay  namcd  in  the  plaint  so  as  the  same  shall  not  exceed  two  hundred 

1  Pring  499.  -^      ,  ^ 

pounds. 
Possession  of  small  37.  AVhcn  the  rent  of  any  corporeal  hereditaments  where  neither 

tenements  may  be  re-  ^he  value  of  tho  premises  uor  the  rent  payable  in  respect  thereof  exceeds 

covered     inDistrict  i.«/  a  ^ 

Courtbyiandiordsfor  two  Iiundrod  pounds  by  the  year  shall  for  one  half-year  be  m  arrear  and 

2°'vk"^No"i8'^  ^"n  ^'^^  hmdlord  shall  have  right  by  law  to  re-enter  for  the   non-payment 

i"pring499.        "    thereof  he  may  without  any  formal  demand  or  re-entry  enter  a  plaint  in 

the  District  Court  nearest  to  the  premises  for  the  recovery  of  the  premises 

and 
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and  thereupon  a  punimons  shall  issue  to  the  tennnt  the  service -whereof  31  Victobi.k  No.  30. 

shall  stand  in  lieu  of  a  demand  and  re-entry  and  if  the  tenant  shall  five 

clear  days  before  the  return  day  of  such  summons  pay  into  court  all  the 

rent  in  arrcar  and  the  costs  the  said  action  shall  cease  but  if  he  shall  not 

make  such  payment  and  shall  not  at  the  time  named  in  the  summons 

show  good  cause  why  the  premises  should  not  be  recovered  then  on  proof 

of  the  yearly  value  and  rent  of  the  premises  and  of  the  fact  that  one 

half-year's  rent  was  in  arrear  before  the  plaint  '.vas  entered  and  that  no 

sufiicient  distress  was  then  to  be  found  on  the  premises  to  countervail 

such  arrear  and  of  the  landlord's  power  to  re-enter  and  of  the  rent  beinc; 

still  in  arrear  and  of  the  service  of  the  summons  if  the  defendant  shall 

not  appear  thereto  the  judge  may  order  that  possession  of  the  premises 

mentioned  in  the  plaint  be  given  to  the  plaintifl'  on  or  before  such  day  not 

being  loss  than  fourteen  days  from  the  day  of  hearing  as  the  judge  shall 

think  fit  to  name  unless  within  that  period  all  the  rent  in  arrear  and  the 

costs    be  paid  into  court  and  if  such  order  be  not  obeyed  and  such  rent 

and  costs  be  not  so  paid  the  registi'ar  shall  whether  such  order  can  be 

proved  to  have  been  served  or  not  at  the  instance  of  the  plaintiff  issue  a 

warrant  authorising  and  requiring  the  bailifi'  of  the  court  to  give  possession 

of  such  premises  to  the  plaiutilf  and  the  plaintiff  shall  from  the  time  of 

the  execution  of  such  warrant  hold  the  premises  discharged  of  the  tenancy 

and  the  defendant  and  all  persons  claiming  l)y  through  or  under  him  shall 

so  long  as  the  order  of  the  court  remains  unreversed  be  burred  from  all 

relief  in  equity  or  otherwise. 

38.  Where  any  summons  for  the  recovery  of  a  tenement  as  is  Sub-tenant  eerrcd 
hereinbefore  specified  shall  be  served  on  or  come  to  the  knowledi^e  of  any  "'"'  summons  to 
sub-tenant  of  the  plaintiffs  immediate  tenant  such  sub-tenant  being  an  must  give  notice  to 
occupier  of  the  whole  or  of  part  of  the  i)rcmises  sought  to  l)e  recovered,'"',""',""'"''*'  ^"'^' 
he  snatl  forthwitli  give  notice  thereof  to  his  immediate  landlord  under  iu  ana  defend, 
penalty  of  forfeiting  three  years'  rack-rent  of  the  premises  held  by  such  i\]^l^'  ^yg  ^^ ''  "" 
sub-tenant  to  such  landlord  to  be  recovered  by  such  landlord  by  action  in 

the  court  from  wliich  summons  shall  have  issued  and  such  landlord  on  the 
receipt  of  such  notice  if  not  originally  a  defendant  may  be  added  or 
substituted  as  a  defendant  to  defend  possession  of  the  premises  in  question. 

39.  A  summons  for  the  recovery  of  a  tenement  may  be  served  like  in  piuims  to  recover 
other  summonses  to  appear  to  itlaints  iuDistrict  Courts  and  if  the  defendant  possession  of  premises 

,,™  ,  ii-  1  o    1        !!•  111.1  liow  summonses  may 

cannot  be  found  and  his  pface  of  dwelfing  shall  either  not  be  known  or  be  served, 
admission  thereto  cannot  be  obtained  for  servini^  any  such  summons  a  conv  Pn  ■""■  ??;^^  "'^^' 

„,  P        •'  „,  .^'1  Inngolo. 

ot  the  summons  shaft  be  posted  on  some  conspicuous  part  of  the  premises 
sought  to  be  recovered  and  such  posting  shall  be  deemed  good  service  on 
the  defendant. 

Civil  Jurisdiction. 

40.  The  several  courts  appointed  to  be  held  at  toAvns  and  places  Limits  of  jurisdiction 
within    such    districts    respectively    shall   have   jurisdiction    when    the  f,^^,';^^^'    '"     """^ 
defendant  or  one  of  two  or  more  defendants  as  the  case  may  be  shall  be  22  Vie.'xo.  is  s.  5. 
resident  within  the  districts  for  which  such  courts  respectively  shall  be  ^  ^""S  *^^- 
ordered  to  be  held     Provided  that  no  defendant  except  as  hereinafter 

provided  shall  be  compellable  to  appear  except  r.t  the  nearest  District 
Court  held  under  this  Act  to  the  petty  sessions  district  in  which  he  shall 
be  resident, 

41.  Provided 
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31 Y1CTOE03  No.  30.  •^^-  Provided  always  that  in    case    the    defendant  in  any  action 

. shall  have  given  an  engagement  or  promise  in  writing  to  pay  any  debt 

debT^expressiy  ma^de  o^'  ^um  at  a  particular  placB  Specified  the  plaintiff  may  if  he  shall  think 

payable    in   district  fit  causc  sucli  defendant  to  he  summoned  to  the  court  within  the  jurisdiction 

of '"efendant's  own  of  whicli  tho  pkce  SO  Specified  sliall  be     Provided  also  that  if  any  party 

residence  or  where  after   having  in  onc  place  contracted  a  debt  or  become  liable  for  any 

aft«r° rontractiug °Ha-  damages  recoverable  in  any  District  Court  shall  by  removal  become  resident 

^|,'''y-.  within  the  jurisdiction  of  any  other  such  court  previously  to  the  issuing 

I'pring  497.      ^    '  of  a  summons  for  the  recovery  of  such  debt  or  damages  it  shall  be  lawful 

for  tho   plaintiff  if  he   shall  think    fit   to  cause    such    defendant   to  be 

summoned  to  the  court  holden  for  the  district  within  the  jurisdiction  of 

which  such  debt  or  liability  for  damages  arose. 

Tu  personal  actions.  42.  All  pleas  of  personal  actions  wherein  the  amount  claimed  is 

i^Primr497  ^^  '''  ^'i^^t  more  than  two  hundred  pounds  whether  on  balance  of  account  or  after 

an  admitted  set-off  or  otherwise  may  be  holden  in  the  courts  established 

under  this  Act     Provided  always  that  no  such  court  shall  have  cognizance 

of  any  action  in  which   the   title  to   land   or  the   validity  of  any  devise 

bequest  or  limitation  under  any  will  or  settlement  shall  be  in  c[uestion  or 

shall  have  jurisdiction  in  any  action  for  seduction     Provided  nevertheless 

that  if  such  title  as  aforesaid  shall  incidentally  come  in  c[uestion  in   any 

action  the  court  shall  have  power  to  decide  the  claim  which  it  is  the 

immediate  object  of  the  action  to  enforce  but  the  judgment  of  the  court 

shall  not  be   evidence  of  title  between  the  parties  or  their  privies  in  any 

other  action  in  that  court  or  in  any  proceedings  in  any  other  court. 

In  cases  of  partner-  -A^-  The  jurisdiction  of  the  District  Courts  under  this  Act  shall 

Ualc  '"'^'^'"'y    '"^""^  extend  to  the  recovery  of  any  demand   not  exceeding  the  sum  of  two 

22' Aic.  No.  18  8.     hundred  pounds  which  is  the  whole  or  part  of  the  unlic^uidated 'balance 

1  Pnng  497.  Qf  r^  partnership  account  or  the  amount  or  part  of  the  amount  of  the 

distributive  share  under  an  intestacy  or  of  any  legacy  under  a  will. 
Consent  juvisdiction.  44.  If  both  parties  agree  by  a  memorandum  signed  by  them  or  by 

i^Prin^t^  497  ^^  *'  ^'  their  attorneys  that  the  District  Court  holden  at  any  particular  -plixce  shall 
have  power  to  try  any  action  which  might  be  brought  in  the  Supreme 
Court  the  said  District  Court  shall  have  jurisdiction  to  try  such  action 
Provided  that  such  memorandum  shall  state  that  the  parties  signing  the 
same  knew  that  such  action  was  not  triable  within  the  jurisdiction  of  the 
District  Court  without  such  consent  and  provided  that  such  memorandum 
shall  bo  filed  with  the  registrar  of  the  said  court  at  the  time  of  filing 
the  plaint. 

Civil  Procedure. 

T^j^,  45.  The  judge  of  the  District  Court  shall  be  the  sole  judge  in  all 

22  Vic.  No.  18  s.  47.  actions  or  proceedings  in  the  said  court  and  shall  determine  all  c^uestions 

1  Pring  o04.  ^£>  j^^^  ^^^^  uuless  a  jury  be  summoned  all  questions  also  of  fact. 

Power  of  jLuVe  to  ^^-  ^^  ^  j^f^S^  of  a  District  Court  shall  be  satisfied  that  any  cause 

change  venue.  °        pending  in  his  court  can  be  more  conveniently  or  fairly  tried  in  some  other 

i^Pring506  ^^ ''  ^^'  <^istrict  court  he  shall  order  that  tho  venue  Ije  changed  and  that  the  cause 

bo  sent  for  hearing  to  such  other  District  Court  or  if  the  judge  shall  be 

interested  in  the  matter  of  any  cause  pending  in  his  court  he   shall   order 

that  the  venue  be  changed  and  that  the  cause  be  sent  for  hearing  to  the 

nearest  District  Court  of  which  he  is  not  the  judge  and  in  either  case  the 

registrar  of  the  court  in  which  the  plaint  was  entered  shall  forthwith 

transmit  by  post  to  the  registrar  of  the  court  to  which  the  cause  is  to  be 

sent 
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sent  a  certified  copy  of  the  plaint  as  entered  in  the  plaint  book   the  si  A'icToni.F.  xo.  30. 
duplicate  copy  of  the  summons  and  particulars  served  on   the  defendant 
and  a  certified  copy  of  the  order  for  changing  the  venue  and  the  judge  of 
such  last  mentioned  court  shall  appoint   a  day  for  the  hearing  notice 
whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  to  both  parties. 

Joinder  and  Severance  of  Causes  of  Action. 

47.  Two  or  more  causes  of  action  provided  they  be  by  and  against  Joinder  of  causes  of 
the  same  parties  and  in  the  same  rights  may  be  joined  in  the  same  suit  o^'v/c.  No.  is  8.  11. 
in  a  District  Court  but  the  court  shall  have  power  to  prevent  the  trial  1  i'nug  I'J^. 

of  different  causes  of  action  together  if  such  trial  would  in  the  opinion  of 
the  court  be  inexpedient  or  inconvenient  and  in  such  case  may  order 
separate  trials  to  be  had. 

48.  It  shall  not  be  lawful  for  any  plaintitT  to  divide  any  cause  of  Splitting  demands. 
action   for  the  purpose    of  bringing    two  or  more  suits    in   any  of  the  ^pV^„*^gg^^ '■  ^"* 
said  courts  Init  any  plaintilf  having  a  cause  of  action  for  more  than  the 

amount  for  which  a  plaint  might  be  entered  under  this  Act  may  abandon 
the  excess  (which  abandonment  shall  be  stated  upon  the  plaint)  and 
thereupon  the  plaintitT  shall  on  proving  his  case  recover  to  an  amount  not 
exceeding  two  hundred  pounds  and  the  judgment  of  the  court  upon  such 
plaint  shall  be  in  full  discharge  of  all  demands  in  respect  of  such  cause  of 
action  and  entry  of  the  judgment  of  the  court  shall  be  made  accordingly. 

49.  In  case  any  defendant  shall  have  given  two  or  more  bills  of  Splitting  debt  by 
exchange  promissory  notes  bonds  or  other  securities  for  any  debt  or  sum  §"  yfe^No  "Vs  s  13 
originally  exceeding  the  amount  of  two  hundred  pounds  it  shall  be  lawful  1  Pruig  -tos. 

for  the  plaintitr  to  sue  upon  each  of  such  securities  not  exceeding  in 
amount  two  hundred  pounds  as  forming  a  distinct  cause  of  action. 

Parties. 

50.  In  any  proceedings  under  this  Act  by  a  man  and  his  wife  for  Proceedings  by  hus- 

..  1  .;i  -p    ■  L     c      T  •   1       1       •  -I'-i  band  and  wife. 

an  injury  done  to  the  witc  in  respect  ot  which  she  is  necessarily  joined  as  a  22  vie.  No.  is  s.  10. 
co-plaintitr  or  complainant  it  shall  be  lawful  for  the  husband  to  add  thereto  1  i'""S  4^7. 
claims  in  his  own  right  provided  that  in  the  case  of  the  death  of  either  of 
them  such  suit  or  complaint  so  far  only  as  relates  to  the  causes  of  action  if 
any  which  do  not  survive  shall  abate. 

51.  Where  any  plaintiff  shall  have  any  demand  recoverable  under  One  of  several  pcr- 
this  Act  against  two   or  more  persons  jointly    answerable    it    shall   be  ^°"'  hc''9ii"d^   ''"''''' 
sufTicient  if  any  one  or  more  of  such  persons   be  served  with  process  and  22'vic.  No.  is  s.  17. 
judgment  may  be  obtained  and  execution  issued  against  the  person  or  ^  ^""S  i^S- 
persons  so  served  notwithstanding  that  others  jointly  liable  may  not  have 

been  served  or  sued  or  may  not  be  within  the  jurisdiction  of  the  court  and 
every  such  person  against  whom  judgment  shall  have  been  obtained  under 
this  Act  and  who  shall  have  satisfied  the  whole  or  any  part  of  such 
judgment  shall  bo  entitled  to  demand  and  recover  in  the  District  Court 
uatJcr  this  Act  contribution  from  any  other  person  jointly  liable  with  him. 

52.  It  shall  be  lawful  for  any  executor  or  administrator  to  sue  and  Etecuiors. 

be  sued  in  any  District  Court  in  like  manner  as  if  he  were  a  party  suing  iVringios.^^  *  ^*' 
or  sued  in  his  own  right  and  judgment  and  execution  shall  be  such  as  in 
the  like  case  would  be  given  or  issued  in  the  Supreme  Court. 

53.  It  shall  be  lawful  for  any  person  not  of  the  age  of  twenty-one  infonts. 

years  to  sue  in  any  District  Court  in  his  own  name  for  the  recovery  of  any  1^]-^^  ^^g  ^® ''  ^^ 
sum  of  money  not  exceeding  two  hundred  pounds  which  may  be  due  to 

him 
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siTictoei-eNo.  30.  him  for  wages  or  piecework  or  for  work  or  services  as   a  clerk  servant 

—  mechanic  or  laborer  in  the  same  manner  as  if  he  were  of  full  age. 

Actions    by   piiysi-  54.  Any  cloctor  of  medicine  or  other  legally  qualified  practitioner 

ciai;^  ic.  jj^  medicine  may  sue  for  the  recovery  of  any  fees  or  other  remuneration  as 

1  Pring*408.  such  practitioner  in  lilvc  manner  as  any  debt  or  other  demand  may  be 

recovered  by  any  surgeon  or  other  person  under  this  Act. 

Pleading. 

Proceedings  in  ciyil  5'5-  On  the  application  of  any  person  desirous  of  bringing  an  action 

suits.     ^  under  this  Act  the  registrar  of  the  court  shall  enter  in  a  book  to  be  kept 

"prin^  501.    '       for  this  purpose  in  his  office  a  plaint  in  writing  stating  the  names  and  the 

last  known  places  of  abode  of  the  parties  and  the  substance  of  the  action 

intended  to  be  brought  every  one  of  which  plaints  shall  be  numbered  in 

every   year    according    to   the  order  in  which  it  shall  be  entered  and 

thereupon  a  summons  stating  the  substance  of  the  action  and  bearing  the 

number  of  the  plaint  on  the  margin  thereof  shall  be  issued  under  the  seal 

of  the  court  according  to  such  form  and  be   served  on  the   defendant  at 

such  time  and  in  such  manner  as  shall  be  directed  by  the  rules  made  for 

regulating  the  practice    of    the    court   as    hereinafter   provided    and  no 

misnomer  or  inaccurate  description  of  any  person  or  place  in   any  such 

plaint  or  summons  shall  vitiate  the  same  so  that  the  person  or  place  be 

therein  described  so  as  to  be  coramonlj'  known. 

Notice  of  special  ^6.  No  defendant  in  any  District  Court  shall  be  allowed  to  set  off 

defences.  any  debt  or  demand  claimed  or  recoverable  by  him  from  the  plaintiif  or  to 

i^pT^n^^oe.'^^  *  ^'^  •''Ct  up  by  way  of  defence  and  to  claim  and  have  the  benefit  of  infancy 

coverture    or  of  any    statute    of   limitations  or  of   his    discharge  under 

any   statute   relating    to    bankrupts   or  any  Act  for  relief  of  iiisolvent 

debtors  or  to  plead    a  justification  in  any  action   of  tort  without  the 

consent  of  the  plaintiff  unless   such  notice  thereof  as  shall  be  directed 

by  the  rules  made  for  regulating  the  practice  of  the  court  shall  have  been 

given  to  the  registrar  of  the  court  and  in  every  case  in  which  the  practice 

of  the  court  shall  require  such  notice  to  be  given  the  registrar  shall  as 

soon  as  conveniently  may  be  after  such  notice  communicate  the   same  to 

the  plaintiff  by  the  post  or  by  causing  the  same  to  be  delivered  at  his 

usual  place  of  abode  or  business  but  it  shall  not  be   necessary   for  the 

defendant  to  prove  on  the  trial  that  such  notice  was  communicated  to  the 

plaintiff  by  the  registrar. 

™  ,.  „    .  i„  57.  A  plea  or  notice  of  defence   shall  be   filed  in  everv  action  in 

Plea  or  notice  ot  de-  l  i  i    •  "    •  rv  j        i    • 

fence  to  be  fded.       which  it  is  the  intention  of  the  defendant  to  contest  the  plaintiu  s  claim 

29  Vie.  No.  10  s.  20.    ^^  ^^^  ^^^^  thereof  and  subject  to  the  jji-ovisions  of  section  one  hundred  and 

jj^^,^^  twenty-seven  of  this  Act  the  District  Court  judges  or  a  majority  of  them 

are   hereby  empowered  to  make  such   rules  as  they  shall    think   fit    for 

classifying  the  defences  which  shall  require  a  plea  and  those  which  shall 

require  a  notice  and  for  regulating  the  time  for  filing  and  service  of  such 

pleas  and  notices  the  mode  of  such  service  and   the   forms  of  such  pleas 

and  notices  respectively  and  subject  as  aforesaid  it  shall  be  lawful  for  them 

from  time  to  time  to  alter  any  such  rules  or  forms  but   the  rules  hereby 

authorised  to  be  made  shall   not  take   effect  until  one  mouth  after  the 

publication  thereof  in  the  Gazette. 

Payment  into  court.  58.  The  defendant  in  any  suit  in  a  District  Court  other  than  in  a 

i^'riii' '^06^^  °'  ''°'  ^^^^  ^'°^'  y^hG\  or  slander  may  within  such  time  as  shall  be  directed  by  the 

rules  to  be  made  as  aforesaid  pay  into  court  such  sum  of  money  as  he  shall 

think 
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think  a  full  satisfaction  for  the  demand  of  the  plaintiff  together  with  the  31  VicioBii  Xo.30. 

costs  incurred  by  the  plaintiff  up  to  the  time  of  such  payment  and  notice  — 

of  such  payment  shall  be  communicated  by  the  defendant  to   the  plaintiff 

by  post  or  by  causing  the  same  to  be  delivered  at  his  usual  or  last  known 

place  of  abode  or  business  and  the  sum  of  money  shall   be  paid   to  the 

plaintiff  but  if  he  shall  elect  to  proceed  and  shall  recover  no  further  sum 

in  the  action  than  shall  have  been   so  paid   into  court  the  plaintiff  shall 

pay  to  the  defendant  the  costs  incurred  l)y  him  in  the  said  action  after 

such  payment  and  an  order  shall  thereupon  bo  made  by  the  court  for  the 

payment  of  such  costs  by  the  plaintiff. 

Defendant  deemed  a  Fhiintif. 

59.  In  every  suit  under  this  Act  in  which  the  defendant  shall  be  Proceedings  where 
allowed  to  set  off  any  debt  or  demand  claimed  or  recoverable  by  him  from  pj^^^"jg"|,'' p^^'i^^^.^ 
the  plaintiff  such  defendant  shall  whether  the  plaiutiff  shall  be  nonsuit  or  oioim. 

shall  have  judgment  given  against  him  lie  entitled  to  recover  in  such  suit  ly^in^ soa^^  ^'''^' 
the  amount  if  any  by  which  the   debt  or  demand  so  set  off  exceeds  the -9  Vic?No.  lOs.  u. 
debt  or  demand  claimed  and  proved  by  the  plaintiff'  and  shall  have  judg- 
ment and  e.\:ecution  for  the  same  accordingly  Provided  that  the  defendant 
shall  not  be  allowed  to  set  off  any  debt  or  demand  exceeding  in  amount 
two  hundred  pounds. 

3Ieans  of  obtaining  Evidence. 

60.  Either  party  to  any  suit  in  a  District  Court  may  obtain  at  the  Suijpocnntowitnessc!'. 
office  of  the  registrar  of  the  court  snbpo;nas  to  witnesses  to  be  served  at  the  iVrin„5OT^^  ^'  *'^* 
option  of  such  party  l)y  himself  or  his  agent  or  Ijy  the  bailiff  of  the  court 

with  or  without  a  clause  requiring  the  pi-oduction  of  books  deeds  papers 
and  writings  in  their  possession  and  control  and  in  any  such  subpoena  any 
number  of  names  may  be  inserted. 

61.  Every  person  on  whom  such  subpoena  shall  have  been  served  Penalty  on  witnesses 
either  personally  or  in  such  other  manner  as  shall  be  directed  by  the  general  22^vTc!no^"i8'?"68. 
rules  of  the  court  and  to  whom  at  the  same  time  payment  or  a  tender  of  iPnng507. 
payment  of  his  expenses  shall  have  been  made  on  such  scale  of  allowance  as 

shall  be  settled  by  the  general  rules  of  the  court  and  who  shall  refuse  or 
neglect  without  sufficient  cause  to  appear  or  to  produce  any  books  papers 
or  writings  required  l)y  such  suf)pocna  to  be  produced  and  also  every  person 
present  in  court  who  shall  be  required  to  give  e\idence  and  who  shall 
refuse  to  be  sworn  and  give  evidence  shall  forfeit  and  pay  such  fine  not 
exceeding  fifty  pounds  as  the  judge  shall  set  on  him  and  the  whole  or  any 
part  of  such  fine  in  the  discretion  of  the  judge  after  deducting  the  costs 
shall  be  applicable  toward  indemnifying  the  party  injured  by  such  refusal 
or  neglect  and  tlio  remainder  ther(^of  shall  form  part  of  the  general  fund 
of  the  court  in  which  the  fine  wtis  imposed  but  no  such  fine  shall  exempt 
such  person  from  any  action  for  disobeying  such  summons. 

62.  It  shall  1)0  lawful  for  the  judge  of  any  District  Court  at  any  Examiration  d«  hetu 
time  after   plaint  filed  on  the  application  of  either  ])arty  supported  Ijy  22  vic  No  is  s.  co. 
affidavit  that  the  evidence  of  any  specified  witness  including  in  that  term  1  Piing  508. 
either  of  the  parties  is  material  in  the  cause  and  that  such  witness  is 

absent  from  the  colony  or  above  one  hundred  miles  from  the  place  of  trial 
or  is  expected  to  die  or  to  be  unable  from  sickness  or  infirmity  to  attend 
at  the  hearing  or  is  about  to  quit  the  colony  or  to  go  to  some  place 
beyond  the  said  distance  before  the  cause  can  be  heard  to  take  in  court  or 
chambers   or   to  authorise  the    registrar  of   any  District  Court  or   any 

commissioner 
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31  YicTOEii  ^'■o.  30,  commissioner  of  the  Supreme  Court  or  justice  of  the  peace  or  pi-actising 

barrister  or  attorney  to  take  at  some  convenient  jjlace  the  examination 

of  such  witness  de  bene  esse  and  all  evidence  so  taken  shall  be  admissible 

at  the  heai"ing  subject  to  all  just  exceptions  unless  it  be  proved  that  such 

witness  is  at  the  time  of  the  hearing  within  a  convenient  distance  of  the 

said  court  and  able  to  attend     Provided  that  in  every  such  case  the  opposite 

party  shall  have  sufficient  notice  of  the  time  and  place  appointed  for  taking 

such  examination  and  may    cross-examine    such    witness    in    the    usual 

manner     Provided  also  that  the  judge  may   either  direct  the  whole  costs 

of  taking  such  evidence  to  be  paid  by  the  party  applying  or  make  the 

same  costs  in  the  cause. 

AffiJavits  before  63.  All  affidavits  to  be  useil  in  any  District  Court  shall  and  may 

2-' vT^ ^No™i8  - 101  ^'^  sworn  before  any  judge  of  the  Supreme  Court  or  any  commissioner  for 

I'pring  514.    "      '  taking  affidavits  in  that  court  or  before  any  judge  of  any  District  Court  or 

any  justice  of  the  peace. 

Hearing  and  Trial. 

If  no  plea  or  notice  64.  On  the  first  day  of  the  sitting  of  the  court  for  the  trial  of 

b'^defalfiT^"' '°  °°    ^^^'^^  causes  the  registrar  shall  call  over  the  list  of  all  actions  in  which 

29Vic.  No.  10  3.21.    uo  plea  or  notice  of  defence  shall  have  been  filed  and   the  judge  .shall 

thereupon  give  judgment  for  the  plaintiff  in  every  action  in  which  the 

registrar  shall  not  have  received  notice  from  the  plaintiff  that  the  same 

has  been  settled  out  of  court  provided  the  plaint  shall  disclose  sufficient 

cause  of  action     Provided  also  that  nothing  herein  contained  shall  prevent 

the  presiding  judge   from  letting  the  defendant  in  to  defend  upon  such 

terms  as  to  costs  or  otherwise  as  the  judge  may  think  reasonable  on  proof 

of  mei'its   and  want  of  culpable  negligence  on  the  part  of  the  defendant 

Provided  nevertheless  that  no  execution  shall  issue  upon  any  judgment 

by  default  under   this  Act  until  the  i^laintiff  shall  have  filed  with  the 

registrar  an  affidavit  of  the  amount  justly  and  bond  fide  due  to  him  upon 

such  judgment  together  with  particulars    thereof  annexed    to    the  said 

affidavit. 

Proceedings   at  the  65.  At  the  time  and  place  in  that  behalf  named  in  any  summons 

trial    where     both  issued   out  of  auy  District  Court  the  plaintiff  shall  appear  and  thereupon 

parties  appear.  iiini  ini  •       ^  ii- 

22  Vic.  No.  18  8.  61.  the  defendant  shall  be  required  to  appear  to  answer  such  plaint  and  on 
iPringSos.  answer  being  made  in  court  the  judge  shall  proceed  to  try  the  cause  and 

give  judgment  without  any  further  pleading  or  formal  joinder  of  issue. 

Proceedings  whore  66.  If  at  the  time  and  place    so    named  as  aforesaid   or  at  any 

plaintiff  does  not    continuation  or  adjournment  of  the  court  or  of  the  cause  for  which  the 

22'vk.  No.  IS  8.  63.  summons  shall  have  been  issued  the  plaintiff  shall  not  appear  the  cause 

1  Pring  507.  sliall  be  struck  out  and  where  the  defendant  shall  appear  and  shall  not 

admit  the   demand    it  shall  be  lawful  for  the   judge  to    award   to    the 

defendant  by  way  of  costs  and  satisfaction  for  his  trouble  and  attendance 

such  sum  as  the  judge  in  his  discretion  shall  think  fit  and  such  sum  shall 

be  recoverable  from  the  plaintiff  in  the   same  way  as  any  debt  adjudged 

by  the  court  to  be  paid  can  be  recovered     Provided  always  that  if  the 

plaiutiff  shall  not  appear  when  called  upon  and  the  defendant  or  some 

one  duly  authorised  on  his  behalf  shall  appear  and  admit  the  cause  of 

action  to  the  full  amount  claimed  and  pay  the  fees  payable  in.  the  first 

instance  by  the  plaintiff  the  court  if  it  shall  think  fit  may  proceed  to  give 

judgment  as  if  the  plaintiff  had  appeared. 

67.  If 
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R7.  If  at  the  time  and  place  so  named  or  at  any  continuation  or  siVictobi*  No.  30. 
adjournment   of  the  court   or  cause   the  defendant  shall  not  appear  or  ProceediiTT   whcr 
sudicieutly  excuse  his  absence  or  shall  neglect  to  answer  when  called  in  defendant  does  not 
court  the  judge  upon  due  proof  of  service  of  the  summons  may  proceed  to  23'vic'Ko  la  g  6t 
the  trial  of  the  cause  on  the  part  of  the  plaintift"  only  and  the  judgment  1  Pring  507. 
thereupon  shall  he  as  valid  as  if  both  parties  had  attended     Provided 
always  that  the  judge  in  any  such  case  at  the  same  or  any  subsequent 
court  may  set  aside  any  judgment  so  given  in  the  absence  of  the  defendant 
and  the  execution  thereupon  and  may  grant  a  new  trial  of  the  cause  upon 
such  terms  if  any  as  to  payment  of  costs  giving  security  for  debt  or  costs 
or  such   other  terms  as  he  may  think  fit  on  sufficient  cause  shown  to  him 
for  that  purpose. 

08.  The  judge  of  any  District  Court  may  in  any  case  make  orders  Judges  may  grant 
for  granting  time  to  the  plaintill'or  defendant  to  proceed  in  the  prosecution  2rv°c' Xa°i8™8.  65. 
or  defence  of  the  suit  and  may  also  from  time  to  time  adjourn  the  court  or  1  Pring  507. 

the  trial  or  further  trial  of  any  cause  in  such  manner  and  upon  such  terms 
as  to  the  judge  may  seem  fit. 

09.  The  defendant  in   any  plaint  in  any  District  Court  may  if  he  Confession  of  debts  or 

think  fit  whether  he  be  summoned  upon  such  pL^int  or  not  in  the  pi'esencej'„*j''^g°[,f^ereupon^ 
of  the  registrar  of  the  court  in  which  such  plaint  shall  have  been  entered  22Vic.  No.  is  s.  96. 
or  in  the  presence  of  an  attorney  of  the  Supreme  Court  or  a  justice  of  the  ^P""Soi2. 
peace  sign  a  statement  confessing  and  admitting  the  amount  of  the  debt 
or  demand  or  part  of  the  amount  of  the  debt  or  demand  for  which  such 
plaint  shall  have  been  entered  and  such  registrar  shall  as  soon  as  con- 
veniently may  be  after  receiving  such  statement  send  notice  thereof  to  the 
plaintiff  and  thereupon  it  shall  not  be  necessary  for  him  otherwise  to 
prove  the  debt  or  demand  so  confessed  and  admitted  as  aforesaid  but  the 
judge  of  such  court  at  the  next  sitting  of  such  court  whether  the  parties 
or  either  of  them  attend  such  court  or  not  shall  upon  proof  by  atiidavit 
of  the  signature  of  the  party  if  such  statement  were  not  made  in  the 
presence  of  the  registrar  proceed  to  give  judgment  for  the  debt  or  demand 
so  confessed  and  admitted  in  the  same  manner  and  subject  to  the  same 
conditions  as  if  he  had  tried  the  cause  and  given  judgment  thereupon 
under  the  provisions  of  this  Act. 

Sifjiiing  Jmhjmcnt. 

70.  If  the  defendant  in  any  such  plaint  can  agree  with  the  plain-  Agreement  as  to  the 
tiff  upon  the  amount  of  the  debt  or  demand   claimed  and    on  the  terms  """O""'  °^  '^^^^  ^^ 

■\  f   •  i-iu  1111  •!  -r-i-iiii      conditions     of    pay- 

and  conditions  upon  whicii  the  same  shall  be  paid  or  satisfied  it  shall  be  ment. 
lawful  for  such  persons  respectively  in  the  presence  of  the  registrar  of  the  ^^^  513' 
court  in  which  such  plaint  shall  have  been  entered  or  in  the  presence  of 
an  attorney  of  the  Supreme  Court  or  a  justice  of  the  peace  to  sign  a 
statement  of  the  amount  so  agreed  upon  and  of  the  terms  and  conditions 
upon  which  the  same  shall  be  paid  or  satisfied  and  the  registrar  shall 
receive  such  statement  and  shall  thereupon  upon  proof  by  affidavit  of  the 
signature  of  the  defendant  if  such  statement  were  not  made  in  the 
presence  of  the  registrar  enter  up  judgment  for  the  plaintilV  for  such 
amount  and  upon  the  terms  and  conditions  agreed  upon  and  such  judg- 
ments shall  to  all  intents  and  purposes  bo  the  same  as  if  it  had  been  a 
judgment  of  the  judge  of  the  same  court. 

Evidence. 

71.  The  rules  of  evidence  observed  in  the  Supreme  Court  shall  be  Buies  of  evidence, 
applicable  to  and  observed  in  the  trial  of  all  questions  of  fact  in  a  I^istrict|®j^°-^'^^  ■"•  ■*^- 
Court.  72.  No 

2b 


22  Vic.  No.  18  s.  97. 


402  DISTRICT  COURTS  ACT. 

31  YicioEu:  No.  30.  72.  No  evidence  shall  be  given  by  the  plaintifl'of  any  demand  or 

,    — -  ,   ,     cause  of  action  except  such  as  shall  be  stated  in  the  summons  issued  in 

Proof  to  be  Umited  to         ,  . , 

matter  in   the    sum-  SUCll  SUlt. 
mons. 

22  Vic.  No.  18  s.  66.  Trial  by  Jury  in  Civil  Causes. 

1  Prmg  507. 

Actions  may  be  tried  73.  lu  all  actions  wlicre  the  amouiit  claimed  shall  exceed  twenty 

by  a  jury  when  par-  pouuds  it  shall  be  lawful  for  the  plaintiff  or  defendant  to  require  a  iury  to 

tlGS   I'tQUirG   it    II    tllG  ...  1  *}         J 

amomit  claimed  ey.-  be  summoucd  to  try  the  Said  action  and  in  every  case  such  jury  shall  be 

ceed  twenty  pounds,  g^nimoued  according  to  the  provisions  hereinafter  contained     Provided 

i*Pring  5oi.  always  that  the  party  requiring  a  jury  to  be  summoned  shall  give  to  the 

registrar  of  the  court  or  leave  at  his  office  such  notice  thereof  as  shall  be 

directed  by  the  rules  made  for  regulating  the  practice  of  the  court  as 

hereinafter  provided  and  the    said  registrar  shall  cause  notice  of  such 

demand    of   a  jury   made    either    by    the    plaintiff  or    defendant   to   be 

communicated  to  the  other  party  to  the  said  action  either  by  post  or  by 

causing  the  same  to  be  delivered  at  his  usual  place  of  abode  or  business 

but  it  shall  not  be  necessary  for  either  party  to  jn'ove  on  the  trial  that 

such  a  notice  was  communicated  to  the  other  party  by  the  registrar. 

Party  requiring  jury  74.  Evory  party  requiring  a  jury  to  be  summoned  shall  at  the 

to  make  deposit.        tiuie  of  giving  the  said  notice  and  before  he  shall  be  entitled  to  have  such 

i^Pi-iii"^oi^^  *  ^''' j^^iy  summoned  pay  to  the  registrar  of  the  court  the  sum  of  two  pounds 

and  such  sum  shall  be  considered   costs  in  the  cause  unless  otherwise 

ordered  by  the  judge. 

Jurors.  75.  Whenever  <a  special  or  civil  jury  shall  be  required  the  judge  shall 

22  Vic.  No^is  s.  54.  cause  hot  less  than  eight  nor  more  than  twelve  of  the  persons  named  in  the 

""^    "■  said  book  to  be  summoned  to  attend  the  court  at  a  time  and  place  to  be 

mentioned  in  the  summons  and  shall  administer  or  cause  to  be  administered 

to  such  of  them  as  shall  be  empannelled  an  oath  to  give  true  verdicts 

according  to  the  evidence  and  every  person  so  summoned  shall  attend  at 

the  court  at  the  time  mentioned  in  the  summons  and  in  case  of  default  of 

attendance  or  of  Avithdrawal  from  the  court  without  leave  or  of  refusal  to 

act  as  a  juror  shall  forfeit  such  sum  of  money  as  the  judge  shall  direct 

not  being  more  than  ten  pounds  for  each  default  and  the  delivery  of  such 

summons  to  the  person  whose  attendance  is  required  on  such  jury  or  to 

his  wife  or  servant  or  any  inmate  at  his  usual  place  of  abode  or  business 

shall  be  deemed  good  service     Provided  always  that  the  judge  shall  have 

power  upon  sufficient  cause  being  shown  to  him  to  remit  a  portion  or  the 

whole  of  the  sum  forfeited  as  aforesaid. 

Jury  to  be  chosen  by  70.  Upon  the  trial  of  all  cases  in  such  District  Courts  respectively 

ballot.  the  juries  shall  be  chosen  by  ballot  from  the  list  of  jurors  so  summoned 

I'pring  505.     °       ^^^  aforcsaid  and  in  case  of  a  deficiency  of  jurors  the  necessary  number  of 

persons  to  compose  a  jury  shall  be  nominated  by   the  judge  from  the 

bystanders  and  if  any  person  so  nominated  shall  refuse  to  act  as  a  juror 

without  an  excuse  allowed  by  the  judge  he  shall  be  liable  to  the  same 

penalty  as  a  juror  for  not  attending  after  having  been  summoned. 

Number  of  jurors.  77.  Whenever  there  are  civil  issues  for  trial  by  jury  in  any  District 

i^Prin  505  ^^ '^^^"^^^  ^^  four  jurymen    shall  be  empannelled  and   sworn   as  occasion  shall 

require  to  give  their  verdicts  in  the  causes  which  shall  be  brought  before 

them  in  the  court  and  being  once  sworn  shall  not  need  to  be  re-sworn   on 

each  trial  and  either  of  the  parties  to  any  such   cause  shall  be  entitled  to 

his  lawful  challenge  for  cause  against  any  of  the  said  jiu'ors  and  the  said 

jurors 
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jurovs  shall  civo  tlieir  verdict  or  may  bo  discharged  as  in  the  said  Jury  Act  31Victok«No.  so. 
is  provided  with  respect  to  juries  tor  the  trial  of  civil  issues. 

78.  Every  person   summoned  or  nominated  to  act  as  a  juror  under  rnjmcnt  to  jurors, 
this  Act  shall  for  his  attendance  be  entitled  to  the  same  compensation  and  p,,^."^-  ^^^^  '■  ^^' 
allowance  lor  his  travelling  expenses  as  are  provided  by  law  for  jurors 

attending  the  Supreme  Court  or  any  circuit  court  under  a  general  jury 
precept. 

Costs. 

79.  All  the  costs  of  any  action  or  proceeding  not  herein  or  other- costa. 

wise  provided  for  shall  be  paid  l>y  or  apportioned  between  the  parties  in  ?\)T^n' ^'^^8^^  °' '^ 
such  manner  as  the  judge  shall  think  lit  and  in  default  of  any  special 
direction  shall  abide  the  event  of  the  action  or  result  of  tlie  decision  and 
such  costs  may  be  recovered  in  like  manner  as  any  debt  adjudged  by  the 
court  to  be  paid  can  be  recovered. 

80.  All  costs  and  charges  between  party  and  party  shall  be  taxed  Costs  of  nttomey  in 
by  Iho  registrar  of  the  court  in  which  such  costs  and  charges  wore  incurixxl  p[^\"'j'^/co^(,'"fi^„'jJ 
but   this  taxation  may  be  reviewed  by  the  judge  of  the  court  on  the  be  taxed  by  registrar 
application  of  either  party  and  no  costs  or  charges  shall  be  allowed  on  party'"''^"  ^"  ^  "^ 
such  taxation  which  are  not  sanctioned  l)y  the  scale  then  in  force.  22  vic.  No.  is  s.  73. 

81.  The  fees  to  be  allowed  to  barristers  and  attorneys  practising  J./""o\?rristers  and 
in  any  District  Court  for  appearing  or  acting  on  behalf  of  any  person  in  attorneys  and  cxpcu- 
any  suit  in  such  court  and  the  expenses  to  be  paid  to  witnesses  shall  he  g" -^"^nT^is  a.  7t. 
fixed  by  scale  in  the  rules  to  be  made  as  hereinafter  mentioned     Provided  1  Pring  508. 

that  no  such  fees  to  barristers  or  attorneys  shall  be  allowed  in  any  case 
where  the  sum  sued  for  shall  not  exceed  ten  pounds. 

Amendments. 

82.  The  judge  of  a  District  Court  may  at  all  times  amend  all  defects  As  to  amendment  of 
and  errors  in  any  civil  proceeding  in  such  court  whether  there  is  anything  in  proMedhlgl  &™"  ° 
writing  to  amend  by  or  not  and  whether  the  defect  or  error  be  that  of  the  22  Vic. Ko.ia  s.  109. 
party  applying  to  amend  or  not  and  all  such  amendments  may  be  made  ^  ^""^  ^^"^ 
with  or  without  costs  and  upon  such  terms  as  to  the  judge  may  seem  tit 

and  all  such  amendments  as  may  be  necessary  for  the  purpose  of  deter- 
mining in  the  existing  suit  the  real  question  in  controversy  between  the 
parties  shall  be  so  made. 

Judgment  atid  New   Ti'ial. 

83.  Every  judgment  of  anv  District  Court  except  as  herein  provided  Judgments  to  bo  final 
shall  be  final  and  cunclnsivo  bftwcen  the  parties  but  the  judge  shall  have  ^i;'™" '"»• 
power  to  nonsuit  the  plaintilt  in  every  case  in  which  satisfactory  proof  22  Vie.  No.ms  s.  7i. 
shall  not  be  given  entitling  him  to  the  judgment  of  the  court  and  shall  M'"ng  sos. 

also  in  every  case  whatever  have  the  power  if  lio  shall  think  fit  to  order  a 
new  trial  to  be  had  upon  such  terms  as  he  shall  think  reasonable  and  in 
the  meantime  to  stay  the  proceedings. 

84.  When  judgment  has  been  obtained  in  any  District  Court  for  a  wiierc judgment  does 
sum  not  exceeding  twenty  pounds  exclusive  of  costs  the  judge  "lay  ordta- j;^|^^^^,™";;|,^7,"^y 
such  sum  and  costs  to  be  paid  at  such  time  or  times  and  by  such  instal-  order  payment  byl 
ments  if  any  as  ho  shall  think  fit  and  all  such  moneys  shall  be  paid  into  ^^^ZZ^o^^- 
court  but  in  all  other  cases  ho  shall  order  the  full  amount  for  which  judg- tin's  necessary. 
ment  has  been  obtained  to  be  paid  either  forthwith  or  within  fourteen  "r).i',^gj509.^*  ^'  '  ' 
clear  days  from  the  date  of    the  judgment  unless  the  plaintiff  or  his 

counsel  attorney  or  agent  will  consent  that  the  same  shall  be  paid  by 
instalments  in  which  case  the  judge  shall  order  the  same  to  be  paid  at 

such 
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31  VicTOBUE  No.  30.  such  times  and  by  such  instalments  as  have  been  consented  to  and  all  such 
—  moueys  whether  payable  in  one  sum  or  by  instalments  shall  be  paid  into 

court     And  in  any  case  in  which  payment  by  instalments  shall  have  been 
ordered  execution  may  be  had  for  the  whole  amount  due  upon  the  judg- 
ment if  deftiult  shall  be  made  in  payment  of  one  sucli  instalment. 
Crossjudgmentstobe  8-5.  If  there  shall  be  cross  judgments  between  the  parties  esecu- 

22  vfc  No  18  s  72.  ^^^^  ^^^^^  b®  taken  out  by  that  party  only  who  shall  have  obtained  judg- 
iWng  508.      '     "  ment  for  the  larger  sum  and  for  so  much  only  as  shall  remain  after  deduct- 
ing the  smaller  sum  and  satisftiction  for  the  remainder  shall  be  entered  as 
well  as  satisfaction  on  the  judgment  for  the  smaller  sum  and  if  both  sums 
shall  be  equal  satisfaction  shall  be  entered  upon  both  judgments. 

Execution  in  General. 
Kegisti-ar  to  issue  86.  In  any  caso  where  an  order  decision  judgment  or  adjudication 

waS-ants  oijieri  f^y.  ^jjg  payment  of  niouey  shall  be  made  by  any  District  Court  or  the  judge 
sTv^c.  No.  18  s.  77.  thereof  it  shall  and  may  be  lawful  for  the  registrar  of  the  said  court  on  the 
iPrmg509.  ai^plication  of  the  party  in  whose  favor  such  order   decision  judgment  or 

adjudication  has  been  made  to  issue  a  warrant  in  the  nature  of  a  writ  of 
fieri  facias  which  warrant  shall  be  directed  to  the  bailiff  or  registrar  of  the 
said  court  as  the  case  may  be. 
Eegistrars  and  bailiffs  87.  All  registrars  and  bailiffs  of  District  Courts  and  their  assistants 

offiistrict  Courts  may  giiall  without  taking  out  an  auctioneer's  license  have  power  and  authority 
exeeutton  wUiioiiT  "^  to  scU  by  public  auctiou  all  lands  tenements  hereditaments  goods  chattels 
being  licensed  as  ^ud  other  property  taken  in  execution  by  them  under  process  issued  from 
29Yie.Norio.s.22.    the  cQurt  of  wMcli  they  respectively  are  officers. 

Execution  against  Land. 

Begistrav  to  take  land  88.  It  shall  bc  lawful  for   the  registrar  of  every   suchfcourt  by 

under  writ  "f  execu- j^- j^^ggj^  ^j^^.  j^-^  deputies  to  be  by  him  appointed  and  duly  authorised  under 

22  Vic.  No.  IS  8.  78.  his  hand  and  seal  and  for  whose  acts  he   shall  be  accountable  during  his 

1  Pnng  509.  continuauce   in    such    office   and    their    employment  by    him    under    any 

warrant  in  the  nature  of  a  writ  of  execution  whereby  he  is  directed  to 

levy  any  sum  of  money  and  whereby  he  is   directed  in  the  behalf  herein 

mentioned  to  execute  the  same  as  herein  mentioned  (that  is  to  say)  to 

seize  and  take  and  to  cause  to  be  sold  all  and  singular  the  lands  tenements 

and  hereditaments  of  or  to  which  the  person  named  in  the  said  writ  is  or 

may  be  seized  or  entitled  or  which  he  can  either  at  law  or  in  equity  assign 

or  dispose  of. 

Registrar  to  execute  89.  lu  casc  of  any  salc  by  the  said  registrar  by  himself  or  his 

2'>^viV'No  18  8  79  tlsputy  of  the  right  title  and  interest  of  any  person  of  to  or  in  any  lands  or 

ilpring  509.  hereditaments  the  said  registrar  is  hereby  required  to  execute  a  proper 

deed  of  bargain  and  sale  thereof  to  the  purchaser  which  deed  of  bargain 

and  sale  shall  operate  and  be  effectual  as  a  conveyance  of  the  estate  right 

title  and  interest  of  such  person     Provided  nevertheless  that  no  such  deed 

of  bargain  and  sale  shall  so  operate  and  be  effectual   as  aforesaid  until  the 

same  shall  have  been  duly  registered  in  the  proper  office  for  the  registration 

of  deeds  and  be  indexed  in  the  index  book  thereof  in  the  name  of  the 

person  whose  interest  in  such  lands  and  hereditaments  is  intended  to  be 

thereby  conveyed. 

Executions  not  to  90.  No  Warrant  in  the  nature  of  a  writ  of  execution  under  this 

ghtered"'^  ""^'''  """  -^^^  sli^^'  ^^^^~^^  ^^^J  ^'^^^s  ""less  registered  in   tlie  proper  office  for  regis- 

22  Vic.  No.  18  8.  81.  tration  of  deeds  with  the  registrar  who  shall  duly  register  the  same  in  a 

1  Pring  509.  \i(io\i  to  be  kept  for  that  purpose.  Exemition 
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Execution  against  Personalttf.  31  Victobi*  No.  so. 

91.  It  shall  be  lawful  for  a  bailiif  of  any  of  the  said    courts  by^  .,.-  — . 
himself  or  his  deputies  to  be  by  him  appointed  and  duly  authorised  under  son'ni  proVn""  ^' 
his  baud  and  seal  to  seize  and  take  under  any  warrant  in  f  lie  nature  of  a  ?",7^"-  ?on^^  "■  ^^' 
writ  of  execution  whereby  he  is  directed  to  levy  any  sum  of  money  and      '"'^ 

to  cause  to  be  sold  all  and  singular  the  goods  chattels  and  other  personal 
property  of  or  to  which  the  ])(>r.son  named  in  the  said  warrant  is  or  may 
be  possessed  or  entitled  or  which  he  can  cither  at  law  or  in  equity  assign 
or  dispose  of  ProAided  tliat  the  wearing  apparel  bedding  tools  and 
implements  of  trade  of  the  defendant  and  his  family  to  the  value  of  ten 
pounds  in  the  whole  shall  be  protected  from  seizure. 

Execution  against  the  Person. 

92.  "Whenever  any  sum  of  money  shall  have  been  recovered   by  Execution  against  the 
the  judgment  of  any  District  Court  and  the  iud2;ment  creditor  shall  show  i"^""??."-  „ 

to  the  satisfaction  of  a  judge  of  the  Supreme  Court  or  of  any  District  Court  rPriug  &ii. 
that  such  sum  of  money  has  been  recovered  and  that  the  debt  was  fraudu- 
lently contracted  or  that  the  judgment  debtor  conceals  any  goods  chattels 
moneys  or  valuable  securities  or  that  he  has  any  income  salary  or  means 
whereby  in  the  opinion  of  such  judge  he  can  satisfy  such  judgment  or  any 
part  thereof  or  is  about  to  leave  the  colony  or  to  remove  any  of  his 
property  with  intent  to  evade  payment  of  the  said  judgment  debt  such 
judge  may  authorise  the  registrar  of  the  said  District  Court  to  issue  a 
warrant  in  the  nature  of  a  writ  of  capias  ad  satisfaciendum  in  such  form  as 
shall  be  fixed  by  the  rules  to  be  made  under  this  Act  and  any  bailiff  of 
the  District  Court  and  the  keeper  of  any  gaol  to  whom  sucli  warrant  or 
any  warrant  in  pursuance  thereof  is  directed  shall  respectively  execute 
and  obey  the  same  respectively  and  all  constables  and  other  peace  officers 
within  their  several  jurisdictions  shall  aid  and  assist  in  the  execution 
thereof  and  any  such  warrant  may  lawfully  be  executed  upon  a  Sunday  13  vic  No.  12. 
in  like  manner  in  all  respects  as  the  same  may  be  executed  on  any  other  ^  ^""S  *'• 
day  any  law  statute  or  usage  to  the  contrary  in  any  wise  notwithstanding. 

93.  Any  person  arrested  or  imprisoned  under   this  Act  by  virtue  Discharge   on  pay- 
of  any  such  warrant  as  last  aforesaid  shall  be  entitled  to  his  discharge  on  ""'"*   °^  '*«'''  ""^ 
payment  of  the  amount  named  in  such  warrant  as  due  for  such  judgment  22  vie.  No.  18  s.  88. 
and  the  costs  of  obtaining  and  executing   such  warrant  and   the   bailill  ^  ^™S^i^- 
making  the  arrest  and  the  keeper  of  the  gaol  to  whom  the   warrant  is 

directed  are  hereby  empowered  and  required  to  receive  the  amount  so  paid 
and  to  transmit  the  same  to  the  registrar  of  the  District  Court  in  which  the 
judgment  was  recovered. 

Giving  Possession  of  Tenements. 

94.  Any  warrant  to  a  bailiff    to  give  possession  of  a  tenement  Warrants  to  bailiffs 
shall  justify  the  bailiff  named  therein  in  entering  upon  the  premises  named  thi*^^' fot  cutcrir'ou 
therein  with  such  assistants  as  he  shall  deem  necessary  and  in  gi\ing  pn-mises. 
possession  accordingly  but  no  entry  upon  any  such  warrant  shall  be  made  iVring^si's^^  "■  ^^^' 
except  between  the  hours  of  nine  in  the  morning  and  four  in  the  afternoon. 

95.  Every    such  warrant  shall  on  whatever  day  it  niJiy  be  issued  Such  warrants  to  bo 
bear  date  on  the  day  next  after  the  last  day  named  by  the  judge  in  ^lis  JJ,'^^';',",^!^^",''^, 
order  for  the  delivery  of  possession  of  the  premises  in  question  and  shall  next  after  last  day 
continue  in  force  for  three  months  from  such  date  and  no  longer  but  no  "^^"^'^'"•'"^s"'' 
order  for  delivery  of  possession  need  be  drawn  up  or  served.  22vie.N0.  is  s.ios. 

„       .  1  Pring  615. 

Foreign 
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siVicTOEii  No. 30.  Foreign  Execution. 

H  w  e  "cution  ma  ^^'  ^^  ^^  casGS  wliere    a  warrant  of  execution  against  the  lands 

be  had  out  of  the  tenements    hereditaments    goods    or  chattels  of   any  party   or    for    his 

^ourt'''''°"°^'^'^^      commitment  .shall  have  been  issued  under  this  Act  and  such  party  or  his 

29  Tic.  No.  10  s.  23.    lauds  tenements   hei'editaments  goods  or  chattels    shall  be    out    of   the 

jurisdiction  of  the  court  issuing  such  warrant  it  shall  be  lawful  for  the 

bailiff  of  the  court  to  send  such  warrant  of  execution  or  of  commitment 

to    the  registrar  of  any  other  District  Court  within  the  jurisdiction  of 

which  such  party  or  any  of  his  lands  tenements  hereditaments  goods  or 

chattels  shall  then  be  or  be  believed  to  be  with  a  warrant  thereto  annexed 

under  the  hand  of  the  registrar  and  seal  of  the  court  from  which  the 

original  warrant  issued  requiring  execution  of  the  same  and  the  registrar 

of  the  court  to  which  the  same  shall  be  sent  shall  seal  or  stamp  the  same 

with  the  seal  of  the  court  and  shall  issue  the  same  to  the  bailiff  of  his 

court  and  thereupon  such  last-mentioned  bailiff  shall  be  authorised  and 

required  to  act  in  all  respects  as  if  the  original  warrant  of  execution  or 

commitment  had  been  directed  to  him   by  the  court  of  Avhich  he  is  the 

bailiff  and  shall  within   such  time  as  shall  be   specified  in  the  rules  of 

practice  return  to  the  bailiff  of  the  court  from  which  the   same  originally 

issued  what  he  shall  have  done  in  the  execution  of  such  process  and  in 

case  a  levy  shall  have  been  made   shall  within  such  time  as  shall  be 

specified  in  the  rules  of  practice  pay  over  all  moneys  received  in  pursuance 

of  the  warrant  to  the  bailiff  of  the  court  from  which  the  same  shall  have 

originally  issued  retaining  the  fees  for  execution  of  the  process  and  where 

any   warrant   of  commitment    shall   have    been    issued   and    the    person 

apprehended  he  shall  be  forthwith  conveyed  in  custody  of  the  bailiff  or 

officer  apprehending  him  to  the  gaol  or  prison  nearest  to  where  he  has 

been  arrested,  and  kept  therein  for  the  time  mentioned  in  the  warrant  of 

commitment  unless  sooner  discharged  under  the  provisions  of  this  Act 

and  all  constables  and  other  peace  oC&cers   shall  be  aiding  and  assisting 

within  their  respective  districts  in  the  execution  of  such  warrant. 

Priority  of  Claims  in  Execution. 
Priority  of  executions  97.  The   prcciso  time  when  any  application  shall  be  made  to  a 

issuing  out  of  District  j.ggristrar  to  issuo  a  warrant  in  the  nature  of  a  writ  of  execution  against 

Court 

22  Vic.  No.  18  s.  83.  the  lands  or  goods  of  a  party  shall  be  entered  by  him  in  the   execution 
1  Pring  509.  book  and  on  such  warrant  and  when  more  than  one  such  warrant  shall  be* 

delivered  to  any  registrar  or  bailiff  to  be  executed  he  shall  execute  them 
in  the  order  of  the  times  so  entered. 
Priority  of  execution  98.  When  a  Writ  against  the  lands  or  goods  of  a  party  to  any  suit 

Su"reme"court  and  ^^^^  issucd  out  of  the  Supreme  Court  and  a  warrant  in  the  nature  of  a  Avrit  of 
District  Court.  cxecutiou  against  the  lands  or  goods  of  the  same  party  has  issued  out  of 
i^Pri'n  510^^  °  ^^  ^^y  I^istrict  Court  the  right  to  the  property  seized  shall  be  determined  by 
the  priority  of  tlie  time  of  the  delivery  of  the  writ  so  issued  out  of  the 
Supreme  Court  as  aforesaid  to  the  sherifl'  to  be  executed  or  of  the  applica- 
tion to  the  registrar  for  the  issue  from  such  District  Court  of  the  warrant  in 
the  nature  of  a  writ  of  execution  and  the  sheriff  shall  on  demand  inform  the 
registrar  of  the  precise  time  of  such  delivery  of  the  writ  so  issued  out  of  the 
Supreme  Court  as  aforesaid  and  the  registrar  on  demand  shall  inform  the 
sheriff  or  any  sheriff's  officer  of  the  precise  time  of  the  application  to  such 
registrar  for  the  issue  from  such  District  Court  of  the  warrant  in  the 
nature  of  a  writ  of  execution     And  any  warrant  granted  iu  pursuance  of 

any 
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<any  writ  av  warrant  of  execution  issued  out  of  the  Supremo  Court  or  any  3ivictobi.s  No.  30. 
District  Court  and  the  indorsement  thereon  And  any  warrant  issued  by 
the  reii'istrar  of  any  District  Court  uuthorisinpr  the  bailiff  of  such  District 
Court  to  g-ivo  possession  of  premises  as  hereinbefore  mentioned  shall 
respectively  be  sufficient  justification  to  any  registrar  bailiff  or  sheriff's 
officer  actinp;  thereon. 

99.  The  landlord  of  any    tenement  in  which  any  such  goods  shall '^j""  goo<^» '^'^ej^. 
be  so  taken  may  claim  the  rent  thereof  at  any  time  within  five  clear  days  "nct'courtriandiord 
from   the   date  of  such   taking   or   before   the   removal   of  the   goods   by  ""'.^' . '^'''™    certain 
delivering  to  the  baililf  or  officer  making  the  levy   any  writing  signed  by  22  Vic.  Xo.  18  s.  83. 
himself  or  his  agent  which  shall  state  the  amount  of  rent  claimed  to  be  in  ^  ^■"'"S  5io. 
arrear  and  the  time  for  and  in  respect  of  which  such  rent  is  due  and   if 

such  claim  be  made  the  baililf  or  officer  making  the  levy  shall  in  addition 
thereto  distrain  for  the  rent  so  claimed  and  the  cost  of  such  distress  and 
shall  not  within  five  days  next  after  such  distress  sell  any  part  of  the 
goods  taken  unless  they  be  of  a  perishable  nature  or  upon  the  request  in 
writing  of  the  party  whose  goods  shall  have  been  taken  and  the  baililf 
shall  afterwai'ds  sell  such  of  the  goods  under  the  execution  and  distress 
as  shall  satisfy  first  the  costs  of  and  incident  to  the  sale  next  the  claim  of 
such  landlord  not  exceeding  the  rent  of  four  weeks  when  the  tenement  is 
let  by  the  week  the  rent  of  two  terms  of  payment  when  the  tenement  is 
let  for  any  other  term  less  than  a  year  and  the  rent  of  six  months  in  any 
other  case  and  lastly  the  amount  for  which  the  warrant  issued  and  if  any 
replevin  be  made  of  the  goods  so  taken  the  bailiff  shall  notwithstanding 
sell  such  portion  thereof  as  will  satisfy  the  costs  of  and  incident  to  the 
sale  under  the  execution  and  the  amount  for  which  the  warrant  issued  and 
in  either  event  the  overplus  of  the  sale  if  any  and  the  residue  of  the  goods 
shall  be  returned  to  the  defendant  and  the  poundage  of  the  Iniiliif  and 
broker  for  appraisement  and  sale  under  such  distress  shall  be  the  same  as 
would  have  been  payable  if  the  distress  had  been  an  execution  of  the 
District  Court  and  no  other  fees  shall  bo  demanded  or  taken  in  respect 
thereof. 

Interpleader. 

100.  If  any  claim  shall  bo  made  to  or  in  respect  of  any  goods  or  interpleader, 
chattels  taken  in  execution  under  the  process  of  any  District  Court  or  in  ^^    '^'    °'     ''    '' 
respect  of  the  proceeds  or  value  thereof  by  any  person  not  being  the  party 

against  whom  such  process  has  issued  it  shall  be  lawful  for  the  registrar 
of  such  court  upon  application  of  the  officer  charged  with  the  execution 
of  such  process  as  well  before  as  after  any  action  brought  against  such 
officer  to  enter  an  interpleader  plaint  and  to  issue  a  summons  thereon 
calling  before  the  said  court  .is  well  the  party  issuing  such  process  as  the 
party  making  such  claim  and  thereupon  any  action  which  shall  have  been 
brought  in  the  Supreme  Court  or  in  any  District  Court  in  respect  of  such 
claim  shall  be  stayed  and  the  court  in  which  such  action  shall  have  been 
brought  or  any  judge  thereof  on  proof  of  the  issue  of  such  summons  and 
th.'it  the  goods  and  chattels  were  so  taken  in  execution  may  order  the 
party  bringing  such  action  to  pay  the  costs  of  all  proceedings  had  upon 
such  action  after  the  issue  of  such  summons  out  of  the  District  Court  and 
the  judge  of  the  District  Court  shall  (conformably  as  far  as  may  be  with 
the    Interdict   Act   of  18G7)   adjudicate   upon   such   claim    and   make 

Buch 
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31  VicTOBii)  Ko.  30.  such  order  between  the  parties  in  respect  thereof  and  of  the  costs  of  the 
—  proceedings  as  to  him  shall  seem  fit  and  such   order  shall  be  deemed  a 

judgment  of  the  court  and  be  enforced  in  like  manner  as  a  judgment  in 
any  other  suit  brought  in  such  court. 

Arbifrailon. 
Power  to  refer  to  arbi-  101.  The  judge  of  any  District  Court  may  in  any  case  with  the 

tiaUon  by  eonseut.     conscut  of  both  parties  to  the  suit  order  the  same  with  or  without  other 
iPring5i4.  'matters  within  the  jurisdiction  of  the  court  in   dispute  between  such 

parties  to  be  referred  to  arbitration  to  such  person  or  persons  and  in 
such  manner  and  on  such  terms  as  he  shall  think  reasonable  and  just  and 
such  reference  shall  not  be  revocable  by  either  party  except  by  consent  of 
the  judge  and  the  arbitrator  or  arbitrators  or  umpire  shall  hear  and 
determine  the  case  and  the  award  given  by  him  or  them  shall  be  entered 
as  the  judgment  in  the  cause  and  shall  be  as  binding  and  effectual  to  all 
intents  as  if  given  by  the  judge  Provided  that  the  judge  may  if  he 
think  fit  on  application  to  him  at  the  first  court  held  after  the  expiration 
of  one  week  after  the  entry  of  such  award  set  aside  any  such  award  so 
given  as  aforesaid  or  may  refer  such  award  back  to  the  arbitrator  ai-bi- 
trators  or  umpire  or  may  with  the  consent  of  both  parties  aforesaid  revoke 
the  reference  or  order  another  reference  to  be  made  in  the  manner  afore- 
said. 

Certiorari  Costs. 

Removal  of  causes.  1^2.  No  judgment  Order  or  determination  given  or  made  by  any 

22  Vic.  No.  18  8. 99.  judge  of  a  District  Court  nor  any  cause  or  matter  brought  before  him  or 

1  Prmg  513.  pending  in  his  court  shall  be  removed  by  appeal  motion  writ  of  error 

certiorari  or  otherwise  into  any  other  court  whatever  save  and  except  in  the 

manner  and  according  to  the  provisions  herein  mentioned. 

Eemovai  of  causes.  \^o.  Any  plaint  entered  in  any  District  Court  may  be  removed  by 

22  Vic.  No.  18  s.  89.  certiorari  into  the  Supreme  Court  by  order  of  any  judge  thereof  upon 

1    ring  511.  g^^^j^  terms  as  to  payment  of  costs  giving  security  fur  the  amount  claimed 

or  costs  or  such  other  terms  as  such  judge  shall  think   fit     Provided  it 

shall  appear  to  such  judge  to  be  a  case  proper  to  be  tried  in  the  Supreme 

Court     Provided  also  that  no  plaint  shall  be  removed  when  the  amount 

claimed  does  not  exceed  ten  pounds  unless  the  defendant  give  security 

to  the  satisfaction  of  such  judge  for  the  amount  claimed  and  also  for  the 

costs  in  the  Supreme  Court  not  exceeding  one  hundred  pounds  or  deposit 

in  the  hands  of  the  prothonotary  of  the  said  court  the  amount  claimed 

together  with  the  sum  of  one  hundred  pounds  by  way  of  security  for  the 

said  costs. 

Buie  or  summons  to  104.  The  granting  by  the  Supreme  Court  or  by  any  judge  thereof 

show  cause  why  a  gf  ^  rule  or  summons  to  show  cause  why  a  writ  oi  certiorari  or  prohibition 

proiiibition     should  should  uot  issue  to  a  District  Court  shall  if  the  Supreme  Court  or  a  judge 

not  issue  to  be  a  stay  i^j^gj.gQf  gQ  dlrcct  Operate  as  a  stav  of  procccdincs  in   the  cause  to  which 

ot  procceciiiigs.  r         ,  *"  ■' 

22  Vic.  No.  18  8. 90.  the  samc  shall  relate  until  the  determination  of  such  rule  or  summons  or 
1 1'nug  511.  until  the  Supremo  Court  or  judge  shall  otherwise  order  and  the  judge  of 

the  District  Court  shall  from  time  to  time  adjourn  the  hearing  of  such 
cause  to  such  day  as  he  shall  think  fit  until  such  determination  or  until 
such  order  be  made  but  if  a  copy  of  such  rule  or  summons  shall  not  be 
served  by  the  party  who  obtained  it  on  the  opposite  party  and  on  the 

registrar 
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registrar  of  the  District  Court  within  a  reasonable  time  not  being  less  than  3i  Victoria  xo.  30. 

two  clear  days  before  the  day  lixed  for  hearing  of  the  cause  the  judge  of 

the  District  Court  may  in  his  discretion  order  the  party  who  obtained  the 

rule  or  suuHnous  to  pay  all  the  costs  of  tlie  day  or  so  much  thereof  as  he 

shall  think  fit  unless  the  Supreme  Court  or  a  judge  thereof  shall  have 

made  some  order  respecting  such  costs. 

105.  When  a  writ  of  certiorari  or  of  prohibition  addressed  to  a  Notice  of  writ  of  ctr- 
iudge  of  a  District  Court  shall  have  been  granted  by  the  Supreme  Court '/<"■!"■''  o^  prohibition 

>'        o  .  ,.         .  °  1     ji  1  1  1        •         1  having  boon  obtained 

or  a  judge  thereof  on  an  ex  parte  application  and  the  party  who  obtained  to  be  sent  to  registrar, 
it  shall  not  lodge  it  with  the  registrar  and  give   notice  to  the  oiijmsite  fV^  No  is  s.  91. 

^  ,  '  -  .~  .  -^  *  1  irruig  512. 

party  that  it  has  issued  within  a  reasonable  time  not  being  less  than  two 
clear  days  before  the  day  fixed  for  hearing  the  cause  to  which  it  shall 
relate  the  judge  of  the  District  Court  may  in  his  discretion  order  the  party 
who  obtained  the  writ  to  pay  all  the  costs  of  the  day  or  so  much  thereof 
as  he  shall  think  fit  unless  the  Supreme  Court  or  a  judge  thereof  shall 
have  made  some  order  respecting  such  costs. 

106.  Whenever  an  order  is  granted  for  the  removal  of  a  plaint  Costs  in  the  District 
from  a  District  Court  or  for  the  issuing  of  a  certiorari  for  such  removal  and  22 Tic.  No.  is  e.  92. 
no  provision  is  made  with    respect  to  the  costs    of  the   proceedings  in  1 1'.-iug  512. 

the  District  Court  the  costs  of  such  proceedings  shall  be  costs  in  the 
cause. 

3Iittimus  and  Mandamus. 

107.  Whore  in  any  action  brought  in  the  Supreme  Court  the  claim  in  certain  cases  jutige 
indorsed  on  the  writ  dees  not  exceed  two  hundred  pounds  or  where  such  ^^^  y".[]^"cause to"bo 
claim  though  it  origiuallv  exceeded  two  hundred  pounds  is  reduced  by  tried  in  District  Court. 

i.     •    i  J.  -  1      -ij.    1         i     «•  i\  ■         J-  •;  22  Vie  No.  18  8.  98. 

payment  into  court  or  an   admitted  set-olr  or  otherwise  to  a  sum  not  j  p,.j„g5i3 

exceeding  two   hundred  pounds  a  judge   of   the   Supreme   Court  on  the  29  Vic. No.  10  s.  12. 

application  of  either  party  after  issue  joined  or  after  any  interlocutory 

judgment  may  if  he  shall  think  the  case  proper  to  be  tried  in  a  District 

Court  on  such  terms  as  he  shall  think  fit  order  that  the  cause  be  tried  in 

any  District  Court  which  he  shall   name  and  thereupon  the  plaintiff  shall 

lodge  with  the  registrar  of  such  court  such  order  and  the  issue  or  the  writ 

for  the  assessment  of  damages  and  the  judge  of  such  court  shall  appoint  a 

day  for   the  hearing  of  the  cause  notice  whereof  shall  be  sent  by  the 

registrar  to  both  parties  or  their  attorneys  in  such  manner  as  shall  be 

directed  by  the  rules  of  practice  and  after  such  hearing  the  registrar  shall 

certify  the  result  to  the  prothonotary  of  the  Supreme  Court  and  judgment 

in    accordance    with    such    certificate    may  be  signed    in    the    Supreme 

Court. 

108.  No  writ  of  mandamus  shall  henceforth  issue  to  a  judge  or  an  EhIc  or  order  substi- 
ofiicer  of  the  District  Court  for  refusing  to  do  any  act  relating  to  the  duties  ';^*;;l,'"";7-°Hp7"; 
of  his  office  but  any  party  requiring  such  act  to  be  done  may  apply  to  the  oiUcer  of  a  District 
Supreme  Court  or  a  judge  thereof  upon  an  affidavit  of  the  facts  for  a  rule  22  vie.  no.  is  b.  93. 
or  summons  calling  upon  such  judge  or  officer  of  a  District  Court  and  also  1  Pring&i2. 

the  party  to  be  aftccted  by  such  act  to  show  cause  why  such  act  should  not 
be  done  and  if  after  the  service  of  such  rule  or  summons  good  cause  shall 
not  be  shown  the  Supreme  Court  or  a  judge  thereof  may  by  rule  or  order 
direct  the  act  to  be  done  and  the  judge  or  officer  of  the  District  Court 
upon  being  served  with  such  rule  or  order  shall  obey  the  same  on  pain  of 

attachment 
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31  VicTOEu.  No.  30.  attachment  and  in  any  event  the  SujDreme  Court  or  judge  thereof  may 
make  such  order  with  respect  to  costs  as  to  such  court  or  judge  shall 
seem  fit. 

Appeal. 

Appeal  to  the  Su-  1^^ .  If  either  party  to  any  cause  in  any  District  Court  in  which 

prerae  Court.  the  amount  claimed  exceeds  thirty  pounds  shall  be  dissatisfied  with  the 

I'prin.'  512.  '  '  determination  or  direction  of  the  said  court  in  point  of  law  or  upon  the 
admission  or  rejection  of  any  evidence  such  party  may  appeal  from  the 
same  to  the  Supreme  Court  Provided  such  party  shall  within  such  time 
and  in  such  manner  as  shall  be  prescribed  by  the  rules  to  be  made  under 
this  Act  give  notice  of  such  appeal  to  the  other  party  or  his  attorney  and 
also  give  security  (to  be  approved  of  by  the  registrar  of  the  said  District 
Court)  for  costs  of  the  appeal  and  the  amount  of  the  judgment  or  in  lieu 
of  giving  such  security  deposit  in  the  hands  of  such  registrar  the  amount 
of  the  judgment  together  with  thirty  pounds  in  addition  to  such  amount 
to  answer  the  costs  of  the  appeal  if  such  appeal  be  dismissed  and  the 
Supreme  Court  may  either  order  a  new  trial  on  such  terms  as  it  thinks  fit 
or  may  order  judgment  to  be  entered  for  either  party  as  the  case  may  be 
and  make  such  order  with  respect  to  the  costs  of  the  said  appeal  as  such 
court  may  think  proper  and  such  orders  shall  be  final  and  such  appeal 
shall  be  in  the  form  of  a  case  agreed  on  by  both  parties  or  their  attorneys 
and  if  they  cannot  agree  the  judge  of  the  District  Court  upon  being  applied 
to  by  them  or  their  attorneys  shall  settle  the  case  and  sign  it  and  such 
case  shall  be  transmitted  by  the  appellant  to  the  prothonotary  and  be  set 
down  for  argument  in  the  Supreme  Court  in  the  same  manner  as  special 
cases  in  actions  in  that  court. 
Parties    may   agree  H^.  No  appeal  shall  lie  from  the  decision  of  a  District  Court  if 

not  to  appeal.       _^  before  such  decision  is  pronounced  both  parties  shall  agree  in  writing 
i^pT^u'^sik^^  ^  ^^  signed  by  themselves  or  their  attorneys  or  agents  that  the  decision  of  the 
judge  shall  be  final. 

Fees  and  Fines. 

Amount  of  court  fees.  .  .HI"  ^hcre  shall  be  _  payable  on  every  civil  proceeding  in  the 
22  Vic.  No.  18  9.  42.  District  Courts  the  fees  mentioned  in  the  schedule  to  this  section  and  none 
other  except  as  herein  provided  and  the  fractional  part  of  a  pound 
shall  for  the  purpose  of  poundage  be  reckoned  as  an  entire  pound  and  a  table 
of  such  fees  shall  be  put  up  in  some  conspicuous  place  in  the  courthouse 
and  in  the  registrar's  office  and  the  fees  on  every  such,  proceeding  shall  be 
paid  in  the  first  instance  by  the  party  on  whose  behalf  such  proceeding 
is  to  be  taken  on  or  before  such  proceeding  and  the  fees  upon  execution 
shall  be  paid  into  court  before  or  at  the  time  of  the  issue  of  the  process 
of  execution  And  it  shall  be  lawful  for  the  Governor  in  Council  from 
time  to  time  to  alter  such  scale  of  fees  in  any  particular  Provided  that 
no  such  alteration  in  the  scale  of  fees  shall  come  into  operation  until  the 
expiration  of  one  month  after  the  same  shall  have  been  notified  to  both 
Houses  of  the  Parliament  of  the  colony  and  that  no  such  alteration  shall 
take  effect  if  within  such  period  either  House  of  Parliament  shall  by  an 
address  to  the  Governor  signify  its  dissent  therefrom. 

SCHEDULE 


1  Pring  503. 
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SCHEDULE.  31  VicToni.B  Xo.  30. 


Court  Fees. 

lu  cases  not  In  cases  not  In  cases  not  In  all  other 
exceeding     exceeding     exceeding        cases. 
£5.  £10.  430. 

s.    d.  9.  d.  s.    d.  s.    d. 
For  filing  every  plaint   issuing  summons  and  otlier                                                                  22  Tic. 'No.  18. 

proceedings  to  judgment            2     0  5  0  7     0  20     0  Schedule  1  Pring 516. 

For  issuing  every  subpoena    ...         ...         ...         ...0     0  0  0  10  10 

For  service  of  every  summons  or  subpoena  if  witbiu 

two  miles  from  the  courthouse  ...          ...         ...00  0  0  00  00 

For  such  service  every  mile  (one  way)  beyond  two  miles     0     0  0  0  0     0  0     6  30  Vic.  Ko.  5  b.  2. 

For  issuing  every  warrant  of  execution        ...         ...20  20  50  50 

Special  Fees. 

For  filing  every  plea  ...         ...         ...  ...  ...  ...  ...  1  0 

For  every  search         ...         ...         ...          ...  ...  ...  ...  ...  ...  0  0 

For  every  copy           ...         ...         ...          ...  ...  ...  ...  ...  ...  0  0 

For  swearing  and  filing  every  special  affidavit  ...  ...  ...  ...  ...  2  0 

For  taxing  every  bill  of  costs            ...          ...  ...  ...  ...  ...  ...  2  0 

For  every  summons  to  show  cause  in  interlocutory  matter  ...  ...  ...  ...  1  0 

For  every  interlocutory  order            ...         ...  ...  ...  ...  ...  ...  1  0 

For  every  warrant  of  attachment     ...         ...  ...  ...  ...  ...  ...  2  6 

Bailiff's  Fees. 
For  keeping  possession  under  an  execution  against  the  goods  each  day      ...         ...       0     0 

For  making  levy  where  the  sum  levied  for  shall  not  exceed  twenty  pounds  ...       5     0 

For  making  levy  where  the  sum  levied  for  shall  exceed  twenty  pounds  the  like  sum 

for  the  first  twenty  pounds  and  for  every  pound  over  that  sum  ...  ...       0     3 

For  executing  every  warrant  against  the  person       ...         ...         ...         ...  ...       5     0 

For  executing  every  warrant  of  ^((ie;'c  in  ejectment  ...  ...  ...  ...        5     0 

For  mileage  in  the  execution  of  any  warrant  where  the  same  shall  be  executed  not 

more  than  two  miles  from  the  courthouse         ...  ...         ...         ...  ...       1     0 

For  such  mileage  where  the  warrant  shall  be  executed  beyond  such  distance  of  two 

miles  for  every  sueh  mile  beyond  ...       0     0 

112.  All  fees  payable  on  any  proceeding.s  in  the  District  Courts  to  Fines  and  fees  part 
the  registrars  of  the  several  courts  except  such  part  thereof  as  the  bailifl's  °^  ""'  consolidated 
of  those  courts  respectively  shall  from  time  to  time  be  entitled  to  receive  22  Tic  No.  is  ».  43. 
and  retain  for  their  own  use  and  all  fines  imposed  under  this  Act  and  ^  ^""e  '''^^■ 
received  by  such  registrar  shall  be  deemed  and  taken  to  be  part  of  the 
consolidated  revenues  of  the  colony  and  sliall  be  accounted  for  paid  and 

applied  accordingly    And  mileage  foes  shall  he  paid  by  the  registrar  to  g..^.    j;    =  ^  , 
the  bailifi"  of  the  com-t  unless  otherwise  ordered  by  the  judge. 

Jurisdiction  in  Appeal. 

113.  Wherever  in  any  Act  in  force  in  the  colony  of  Queensland  Appeal, 
provision  is  made  for  an  appeal  to  a  court  of  general  or  quarter  sessions  ^'•'"''"^•■^""•^^ ^■^°- 
or  to  a  judge  of  the  Supreme  Court  on  circuit  or  where  an  appeal  is  given 

from  any  judgment  decision  or  act  of  a  justice  of  the  peace  and  no 
other  court  of  appeal  is  given  such  appeal  shall  lie  to  the  District 
Court  within  whose  jurisdiction  the  decision  appealed  from  was 
given  and  shall  be  heard  and  determined  by  the  judge  of  such  District 
Court  Provided  nevertheless  that  the  judge  may  state  in  the  form  of  a 
special  case  for  the  opinion  of  the  Supreme  Court  any  question  or  questions 
of  law  arising  upon  the  facts  of  the  case  and  his  judgment  sliall  be 
affirmed  amended  altered  or  reversed  as  the  said  Supreme  Court  upon  the 
hearing  of  such  special  case  shall  direct. 

Deeertion 
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31  VicTOEiiE  No.  30.  Desertion  of  Wife. 

Powers  umier  114.  The  jurisdiction  ainl  powers  which  by  the  Act  twenty-two 

Deserted  Wives  snd  yictoi'ia  number  SIX  are  vested  iu  and  conferred  on  the  Supreme  Court  and  the 

Lhiklreus  Act  no  ••j-  i  i         r  •     ^ 

Amendment  Act.       judgos  tJiereoi  Severally  for  protecting  m  certain  cases  the  property  ot  married 

i^Vin   501  ^^  ''  ^''  ^^'omeii  deserted  by  their  hus1)ands  may  bo  equally  exercised  liy  every  district 

court  and  the  judge  or  deputy  judge  thereof  and  every  order  made  in  that 

behalf  shall  while  in  force  have  the  same  validity  and  elFect  as  a  similar 

order  made  under  the  same  Act  by  the  Supreme  Court. 

Judges  of  District  W^.  Evciy  judgc  of  a  District  Court  shall  have  and  may  exercise 

oiX"  "f^^proteetion  the  powcrs  givcu  to  and  conferred  upon  police  magistrates  by  the  eleventh 

to  married  women      gectiou  of  the  31atriinonial   Causes  Jxn-isdiction   Act  of   18()4  and  every 

ciG3Prtpcl  bv  tnGif 

husbands.  Order  of  protcctiou  made  under  the  said  section  by  a  judge  of  a  District 

29  Vic.  No.  10  9. 19.  Qoyxvi  shall  within  ten  days  after  the  making  thereof  be  entered  with  the 
clerk  of  petty  sessions  of  the  police  district  within  the  jurisdiction  of 
which  the  wife  is  resident  and  shall  have  the  same  effect  in  all  respects 
and  shall  be  liable  to  be  discharged  in  the  same  manner  as  an  order  made 
under  the  said  section  by  a  police  magistrate. 

Criminal  tTurisdiction. 

Governor  may  declare  .        ~,  . 

that  District  Courts  116.  It  shall  be  lawful  for  tlic  Govcmor  in  Council  from  time  to 

j-urkdiction.'"'""'^^  time  by  proclamation  in  the  Oazetfe  to  declare  that  any  District  Court 
29  Vie.  No.  10  s.  5.  shall  be  a  court  possessing  criminal  jurisdiction  and  by  the  same  or  any 
subsequent  proclamation  to  declare  at  what  place  or  places  the  said  jurisdic- 
tion shall  be  exercised  and  any  District  Court  named  in  any  such 
proclamation  shall  after  three  calendar  months  from  the  publication  thereof 
in  the  Gazette  possess  jurisdiction  in  respect  of  all  crimes  misdemeanors 
and  offences  save  as  hereinafter  excepted  anything  in  any  law  or  statute  to 
the  contrary  notwithstanding  and  the  judge  of  such  court  shall  be  the  sole 
judge  at  the  trial  of  all  criminal  issues  in  such  court  and  in  all  matters 
_      ,.      ,  relating  to  anv  information  filed  therein  for  any  crime  misdemeanor  or  ofi'ence. 

Exceptions  irom  n  t  ►r      Sit      t-v    i    •    ,     /-i  i      i      n     ,  r- 

criminal  jurisdiction.  117.   Mo  District  Oourt  Shall   try   any   person   or  persons  for  any 

29 'Vie.  No.  10  s.  6.    trgasou  murdor   or  capital  felony  or  for  any  felony  which  when  committed 

by  a  person  not  previously    convicted  of  felony  is  punishable  by  penal 

servitude  for  life  under  the  Offences  Against  the  Person  Act  or  for  any  of 

the  following  offences  (that  is  to  say)  — 

(1.)  Misprision  of  treason 

(2.)  Offences  against  the  Queen's  title  prerogative  person  or 

government  or  against  either  House  of  Parliament 
(3.)  Offences  subject  to  the  penalties  of  iDraemunire 
(4.)  Blasphemy  and  offences  against  religion 
(5.)  Perjury  and  subornation  of  perjury 
(6.)  Making  or  suborning  any  other  person  to  make  a  false 

oath   affirmation  or  declaration  punishable  as  perjury  or 

as  a  misdemeanor. 
(7.)  Offences   against   any  provision  of  the  laws  relating  to 

bankrupts  and  insolvents 
(8. J  Composing   printing  or  publishing  blasf)heraous  seditious 

or  defamatory  libels 
(9.)  Bribery 
(10.)  Arson 

(11.)  Unlawful 


DISTRICT  COURTS  ACT.  413 

(11.)  Unlawful  coiiihinations  and  conspiracies  except  conspi- 31  VicTOBii  No.  30. 

racies  or  combinations  to  coiuuiil  any  oileuce  which  such  

courts  have  jurisdiction  to   try   when  committed  by  one 
person 

(12.)  Stealing  or  fraudulently  taking  or  injuring  or  destroying 
records  or  documents  belonging  to  any  court  of  law  or 
equity  or  relating  to  any  proceeding  therein 

(13.)  Stealing  or  IVaudulcntly  dostroyiug  or  concealing  wills  or 
testamentary  papers  or  any  document  or  writteninstruraent 
being  or  containing  evidence  of  the  title  to  any  real  estate 
or  any  interest  in  lands  tenements  or  hereditaments. 

Or  for  any  olTence  committed  by  trustees  agents  bankers  or  factors  and 
mentioned  in  any  section  between  the  eightieth  and  ninety-first  sections 
(both  inclusive)  of  the  Larceny  Act  of  I8G0. 

lis.  It  shall  be  lawful  for  the  Governor  in  Council  by  proclamation  Governor  may  with- 
in the  Gazette  to  withdraw  from  any  district  court  either  absolutely  or  j'^'^^J""'""'^ J""'- 
for  any  time  to  be  limited  by  such  proclamation  the  criminal  jurisdiction  29  vic.  No.  10  s.  7. 
possessed  by  such  court  and  after  three  calendar  months  from  tlie  puljlica- 
tion  of  any  such  proclamation  in  the  Gazette  the  criminal  jurisdiction  of  any 
District  Court  named  in  such  proclamation  shall  cease  and  be  determined. 

119.  All  crimes  misdemeanors  and  ofl'ences  prosecuted  in  any  District  Criminal  jurr. 
Court  shall  bo   tried  by  a  jury   consisting   of  twelve  men   to  be   chosen        "■'■  ^  °-      «■ 
returned  summoned  and  sworn  as  by  law  for  the  time  being  provided  for 

the  choosing  returning  summoning  and  swearing  of  common  jurors  for  the 
trial  of  criminal  issues  in  the  Supreme  Court  and  every  such  jury  shall  be 
subject  to  the  same  laws  rules  regulations  and  manner  of  proceeding  as  are 
observed  upon  any  criminal  trial  in  the  said  Supreme  Court. 

120.  All  crimes    misdemeanors    and    oil'ences    cognizable    in    any  rrocecding  by  infor- 
District  Court  may  be  tried  in  such  court  by  information  in   the  name  of29  vIcKo  10  s  9 
Her  Majesty's  Attorney-General  or  Solicitor-General  for  the  colony  of 
Queensland  or  of  such  other  person  as  the  Governor  of  the  said  colony  may 

appoint  who  shall  respectively  peribrm  the  duties  of  a  grand  jury  until 
other  provisions  shall  be  made  in  tliat  behalf  by  Act  of  the  Legislature 
and  all  issues  of  law  joined  on  any  such  information  shall  be  determined  by 
the  judge  of  the  District  Court  (and  in  error  by  the  Supreme  Court)  and  all 
issues  of  fact  joined  on  any  such  information  shall  be  tried  before  the  judge 
of  such  District  Court  and  a  jury  of  twehc  men  as  hereinbefore  proAided. 

121.  The  judges  of  the  District  Courts  shall  have  power  to  issue  Power  of  judges  u> 
precepts  for  the  summoning  of  general  jurors  for  the  trial  of  criminal  issues  3o\*ic"No''73T'i 
in  the  District  Courts  in  like  manner  as  the  judges  of  the  Supreme  Court  Jury  ^c<  sees.  15. 
have  power  to  issue  precepts  for  summoning  jurors  to  try   criminal  issues 

in  the  Supreme  Court  or  circuit  courts. 

3Iisconcluct  of  Officers. 

122.  In  case  any  baililf  of  the  said  courts  who  shall  l)e  employed  to  Baiiiirs  made  answer- 
levy  any  execution  against  any  lands  tenements  coods  chattels  or  property"^'':  f"''  <"9™po  "id 

,•;,,•'         ,      ,  ".  *  •      •        1         n  ,       -i        e^         ■  neglect  to  levy  oio- 

shall  by  neglect  or  connivance  or  omission  lose  the  opportunity  ot  levying  any  cution. 
such  execution  then  upon  complaint  of  the  party  aggrieved  by  reason  of-^^"'-^°- ^°'-2^- 
such  neglect  connivance  or  omission  and  the  fact  alleged  being  proved  to 
the  satisfaction  of  the  court  on  the  oath  of  any  credible  witness  the  judge 
shall  order  such  baililf  to  pay  such  damages  as  it  shall  appear  that  the 
plaiutill'  has  sustained  thereby  not  exceeding  ia  any  case  the  sum  of 

money 
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31  VicioEia:  No.  30.  moiiey  for  which  the  said  execution  issued  and  the  bailiff  shall  he  liable 
thereto  and  upon  demand  made  thereof  and  on  his  refusal  to  pay  and 
satisfy  the  same  payment  thereof  shall  be  enforced  by  such  ways  and 
means  as  are  herein  provided  for  enforcing  a  judgment  recovered  in  the 
said  court. 
Eemedies  against  and  123.  If  any  registrar  bailiff  or  officer  of  any  of  the  said  courts 

penalties  on  baiiiiis  actiug  uudcr  color  or  preteucs  of  the  process  of  the  said  court  shall  be 
misco°ud'uct°  '^"^  ""^  charged  with  extortion  or  misconduct  or  with  not  duly  paying  or 
29  Vie.  No.  10  8. 27.  accouuting  for  any  money  levied  by  him  under  the  authority  of  the 
District  Courts  Act  or  Acts  for  the  time  being  it  shall  be  lawful  for  the 
judge  to  inquire  into  such  matter  in  a  summary  way  and  for  that  purpose 
to  summon  and  enforce  the  attendance  of  all  necessary  parties  in  like 
manner  as  the  attendance  of  Avitnesses  in  any  case  may  be  enforced  and 
to  make  such  order  thereupon  for  the  repayment  of  any  money  extorted 
or  for  the  due  payment  of  any  money  so  levied  as  aforesaid  and  for  the 
payment  of  such  damages  and  costs  as  he  shall  think  just  and  also  if  he 
shall  think  fit  to  impose  such  fine  upon  the  registrar  bailiff  or  officer  not 
exceeding  ten  pounds  for  each  offence  as  he  shall  deem  adequate  and  in 
default  of  payment  of  any  money  so  ordered  to  be  paid  payment  of  the 
same  may  be  enforced  by  such  ways  and  means  as  are  herein  provided  for 
enforcing  a  judgment  recovered  in  the  said  court. 

Protection  to   Officers. 

Indemnity  to  persons  12J<.    If  any    actiou    shall   be   brought   against   any   person   for 

actinsMi'i^e^thi^^Act.  jj^jjy^j^jjj^g^^l^^j^g  -^^  pursuancc  of  this  Act  such  person  may  plead  the  general 

s.  111.  iPringois.  issuc  and  give  the  special  matter  in  evidence  and  the  warrant  under  the 

seal  of  the  District  Court  being  produced  in   any  such  action   shall  be 

deemed  sufficient  proof  of  the  authority  of  the  said  District  Court  previous 

to  the  issuing  of  such  warrant  and  in  case  the  plaintiff  in  such  action 

shall  have  a  verdict  pass  against  him  be  nonsuit  or  discontinue  the  action 

the  defendant  shall  in  any  of  the  said  cases  be  allowed  full  costs  as 

between  attorney  and  client. 

Limitation  of  actions  125.  And  for  the  protcctiou  of  persons  acting  in  the  execution  of 

exwutixni'o'/tkfsVcT  ^^^^^  ^^^  ^^  '^^  enacted  That  all  actions  and  prosecutions  to  be  commenced 

29Vic.  No.  10  3.28.    against  any  person  for  anything  done  in  jnirsuance  of  this  Act  shall  be 

commenced  within  six  calendar  months  after  the  act  committed  and  not 

afterwards  or  otherwise  and  notice  in  writing  of  such  action  and  the 

cause  thereof  shall  be  given  to  the  defendant  one  calendar  month  at  least 

before  the  commencement  of  the  action  and  no  plaintiff  shall  recover  in 

any  such  action  if  tender  of  sufficient  amends  shall  have    been    made 

before  such  action  brought  or  if  after  action  brought  a  sufficient  sum  of 

money  shall  have  been  paid  into  court  with  costs  by  or  on  behalf  of  the 

defendant. 

Provision  for  the  pro-  126.  If  any  pcrsou  shall  bring  any  suit  in  the  Supreme  Court  in 

teetion  of  officers  of  rggpect  f,f  any  grievance  committed  by  any  registrar  bailiff  or  officer  of 

29  Vic.  No.  10  s.  29.    f^y  court  holdcu  under  the  District  Court  Act  or  Acts  for  the  time  being 

under  color  or  pretence  of  the  process  of  the  said  court  and  the  jury  upon 

the  trial  of  the  action  shall  not  find  greater  damages  for  the  plaintiff  than 

the  sum^of  twenty  pounds  no  costs  shall  be  awarded  to  the  plaintiff  in 

such  action  unless  the  judge  shall  certify  in  court  that  the  action  was  fit 

to  be  brought  in  the  Supreme  Court. 

District 
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District  Court  Rules.  3i  Victobix  No.  30. 

127.  The  District  Court  iudces  for  tlio  time  beinn;  or  a  maiority  of  „        ,       ,. 

,  1      11    1  ,  11  1  ,  1  ,,,,.,     lower  to  male  rules 

them  sluvU  have  power  to  make  such  general  rules  as  they  shall  thiuk  of  practice. 

fit  for  regulating  the  practice  and  proceedings  of  the  District  Courts  the  22  Vie.  No.  10  5.  t. 

fees  to  be  allowed  to  barristers  and  attorneys  and  the  expenses  to  be  paid 

to  witnesses  and  also  to  frame  forms  for  every  matter  or  proceeding  in  the 

said  courts  for  which  they  shall  think  it  necessary  that  a  form  be  provided 

and  also  for  keeping  all  books  entries  and  accounts  to  be  kept  by  the 

registrars  of  the  said  courts  and  from  time  to  time  to  alter  any  such  rule 

or  form  and  the  rules  so  made  shall  not  take  effect  until  one    month 

after   the    publication    thereof  in    the     Gazette    and    in    any    case  not 

expressly  provided  for  herein  or  by  the  said  rules  the  general  rules  of 

practice  in  the  Supreme  Court  may  be  adopted  and  applied  by  the  judges 

of  the  District;|Courts  to  actions  and  proceedings  in  their  several  courts 

Provided  that  all  rules  so  made  shall  before  such  publication  thereof  be 

approved  by  the  judges  of  the  Supreme  Court  or  any  two  of  them  of  whom 

the  Chief  Justice  shall  be  one     Provided  also  that   all  rules  heretofore  ^'y.'"^- No.  i-ts.  20. 

made  for  District  Courts  whereby  it  may  be  ordered  that  a  defence  arising  Ruics'to  plead  statute 

out  of  the  statute  of  frauds  or  any  statute  to  be  hereafter  made  to  the  like  of  f™"'!  eiwciaiiy 

effect  is  to  be  pleaded  specially  or  notified  are  hereby  annulled  and  all  3o"vic'  no.  11 «.  23. 

such  rules  which  may  be  hereafter  made  to  the  like  clVeot  shall  be  null 

and  void. 

Commencement  and  Short  Title. 

128.  This  Act  shall  commence  on  the  thirty-first  day  of  December  Commencement   of 
one  thousand  eight  hundred  and  sixty-seven  and  may  bo  referred  to  as  ^'^^' 

"  The  District  Courts  Act  of  1867."  short  title. 

■^  22  Vie.  No.  18. 


An 
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3iyicioEi^No.29.  An  Act   to  Consolidate    and  Amend  the  Laws 

relating  to  Small  Debts  Courts. 

[28th  December,  1867. 


Preamble. 


Interpretation. 
10  Tic.  No.  10  1 
2  Priiig  1216. 


Courts  of  petty 
sessions  to  be   small 
debts  courts. 
10  Vic.  No.  10  s.  4. 
2  Pring  1238. 


And  to  hear  and 
determine  causes  to 
the  amount  of  £30 
or  by  consent  of  £50. 
30  Vie.  No.  17  s.  1. 


Exceptions  to  the 
urisdiction   of    such 
courts. 


Freehold  &c. 


Partnership  juris- 
diction. 


WnEREAS  ifc  is  expedient  to  consolidate  and  amend  the  laws 
relating  to  small  debts  courts  Be  it  enacted  by  the  Queen's 
Most  Excellent  Majesty  by  and  Avith  the  advice  and  consent  of  the 
Legislative  Conncil  and  Legislative  Assembly  of  Queensland  in 
Parliament  assembled  and  by  the  autliority  of  the  same  as  foUows  — 

InterjJi'etation. 

1.  Throughout   this   Act   unless   there   be   something   in  the 
.4S.  context  in  either  case  repugnant  to  that  construction  the  term  "court 

of  petty  sessions"  (or  the  Avord  "  court"  indicating  a  court  of  petty 
sessions)  shall  be  taken  and  is  intended  to  mean  any  two  or  more 
justices  of  the  peace  or  (in  cases  where  one  is  under  this  Act 
authorised  to  adjudicate)  any  one  justice  of  the  peace  sitting  for  the 
purposes  of  this  Act  at  the  usual  place  of  meeting  of  justices  in  petty 
sessions  and  in  this  or  any  Act  the  term  "  Small  Debts  Com-t"  shall 
be  taken  to  mean  any  coiu't  held  under  this  Act  unless  the  contraiy 
appear. 

Small  Debts  Courts. 

2.  All  courts  of  petty  sessions  now  established  or  that  may 
hereafter  be  -established  shall  Avithin  their  respective  districts  have 
power  and  authority  to  hear  and  determine  in  a  summary  Avay  all 
actions  whatsoever  (against  persons  liable  as  hereinafter  mentioned  to 
be  summoned  to  such  court  and  every  defendant  sued  jointly  with 
such  person)  for  the  recovery  of  any  debt  demand  or  damage  Avhether 
liquidated  or  unliquidated  to  an  amount  in  any  case  not  exceeding 
thirty  pounds  or  (where  the  party  intended  to  be  sued  shall  by  writing 
under  his  hand  have  consented  thereto)  to  an  amount  not  exceeding 
fifty  pounds  Provided  that  such  courts  shall  iiQt  have  jurisdiction  in 
any  case  where  the  matter  in  question  relates  to  the  taking  of  any 
duty  to  Her  Majesty  or  any  fee  of  office  or  to  any  annual  rent  or 
other  matter  in  which  rights  in  future  may  be  bound  or  to  any  general 
right  or  duty  nor  where  the  debt  sought  to  be  recovered  is  for  any 
money  or  thing  Avon  at  or  by  means  of  any  race  match  Avager  raffle  or 
any  kind  of  play  or  game  nor  in  any  case  where  the  debt  or  claim 
shall  have  arisen  more  than  three  years  l)efore  the  issuing  of  the 
summons  unless  there  hath  been  in  AATiting  an  acknowledgment  of  or 
promise  to  pay  the  same  AA'ithin  that  period  ProA'ided  also  that  in 
every  case  of  trespass  to  land  if  the  title  to  the  freehold  therein  shall 
bond  fide  be  in  dispute  between  the  parties  the  court  of  petty  sessions 
shall  have  no  poAver  to  adjudicate  therein  ProA'ided  also  that  the 
said  courts  shall  in  addition  to  the  poAvers  hereinbefore  conferred 
have  authority  to  hear  and  determine  all  disjjutes  and  differences 
between  partners  not  exceeding  the  sum  of  tAventy  pounds. 

3.  The 


SMALL  DEBTS  COURTS  ACT.  417 

3.  The  said  courts  of  i^ctty  sessions  shall  be  courts  of  record  3i  Tictobi^  No.  23. 
and  the  judgments  of  any  of  the  said  courts  may  be  set  up  as  a  Courts  oTpetty 
defence  in  any  action  brought  cither  in  any  of  the  said  coiirts  or  in  sessions  to  bo  couru 
any  inferior  court  or  in  tlie  Supreme  Court     Provided  that  the  entry  Jo'T'ic!^''No  lOs  11 
of  the  judgment  on  the  cause  list  of  the  court  of  petty  sessions  shall  2  Pring  1239. 

be  deemed  and  held  to  be  a  record  of  such  judgment  and  that  the 
same  or  a  certiticd  copy  thereof  under  the  hand  of  the  clerk  of  such 
petty  sessions  shall  (on  proof  of  such  signature  and  of  the  identity  of 
the  claim  and  parties)  be  received  as  evidence  of  such  judgment 
Provided  also  that  in  rcsjiect  of  any  action  for  trespass  to  land  tried 
in  any  covu-t  of  petty  sessions  where  the  right  to  the  possession  shall 
be  shown  to  have  been  in  dispute  and  any  action  for  rent  not  being 
between  the  original  parties  to  the  letting  where  the  right  to  receive 
or  the  liability  to  pay  such  rent  shall  have  been  in  dispute  and  any 
action  for  contribution  to  the  erection  or  repair  of  any  dividing  fence 
where  the  defendant's  liability  to  contribute  shall  have  been  in  dispute 
the  judgment  of  the  court  of  petty  sessions  as  to  such  right  or 
liability  shall  be  conclusive  only  as  to  the  particular  act  or  acts  of 
tresjjass  or  amount  of  rent  or  contribution  then  in  question  and  shall 
not  be  taken  to  have  determined  any  of  those  questions  generally 
between  the  parties. 

The  Justices. 

4.  All  causes  of  action  heard  and  determined  under  this  Act  Causes  to  be  hoard 
shall  be  so  heard  and  determined  by  two  or  more  justices  of  theju3t'i^e°5°'''"°'° 
peace  except  as  hereinafter  jirovided.  so  '^''c-  No.  17.  e.  3 

5.  Provided  that  it  shall  be  lawful  for  all  police  magistrates  2"priiig  1238° 
sitting  at  any  court  of  i^etty  sessions  to  hear  and  determine  all  causes  PoUco     magistrates 
of  action  which   otherwise   by   this   Act   require   to   be   heard   and  30  vrc'!''N^.™7\  3. 
determined  by  two  or  more  justices  of  the  peace. 

G.  Provided  also  that  in  every  case  in  which  the  plaintiif  shall  Ono    magistrate   to 
seek  to  recover  no  more  than  the  siun  of  five  pounds  or  in  case  the  'e^taii  cmm."^''""  '" 
siun  in  dispute  exceeds  the  simi  of  five  pounds  and  does  not  exceed  10  vic.  No.  10.  s.  5. 
thirty  pounds  but  both  parties  consent  thereto   (which  consent  shaU  ^  ^""^  ^^^'*" 
bo  specially  entered  into  the  record  book  at  the  commencement  of  the 
hearing)  it  shall  be  lawful  for  one  justice  of  the  peace  sitting  at  the 
usual  place  and  time  of  meeting  of  any  court  of  petty  sessions  to 
hear  and  determine  such  cases  which  shall  thereupon  be  jiroceeded 
with  in  every  respect  as  if  the  same  were  heard  and  determined  by 
two  or  more  justices  and  in  every  case  the  decision  of  such  justice  or 
justices  shall  be  final  and  conclusive. 

Officers. 

7.  The  clerk  of  the  bench  or  other  clerk  of  the  said  coui-ts  of  officorsofsuchcourta, 
petty  sessions  as  may  from  time  to  time  be  directed  by  such  courts  2*prin"m8.°*^' 
respectively  shall  discharge  the  duties  of  registrar  of  the  said  courts 
and  shall  in  addition  to  any  other  authorised  emoluments  receive  to 
his  own  use  the  fees  mentioned  in  the  schedule  hereunto  annexed 
marked  A  as  payable  on  the  entry  of  eveiy  plaint  and  the  said  courts 
of  petty  sessions  shall  from  time  to  time  appomt  a  bailiff  or  bailiffs 
for  the  service  and  execution  of  tlie  processes  orders  and  judgments 
authorised  by  this  Act  which  bailill'  or  bailifts  shall  receive  to  their 
own  use  the  fees  meutioned  in  the  schedule  hereunto  annexed  marked 
A  as  payable  to  such  bailiff  or  bailills. 

SCHEDULE 

2  c 


s. 

d. 

1 

0 

1 

0 

1 

0 

0 

6 

1 

0 

0 

6 

1 

0 

1 

0 

2 

0 

1 

0 

0 

6 

3 

6 
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31  YicTOELE  No.  29.  SCHEDULE  A. 

Fees  to  he  Paid  to  the  Several  Officers  Undermentioned  on  the  Several  Occasions 

set  against  the  Same. 

10  Tie.  Ko.  10  scLe-  To  the  registrar  on  entering  every  plaint  and  cause  for  trial 

dule  A.  To  the  registrar  for  drawing  plaint  and  particulars  if  requested  by  plaintiif 

2  Pring  1246.  Tq  the  registrar  for  copy  of  summons  to  be  served  on  defendant  ... 

To  the  registrar  for  every  inspection  of  the  record... 

To  the  registrar  for  drawing  and  issuing  every  writ  of  execution  or  attach- 
ment     ...  ...         ...  ...         ...         ...         ...         ... 

To  the  registrar  for  every  subpoena  ... 

To  the  registrar  for  filling  every  defence  or  plea     ... 

To  the  registrar  for  drawing  same  if  requested  by  defendant 

To  the  bailiff  for  serving  summons  or  subpoena  at  request  of  plaintiff  or 
defendant  and  making  affidavit  of  service  if  service  be  made  ... 

To  the  bailiff  for  every  levy  or  caption 

To  the  ballifi'  for  every  mile  or  fraction  of  a  mile  over  two  miles  from  the 
court  which  he  may  have  to  travel  to  serve  summons  or  to  execute 
other  process  of  the  court  but  not  counting  the  return  journey 

To  the  bailiff  for  possession  money  by  the  day 

Fees  to  be  taten.  8.  The  Several  fees  and  sums  of  money  expressed  in  tlie  said 

lovic.  No.  10.  s.  40.  last-mentioned  schedule  and  no  other  shall  he  taken  hy  the  several 

ofl&cers  of  the   said  courts   therein   mentioned  for   theii"   respective 

serAdces  in  the  execution  of  this  Act. 

Counsel  (Old  Attoivieij. 
Successful  party  to  be  9.  In  all  cascs  in  -wliich  counsel  or  attorney  or  hoth  shall  he 

eutatiedtoiuscostsof  gjjjpjQygjj  jj^  wMch  the  plaintiff  shall  ohtaiu  a  verdict  in  the  said 

30  Vic.  No.  17  s.  5.    courts  of  petty  sessions  he  shall  in  addition  to  the  amount  so  recovered 
he  entitled  to  his  costs  of  suit  as  set  forth  in  the  schedule  B  hereto 
annexed     And  in  all  cases  in  which  a  defendant  shall  ohtain  a  verdict 
or  plaintiff  shall  have  heen  non-suited  he  shall  he  entitled  to  recover 
from  the  plaintiff  his  costs  of  suit  as  set  forth  in  the  said  schedule 
unless  the  court  shall  certify  that  the  party  ohtaining  a  verdict  should 
not  be  entitled  to  costs. 

SCHEDULE  B. 
Attorneij's  Costs. 

£    s.    d. 
30  Vic.  No.  17  sche-  Plaintiff's  attorney  attending  hearing  whei-e  the  sum   amounts   to  five 

dules  A  and  B.  pounds  and  does  not  exceed  ten  pounds     ... 

Like  where  the  sum  exceeds  ten  pounds 
Or  where  counsel  engaged 
Drawing  instructions  for  counsel  when  engaged 
Defendant's  attorney  attending  hearing  when  the  sum  sued  for  is  under 

the  sum  of  five  pounds 
Like  where  the  sum  sued  for  amounts  to  five  pounds  and  does  not 

exceed  ten  pounds  ... 
Like  when  the  sum  sued  for  exceeds  ten  pounds 
Drawing  instruction  for  counsel  when  engaged... 

Counsel's   Fees 
Plaintiff's  counsel   where  the  judgment   amounts  to   ten   pounds   or 

upwards        ...         ...  ...         ...         ...         ...         ...         ...     2     2     0 

Defendant's  counsel  when  the  sum  sued  for  amounts  to  ton  pounds  or 

upwards       ...         ...         .  ...         ...         ...         ...         ...     2     2     0 

Witnesses'  Expenses. 
Witnesses'  expenses  including  the  attendance  of  plaintiff  and  defendant 

per  diem      ...         ...         ...         ...         ...  ...         ...  ...     0     5     0 

Where  parties  have  attended  from  a  distance  one  shilling  per  mile  to  be  allowed  for 
one  way  only. 

Jurkdiciion. 
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Jurisdiction.  31  Victoria  Xo.  29. 

10.  lu  all  causes  of  action  cognizable  ])y  the  said  courts  of  ^^,1^^,  — . 
petty  sessions  it  shall  be  laAvful  for  the  jiarties  suing  in  said  courts  to  brought  for^£3o 
brinii-  their  action  for  anv  sum  not  exceedini'  tl\irtv  pounds  notwith-  ">o"g''  original  debt 

,         ,.  ,,  .     .        ,    "  ,.  ..  "  1      1        ,1      ■  .  "bovc  that  amount  on 

standing    the    original    cause    ol     action     exceeded     that    amount  relinquishing  balance. 
Provided  always  that  in  all  such  cases  the  verdict  of  the  court  shall  ^'^  ^''^'  ^°-  ^^  '•  *• 
be  in  full  between  the  parties  on  foot  of  that  cause  of  action  and  the 
plaintilf  shall  be  debarred  from  suing  in  any  court  for  the  overplus  of 
his  original  demand. 

11.  In  case  the  defendant  in  any  action  shall  appear  to  have  Notes  or biUsforsums 
given  bills  of  exchange  or  promissory  notes  for  the  payment  of  any  "oundr*"^'"^  '""^ 
debt  originally  above  the  amount  of  jurisdiction  created  by  this  Act  lo  vic!  So.  lOs.  lo. 
but    which   bills   or   notes  are    separately  security   for   a   sum   not  ^  ^""^  ^"^^' 
exceeding  ten  pounds  each  bill  or  note  shall  be  regarded  as  forming 

a  distinct  and  separate  contract  and  may  be  sued  upon  and  recovered 
in  the  same  way  as  any  other  debt  recoverable  under  this  Act. 

12.  Every  action  Avliich  shall  be  brought  in  any  court  of  petty  Actions  to  bo  brought 
sessions  shall  be  brought  in  the  court  wliich  shaU.  beholden  in  and '"  ™"''' °^  P^"y 
for  the  district  where  the  defendant  in  such  action  shall  usually  «he°e°\hJ  defendant 
reside  or  in  the  court  which  shall  be  holden  in  and  for  the  district  in  'ff,^^  °''  ">"•■  ^""'^ 
which  the  debt  was  contracted  or  the  cause  of  action  shall  have  arisen  lo  vie.  No.  lo  a.  23. 
unless  there  be  two  or  more  joint  defendants  in  which  case  the  3o^y^°n^"i"7 
plaintiff  may  proceed  as  is  hereinafter  directed     Provided  always  that 

in  case  the  defendant  in  any  action  shall  have  given  an  engagement 

or  promise  in  writing  to  pay  any   debt  or  sum  in  a  particular  place 

specified  the  plaintiff  may  cause  such  defendant  to  be  summoned  to  or  was  pajablo. 

attend  the  court  which  shall  be  holden  in  and  for  the  district  within 

which  the  place  so   specified  is  situated     Provided  also  that  if  any 

party  after  having  in  one  district  contracted  a  debt  or  become  liable 

for   any  damage  recoverable  in  the  courts  of  petty   sessions  shall 

become  resident  in  another  district  previously  to  the  issuing  of  a  °,^3  d""^?  d  ijl"^°°* 

smnmons  for  the  reco"\ery  of  such  debt  or  damage  it  shall  be  lawful  residence. 

for   the  plaintiff  to   summon    the    defendant   to   the  court  of  petty 

sessions  holden  for  the  district  in  which  such  debt  was  contracted  or 

liability  for  damage  incurred  originally  in  the  same  manner  as  if  he 

had  continued  a  resident  of  such  district. 

13.  Where  in  case  of  persons  jointlv  liable  all  the  jiersons  so  Proceeding  in  case  of 
liable  shall  not  reside  within  the  jurisdiction  of  .the  same  court  of  |°fi^^j^,'';,;^"''''^- 
petty  sessions  it  shall  be  lawful  for  the  plaintiff  to  bring  his  action  districts. 
before  any  court  of  petty  sessions  within  the  jurisdiction  of  which  a^p^^^g  1^41.^° '■  ^*' 
any  of  the  persons  jointly  liable  shall  reside  by  sei*\'ing  any  of  such 

persons  with  a  summons  in  the  manner  hereinafter  directed  and 
such  person  may  serve  the  other  persons  so  jointly  liable  with  a  notice 
of  such  summons  in  order  that  they  may  appear  and  join  in  defending 
such  action  and  in  case  such  other  persons  shall  not  so  appear 
and  join  the  action  may  proceed  and  judgment  be  obtained  and 
execution  issued  against  the  person  who  shall  have  been  served  with 
the  plaintiff's  summons  notwithstanding  the  others  jointly  liable  may  No  plea  in  abatomcnt 
not  have  been  served  with  any  summons  or  joined  in  such  action  and '" '^'^■'■'"'°  "^''"''• 
no  plea  in  abatement  shall  be  allowed  for  or  advantage  be  taken  of  the 
non-joinder  of  the  person  or  persons  so  jointly  liable     Provided  always 

that 
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31  TicTosia:  No.  29.  tliat   tlie   persoii  against   whom   execution   may    liave   been   issued 
—  sliall  retain  any  right  which  he  may  have  to  demand  contribution 

from  the  other  persons  jointly  liable  with  him  and  in  case  he  shall 
have  caused  such  other  persons  to  be  personally  served  with  a  copy  of 
the  plaintiff's  summons  upon  him  in  such  action  three  days  before  the 
day  ap2)oiuted  for  appeariag  and  answering  to  the  same  the  judgment 
or  a  copy  thereof  certified  by  the  registrar  recovered  against  him  in 
such  action  shall  be  admissible  in  evidence  in  any  action  for  contri- 
bution afterwards  brought  by  him  against  the  persons  so  personally 
served  by  him  as  aforesaid  for  the  purpose  of  proving  their  liability 
to  such  contribution  but  in  case  he  shall  not  have  cavised  such  other 
j)ersons  to  be  personally  served  as  aforesaid  then  the  liability  of  such 
persons  to  contribution  shall  be  proved  in  the  ordinary  manner 
Provided  also  that  as  often  as  any  question  shall  arise  as  to  the  district 
in  which  the  defendant  shall  be  deemed  to  be  a  resident  the  same  shall 
be  determined  by  the  court  of  petty  sessions  as  incident  to  the  cause. 
Officers  of  Supreme  14.  No  pcrsou  shall  bc  exempt  from  the  jurisdiction  of  the 

Court  not  exempt,     gaid  courts  of  petty  sessions  by  reason  of  his  being  an  attorney  solicitor 
2'prin"  1240.   ^     '  ov  other    officer    of   the    Supreme    Court    but    all   such    attorneys 
solicitors  and  officers  shall  be  subject  to  the  several  processes  orders 
judgments  and  executions  of  the  said  courts  of  petty  sessions  in  the 
same  manner  as  other  persons  are  subject  to  the  same. 

Frocedm^e. 

Actions  in  courts  of  15.  Evcry  actiou  in  any  court  of  petty  sessions  shall  be  com- 

petty   sessions  how  j-Qenccd  bv  a  demand  or  plaint  in  writing  in  which  demand  the  plaintiff 

10  Vic.  No'.  10  s.  20.  shall  shortly  and  in  substance  set  forth  his  cause  of  action  and  ghall  also 

2  Pring  1241.  state  tlic  placc  of  his  abode  or  the  place  of  abode  of  his  attorney  if  he 

sue  by  an  attorney  and  the  place  of  abode  of  the  defendant  and  shall 

cause  such  demand  or  plaint  to  be  filed  with  the  registrar  of  the  said 

court  at  such  times  before  the  sitting  of  the  court  at  which  the  cause 

is  to  be  tried  as  shall  be  prescribed  by  rules  to  be  from  time  to  time 

made  by  the  said  com't  and  approved  of  by  the  judge  of  the  nearest 

District  Court  of  the  district  wherebi  such  small  debts  court  is  held 

and  such  registrar  shall  annex  the  same  or  a  copy  thereof  to  a  copy 

of  the  summons   to  be  retained  in  court  the   original   or   duplicate 

of  which  shall  be  served  on  the  defendant  and  which   i^laint  shall 

be  in  the  form  set  forth  in  the  schedule  C  hereunto  annexed  or  as  near 

thereto  as  the  natiu'e  of  the  case  will  admit  always  preserving  the 

substance  of  the  same. 

SCHEDULE  C. 
Forms  op  Plaint. 
The  following  shall  be  the  forms  of  such  plaints  in  all  cases  to  which  they  can  be 
applied — 

In  tlie  Case  of  Goods  Sold. 

10  Vic  No  10  Bclie-  ^-  ^-  °^  [Brisbane  in  this  district]  complains  of  C.  D.  of  the  same  place  baker  that 

dule  B.  the  said  C.  D.  is  indebted  to  him  in  the  sum  of  live  pounds  sterling  for  corn  [or  hay  or 

2  Pring  1247.  other  things.  hrieJJy  describing  iheni]  sold  and  delivered  by  the  said  A.  B.  to  the  said   CD. 

in   or  about  the  month  of  February  last  which  sum  the  said  C.  D.  refuses  to  pay  and  the 

said  A.B.  prays  that  he  may  be  adjudged  to  pay  the  same. 

In  the    Case  of  Demand  for  Rent. 
For  three   months  rent  due  from  the  said  C.  D.  to  the  said  A.  B.  on  or  about  the 
first  of  February  last  in  respect  of  the  occupation  by  the  said  C.  D.  of  a  house  and  garden 
of  the  said  A.  B.  \as  the  case  may  6e]  situate  at  Brisbane  which  sum  &c. 

For 
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For  Lodging.  31  Victobi*  No.  29. 

For  meat  drink  washing  lodging  and  other  things  found  and  provided  by  the  said  

A.  B  for  the  said  C.  D.  between  the  months  of  December  and  February  last  which  sum  &c. 

Fov  Hive  of  Horses. 
For  the  hire  of  a  horse  [or  as  the  case  mag  ie]  and  cart  of  the  said  A.  B.  hired  and 
used  by  the  said  C.  D.  for  three  weeks  in  or  about  the  month  of  February  last  which  sum  &c. 

For  Agistment, 
For  the  agistment  depasturing  and  keeping  of  fifty  oxen  and  one  hundred  .sheep  by 
the  said  A.  B.  for  the  said  C.  D.  between  the  months  of  December  and  February  last. 

For   l^o)•^•  and  Labor. 
For  the  work  and  labor  of  the  said  A.B.  performed  for  the  said  C.  D.  on  or  about  &c. 

For  Work  and  Labor  of  Servants. 
For  the  work  and  labor  of  the  servants  of  and  belonging  to  the  seid  A.  B.  performed 
for  the  said  C.  D. 

For  Work  and  Labor  of  Servants  Horses  and  Carriages. 
For  the  work  and  labor  of  the  said  A.  B.  by  himself  [or  his  servants  or  horses  carts 
and  carriages  as  the  case  mag  6e]  performed  by  the  said  A.  B.  [or  his  servants  &c.]  for  the 
said  C.  D.  and  for  timber  nails  &c.  [as  the  case  mag  be']  provided  by  the  said  A.  B.  for  the 
said  C.  D.  and  used  in  such  work  and  labor. 

For  Wages. 
For  wages  due  and  payable  from  the  said  C.  D.  to  the  said  A.  B.  for  his  service 
performed  as  the  servant  of  the  said  C.  D.  between  the  months  of  December  and  February 
last. 

For  Moneg  Lent. 
For  money  lent  by  the  said  A.   B.  to  the  said  C.   D.  in  or  about  the  month  of 
February  last. 

On  a  Promissorg  Note  or  Bill  of  Exchange. 
For  principal  and  interest  due  to  tlie  said  A.  B.  on  a  promissory  note  drawn  by  the 
said  C.  D.  payable   to  one   K.  V.  or  order  and  by  him  indorsed  to  the  said  A.  B.  [or  on  a 
bill  of  exchange  drawn  by  one  E.  F.  and  accepted  by  the  said  C.  D.  payable  to  the  said 
A.  B.] 

On  a  Bond. 
For  principal  and  interest  due  on  a  bond  bearing  date  the  day  of 

made  and  entered  into  by  the  said  C.  D.  for  the  payment  of  £  and  interest  on 

the  day  of  last. 

For  Moneg  due  on  an  Agreement. 
For  principal  and  interest  upon  and  by  virtue  of  a  certain  agreement  bearing  date 
&c.  [date  of  agreement]   and  made  between  &c.   whereby  the  said  C.  D.   agreed  for  the 
considerations  therein  mentioned  to  pay  to  the  said  A.  B.  the  sum  of  £  together 

with  lawful  interest  on  the  same  on  the  day  of  now  past. 

On  an  Award. 
For  money  due  to  the  said  A.  B.  upon  and  by  virtue  of  a  certain  award  made  by 
E.  F.  upon  a  submission  by  the  said  A.  B.  and  the  said  C.  D.  to  the  arbitration  of  the 
said  E.  F.  concerning  certain  matters  in  difference  between  them  and  upon  which 
reference  the  said  E.  F.  awarded  and  ordered  that  the  said  C.  D.  should  pay  the  sum  of 
£  to  the  said  A  ]J.  on  a  certain  day  now  past. 

For  unlawful  Detention  of  Property. 
A.  B.  complains  that  C.  D.  of  the  same  place  hath  possessed  himself 

of  a  cow   [or  waggon  or  horse   or  other  thing  detained']  of  the  value  of  £  or 

thereabouts  which  he  unjustly  detains  from  the  said  A  B.  and  the  said  A.  B.  prays  ho  may 
be  adjudged  to  restore  to  him  the  said  cow  &c.  or  pay  him  the  value  of  the  same. 

For  unlawful  Detention  of  Property  Dejiosited. 
That  the  said  A.  B.  on  or  about  the  month  of  last  deposited  and  left 

several  articles  of  household  furniture  and  wearing  apparel  the  property  of  the  said  A.  B. 
of  the  value  of  £  or  thereabout  with  the  said  C.  D.  to  be  safely  kept  by  the  said 

C.  D.  until  he  should  have  occasion  for  them  and  the  said  A.  B.  saith  that  he  has  demanded 
the  said  household  furniture  &c.  [or  caused  the  same  to  be  demanded  for  him]  but  the  said 
C.  D.  refuses  to  deliver  up  and  unjustly  detains  the  same  and  the  said  A.  B.  prays  that  the 
said  C.  D.  may  be  adjudged  to  restore  to  him  the  said  household  furniture  &c.  or  pay  him 
the  value  of  the  same. 

For 
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31  ViCTOEiJ!  No.  29.  ^0^'  Damage  Sustained  ly  Improper  Driving. 

That  on  or  about  tlie  day  of  last  the  said  A.  B.  \or  the 

Bervan*.  of  the  said  A.  I!.]  was  driving  his  cart  &c.  on  the  puhlio  road  between 
and  and  the  said  C.  D.  [or  the  servant  of  the  said  C.  D.]  was  also  on  the  said 

road  with  a  certain  carriage  &c.  under  his  care  and  direction  and  the  said  C.  D.  [or  the 
servant  of  the  said  CD.]  so  improperly  drove  and  directed  his  carriage  and  horses  that 
thereby  his  carriage  was  forced  and  driven  with  great  violence  against  the  cart  of  the  said 
A.  B.  and  broke  to  pieces  one  of  the  wheels  thereof  and  the  said  A.  B.  was  thereby 
damaged  to  the  amount  of  £  and  the  said  C.  D.  refuses  to  make  amends  for 

the  same  and  the  said  A.B.  prays  that  he  may  be  adjudged  to  pay  the  amount  of  the  said 
damage. 

For  an  Assault  or  Injury  to  the  Person  Wife  &c. 
The  said  C.  D.   on  &c.  assaulted  beat  and  illtreated  the  said  A.  B.  [or  the  wife 
or   child  or    servant  of  the  said  A.  B.]   to  the  damage  of  the  said  A.  B.  of  £ 
and  the  said  A.B.  prays  &c. 

For  Breaking  and  Destroying  Fences  d'c.  and  for  Injuries  to  Land  or  Cattle. 
That  the  said  C.  D.  on  or  about  the  day  of  broke  down 

and  destroyed  a  fence  of  the  said  A.  B.  at  Brisbane  in  the  distri.ct  of  Brisbane  whereby  the 
said  A.  B.  hath  sustained  damage  to  the  amount  of  £  &c.  [or  broke  down  the  door  of 

the  house  of  the  said  C.  D.  and  disturbed  him  in  the  peaceable  possession  thereof  or  cut 
down  two  trees  of  the  said  A.  B.  of  the  value  of  £  or  wrongfully  trampled  down 

destroyed  and  ate  the  corn  or  grass  of  the  said  A.  B.  or  drove  about  and  injured  the  sheep 
or  cattle  or  killed  or  wounded  a  dog  horse  &c.  of  the  said  A.  B.  of  the  value  of  £  ] 

and  the  said  A.  B.  prays  &c. 

Infants. 
Servants  &c.  under  16.  In  every  case  where  any  wages  or  any  other  sum  whatsoever 

nge  may  sue  for  wages,  jiot  exceeding  the  suni  of  ten  pounds  shall  be  due  to  any  person  under 
2  Pring  1240.   ^       the  age  of  twenty-one  years  it  shall  be  lawful  for  such  person  to  sue 

for  and  recover  such  debt  in  any  of  the  said  courts  of  petty  sessions 

in  the  same  manner  as  if  he  were  of  full  age. 

Kvecntors  ^'c.  may  Sue  or  be  Sued. 

Executors  andadmin-  17.  All  exccutors  and  administrators  shall  have  power  to  sue 

istr^ors.^^  ^^^  ^^  j^j2d  bc  liable  to  be  sued  in  the  said  courts  of  petty  sessions  and 

2  Pring  i24i.«         judgmcuts  which  have  been  obtained  by  plaintiffs  but  not  satisfied 

previous  to  their  decease  as  well  as  all  causes  of  action  shall  survive 

to  their  proper  personal  representative  who  may  sue  out  execution  in 

his  o^\Ti  name  in  the  same  way  that  the  plainthfs  themselves  if  living 

might  have  done. 

Plaintiff  suing  as  18.  If  the  plaintiff  sues  as  executor  or  trustee  of  an  insolvent 

i"  Vi'rko  10  sche«  °^'  other  estate  he  shall  so  describe  himself  in  the  plaint  filed  as  A.  B. 

duie  B.'     '  executor  of  C.  D.  {^or  A.  B.  and  C.  D.  trustees  to  the  insolvent  estate 

2  Pring  1217-1248.     ^f  ^    p_  ^,^  fJ^^  ^^^^  „j^^  j^-]_ 

Particulars. 
Particulars.  l^-  In  all  cascs  the  items  constituting  the  particulars  of  claim 

^mIb  ^°'  ^°  °''^^"  ^^^^^  ^^^  stated  and  filed  Avith  the  plaint  or  declaration  or  appended 
ii'  Pring  1247.         thcrcto. 

Process  and  Service. 

How  summons  to  be  20.  Thc  summous  herciubcfore  directed  to  be  served  on  the 

io"-v'  N    10    21  'Isfs^'l^^it  may  be  served  by  delivering  such  summons  to  the  -nife  or 

2  Prii'ig  1241.  seiwant  of  the  defendant  at  the  defendant's  usual  place  of  abode  and  in 

case  the  messenger   or  bailiff  who  shall  be  employed  to  serve  the 

summons  shall  demand  admittance  into  the  house  where  the  defendant 

usually  resides  and  such  admittance  shaU  be  refused  it  shall  be  lawful 

for  him  to  put  such  copy  into  thc  house  or  to  fix  such  copy  upon  the 

door  of  the  house  and  the  same  shall  in  such  case  be  deemed  to  be 

good  service  upon  the  defendant.  21.  SucJi 
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21.  Such  summons  shall  be  ia  the  form  in  the  schedule  D  3i  victoeie  No.  2y. 
hereunder  annexed  or  to  the  like  etrect—  SummonTmay  be  in 

SCHEDULE  D.  fo^vrivTo.  .he- 

Summons  in  any  Action  for  any  Debt  or  Demand.  ''"'"  B. 

•^      ^  ,      ,  2Priiigl249. 

Queensland. 

In  the  court  of  petty  sessions  for ") 

the  district  >■ 

Small  debts  jurisdiction.  J 

To  of 

You  are  hereby  summoned  to  appear  in  this  court  at  10  Vic.  No.  10  sche- 

on  the  day  of  next  at  ten  of  the  clock  in  the  forenoon  of  the  dule  B. 

same  day  precisely  to  answer  the  following  plaint   [insert   copij  of  plaint  and  particulars  ^^^"^S^^^^- 

as  filed  with  the  registrar'^     And  take  notice  that  if  you  intend  to  defend  upon  any  matter 

of  set-off  or  excuse  you  must  file  particulars  of  the  same  otherwise  upon  proof  of  the  due 

service  of  a  copy  of  this  summons  the  cause  when  called  on  for  hearing  will  be  tried  and 

judgment  be  given  against  you  for  whatever  may  appear  to  be  due  together  with  such  costs 

as  the  court  may  think  fit  to  award     And  take  notice  that  if  you  intend  to  defend  upon  any 

matter  of  set-off  or  excuse  you  must  file  particulars  of  the  same  in  the  office  of  the  registrar 

clear  days  at.  the  least  before  the  day  herein  named  for  the  hearing  of  the  cause 

otherwise  the  evidence  you  may  bring  forward  to  support  such  set-off  cannot  be  admitted. 

Dated  this  day  of  one  thousand  eight  hundred  and 

(By  the  court)  A.  B.  registrar. 

22.  Xo  judgment  shall  be  recorded  by  any   court   of  petty  AffidaTit  of  service  to 
sessions  in  any  case  unless  the  process  in  such  cause  shall  by  the  ^^  y'lc'^No  lo  s  22 
affidavit  of  at  least  one  credible  witness  before  the  said  court  or  the  2  Pnug  1241. 
registrar  or  a  commissioner  of  the  Supreme  Court  or  before  a  justice 

of  the  peace  be  deposed  to  have  been  duly  served  upon  the  defendant 
in  the  manner  hereinbefore  directed. 

Defe)ices. 

23.  Defences  shall  be  made  in  conformity  with  the  notice  given  Defences  to  be  made 

by  the  summons  and  may  be  in  the  form  in  the  schedule  E  hereunder  f,Jo°3^°°    *°   ^'""" 

annexed  or  to  the  like  effect —  10  Vic.  No.  10  sche- 

dule B. 
SCHEDULE  E.  2Pringl2i9. 

For7n  of  Defence. 
Queensland. 

Court  of  petty  sessions  for  the  \  day  of 

district  of  J  18 

plaintiff 
and 

defendant. 
Take  notice  that  I  intend  to  defend  this  action  for  the  following  reason  [or  reasons 
as  the  case  may  6e] — 

1st       ")       [Stale  each  ground  as  shortly  as  possible  hut  with  sufjicient  clearness 
2nd       >  particularly  as  to  times  places  persons  sums  securities  or  written 

3rd       J  instruments  <C-c.] 

To  A.  B.  the  abovcnamed  plaintiff. 

JVitnesses. 

24.  Every  person  summoned  as  a  witness  to  attend  any  of  the  Witnesses  not  attend- 
said  courts  of  petty  sessions  shall  attend  pursuant  to  such  summons  7/onfempt°"'^"^'^ 
and  shall  be  subject  to  the  like  actions  (to  be  brought  in  one  of  the  10  vic.  No.  10  8.26. 
said  courts)  for  disobeying  such  sunmions  as  he  would  be  subject  to  ^  ^"°s  12-12. 

for  disobedience  to  a  subpoena  issuing  out  of  the  Supreme  Court  and 
it  shall  be  lawful  for  every  such  court  of  petty  sessions  to  punish 

fifl 
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siVicTOEia;  No.  29.  as  foi'  Contempt  in  a  summary   way   by   fine   not  exceeding   forty 

Penait  shillings  to  be  levied  upon  the  goods  and  chattels  of  the  offender  or 

by  imiirisonment  for   any  time  not   exceeding  fourteen   days   any 

plaintiff  defendant  or  witness  refusing  to  be   sworn  or  to  answer  any 

lawful  question  or  any  person  guilty  of  contempt  before  any  such 

court     Provided  always  that  nothing  in  this  Act  contained  shall  be 

construed  to  compel  the  attendance  at  any  coiirt  of  petty  sessions  of 

any  Avitness  who  may  not  be  resident  in  the  district  where  the  cause 

in  which  he  is  summoned  to  give  evidence  is  to  be  tried  nor  to  compel 

any  witness  to  attend  without  tender  of  his  reasonable  expenses. 

Form  of  subpoena  and  25.  A  subpoeua  for  a  Avitucss  and   an   attachment  for  non- 

10  viT'no  10         appearance  to   such  subpoena  may  be  in  the  several  forms  in  the 

schedule  F  hereunder  annexed  or  to  the  like  effect — 

SCHEDULE  F. 

Summons  for  Witness. 
Queensland. 
Court  of  petty  sessions  for  the")  To  A.  B.  of 

district  of  [•  C.  D.  of 

Small  debts  jurisdiction.  )  E.  F.  of 

Schedule  C  2  Priiig  You  are  hereby  severally  required  setting  all  excuses  aside  to  appear  in  this  court 

^260.  at  on  the  day  next  at  of  the  clock  in  the 

forenoon   precisely  to  testify   the   truth    in    a   cause   therein   depending  between    A.  B. 
of  plaintiff  and   C.  D.  of  defendant  on  the 

part  of  the  said  A.  B.  [or  C.  D.  as  the  case  may  6e]  \adding  if  necessary  and  to  bring  with 
you  a  certain  agreement  or  note  &c.  sufficiently  describing  it  as  to  date  and  othericise^  and 
herein  fail  not  at  your  peril. 

(By  the  court) 

Registrar  [or  Clerk  of  the  Court.] 

Attachment  for  Non-appearance  to  a  Summons. 

A.  B.  plaintiflF     "|  tt-  ■.    •    t>     • 

•  C.  D.  defendant    |         Victoria  Regina. 

Court  of  petty  sessions  for  the  ") 
district  of  J 

To  bailiffs  and  their  deputies  and  to  each  and  every  of  them. 

Schedule  C  2  Pring  At  a  court  of  petty  sessions  for  the  district  of  held  on  the 

1250.  day  18       it  appearing  to  this  court  that  has  been  duly  served  with  a 

copy  of  a  summons  to  attend  this  court  as  a  witness  in  the  above  case  and  though  duly  called 
came  not     You  and  each  of  you  are  hereby  required  to  attach  the  said  wherever 

you  may  find  him  for  a  disobedience  to  the  said  summons  and  him  safely  and  securely  keep 
so  that  you  may  have  him  before  a  justice  of  the  peace  of  the  said  court  on  the 

day  of  to  hear  and  abide  such  order  as  shall  then  be  made  touching  the 

contempt  of  the  said  in  disobedience  of  such  summons. 

T/ie  Mearhig. 

Proceedings  when  2G.  If  upou  the  day  of  thc  rctum  of  any  siunmons  or  at  any 

appcaif ''°^'°°'       adjournment  of  the  said  court  of  petty  sessions  or  of  the  cause  for 

10  Vic.  No.  IDs.  7.  which  the  said  summons  shall  have  been  issued  the  plaintiflF  shall  not 

2  Pring  1238.  appcar  cither  in  person  or  by  some  person  authorised  on  his  behalf 

or  appearing   shall  not  make  proof  of  his  claim  or  demand  to  the 

satisfaction  of  thc  said  court  it  shall  be  lawful  for  the  said  court  if  it 

shall  think  fit  (when  the  defendant  jiersonally  or  by  some  one  duly 

authorised  on  his  behalf  shall  appcar  and  shall  not  admit  the  claim  or 

demand)  to  award  to  the  defendant  by  way  of  costs  and  satisfaction 

for  his  trouble  and  attendance  such  sum  as  the  court  in  its  discretion 

shall 
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shall  think  fit  and  such  sum  shall  he  recoverable  from  the  plaintiff  by  31  Victoble  no.  29. 

such    ways    and   means    as   any    debt  or  damai'C   can  be  recovered 

Provided  ahvays  that  if  the  plaint  lif  shall  not  appear  Avhen  called  upon 

and  the  defendant  or  some  one  duly  authorised  on  his  behalf  shall 

appear  and  admit  the  cause  of  action  to  the  full  amount  claimed  or 

a  part  thereof  the  court  may  if  it  shall  think  fit  proceed  to  give 

judgment  according  to  such  admission. 

27.  If  on  the  day  so  named  in  the  summons  or  at  any  adjourn-  Proceeding  if  dcfen- 
ment  of  the  court  or  cause  in  which  the  summons  was  issued  the '''""' ''°'^'"°' 
defendant  shall  not  appear  either  personally  or  by  some  one  on  his  10  vic.  No.  10  s.  8. 
behalf  sufficiently  to  excuse  his  absence  or  shall  neglect  to  answer  the  ^  ^'""°  ^-^'^■ 
claim  or  demand  the  court  upon  due  proof  of  service  of  the  summons 

may  proceed  to  the  trial  of  the  cause  on  the  part  of  the  plaintift"  only 
and  the  judgment  thereupon  shall  be  as  valid  as  if  both  jiarties  had 
attended  Provided '  always  that  the  court  may  in  such  case  at  the 
next  sitting  of  the  court  or  otherwise  set  aside  any  judgment  given  in 
the  absence  of  the  defendant  and  the  execution  thereupon  upon  such 
terms  as  the  said  court  may  think  fit  on  sufficient  cause  shown  for 
that  purpose  and  grant  a  new  trial  of  the  cause  tipon  the  defendant 
paying  the  costs  of  the  first  trial  and  giving  such  security  as  such 
court  shall  think  fit  to  require  for  the  costs  of  the  new  trial. 

28.  If  any  person  summoned  to  appear  shall  appear  according  DefeiKiant  when 
to  the  summons  and  the  party  comi^laining  shall  make  default  and  io'v1"^nVTo  1*^29 
the  court  shall  adjudge  the  plaintiff  to  be  nonsuited  or  if  he  shall  2Prii]gl2i3. 
apjjcar  and  the  judgment  of  the  court  be  for  the  defendant  the  said 

court  shall  at  its  discretion  in  either  case  adjudge  to  the  said  defendant 
his  reasonable  costs  in  like  manner  as  for  the  party  complaining  and 
the  said  defendant  shall  be  entitled  to  the  like  process  of  execution 
for  the  same  as  the  plaintiff  would  be  entitled  to  if  he  had  established 
his  claim  against  the  defendant. 

Evidence. 

29.  The  rules  of  evidence  obseiTed  in  the  Supreme  Court  shall  Rules  of  ETidcnce. 
be  applicable  to  and  observed  in  the  trial  of  all  questions  of  fact  in  the  a^pliil^;  339."''  *"  ^^' 
Small  Debts  Courts     Except  in  cases  under  ten  pounds  which  shall  be 

heard  and  determined  according  to  equity  and  good  conscience. 

30.  No  evidence  shall  be  given  by  the  plaintiff  of  any  demand  Proof  to  be  limited  to 
or  cause  of  action  except  such  as  shall  be  stated  in  the  summons  issued  22'vir  No  T8T°66 

in  such  suit.  1  Prlng  507. 

Errors  and  Mistakes. 

31.  No  process  or  proceeding  of  any  of  the  said  courts  of  petty  process  not  to  bo  set 
sessions  shall  be  set  aside  on  account  of  any  technical  error  or  mistake  »*»'•'   '<"■  tccimicai 
only  and  it  shall  be  competent  to  every  court  of  j^etty  sessions  to  10  "vir'No.  10  s.  42. 
decide  what  is  a  verbal  or  technical  error  or  mistake  in  any  action  or  2  Pring  1246. 
proceeding  and  all  errors  or  mistakes  which  have  not  a  tendency  to 
misinform  or  mislead  the  opposite  party  shaU  in  all  cases  be  deemed 

merely  verbal  or  technical. 

Certiorari. — Ncxo  Trial. — Appeal. 

32.  No  plaint  entered  in  the  said  courts  of  petty  sessions  nor  so  i.iaints  to  bo 
any  order  or  proceeding  had  thereon  by  virtue  of  this  Act  shall  be  "■'"^':';''„ 
removed  out  of  the  said  courts  by  writ  of  recordari  facias  ^C'2«<e/«VM  2°Priig  1245.  ° '' ^  ' 

or 
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siTicTOELi:  No.  29.  or  by  writ  oi  certiorari  or  otherwise  however  hut  all  orders  made  by 
the  said  courts  of  petty  sessions  shall  he  final  and  conclusive  to  all 
intents  and  purjioses  whatsoever, 
jjg^^^^,  33.  It  shall  he  lawful  for  either  party  dissatisfied  with  the 

30  Vic.  No.  17  8.  6.  dccision  of  the  said  court  to  apply  at  any  time  within  six  days  from 
such  decision  for  a  new  trial  to  any  two  or  more  justices  sitting  in  the 
city  or  town  in  which  such  cause  shall  have  been  heard  Provided 
that  forty-eight  hours'  notice  of  such  application  be  given  to  the 
opposite  party. 
.    ^j  34.  If  either  party  to  any  cause  heard  in  any  of  the  said  coxirts 

30  Vic.  No.  17  s.  14.  of  petty  sessions  in  which  the  judgment  of  the  court  or  the  sum  sued 
for  shall  amoimt  to  the  sum  of  ten  pounds  or  upwards  shall  be 
dissatisfied  with  the  determination  or  direction  of  tlic  court  such 
party  may  ajjpeal  to  the  nearest  district  court  which  shall  be  held 
within  the  district  in  which  said  court  of  petty  sessions  shall  be 
situate  Provided  that  such  party  (if  a  defendant)  shall  Avithin  five 
clear  days  give  notice  in  writing  to  the  opposite  party  or  his  attorney 
of  his  intention  to  appeal  and  shall  within  one  week  after  such 
adjudication  enter  into  a  recognizance  before  the  registrar  of  the 
said  court  in  double  the  amount  of  the  debt  and  costs  (to  be  ajiproved 
of  by  the  clerk  of  the  court)  conditioned  to  abide  the  event  of  the 
appeal  and  pay  such  debt  and  costs  as  the  court  shall  award  or  in 
lieu  of  giving  such  secui'ity  deposit  in  the  hands  of  the  clerk  of  the 
court  the  amount  of  the  judgment  together  with  the  sum.  of  ten 
pounds  to  answer  the  costs  of  such  appeal  And  in  case  of  a  plaintiff 
appealing  he  shall  give  a  like  notice  of  appeal  and  seciu'ity  in  the  svim 
of  ten  pounds  (to  be  ajiproved  of  by  the  clerk  of  the  court)  conditioned 
to  answer  the  costs  of  the  apjjeal  if  such  ajVpeal  .should  be  dismissed 
or  in  lieu  of  such  security  deposit  in  the  hands  of  the  clerk  of  the  court 
the  sum  of  ten  pounds  with  like  condition  And  the  said  district  court 
is  hereby  authorised  and  required  to  hear  and  determine  the  matter 
of  the  said  appeal  and  may  either  order  a  new  trial  on  such  terms  as 
the  court  may  think  fit  or  may  order  judgment  to  be  entered  for 
either  party  as  the  case  may  be  and  make  such  order  with  respect  to 
the  taxation  of  costs  of  the  said  appeal  as  such  court  may  think 
proper. 
Notes  of  evidence  to  ^^-  ^^  ^^^  cases  abovc  tcu  pouuds  whcn  requested  the  clerk  of 

be  taieii  in  cases  the  court  shall  take  notes  of  the  evidence  and  append  the  same  to  the 
3o°Vk-^No  17  s  15  P^'ocecdiiigs  and  in  all  cases  of  appeal  the  said  notes  and  proceedings 
shall  be  transmitted  by  him  to  the  registrar  of  the  district  court  to 
which  such  appeal  is  directed  two  clear  days  before  the  sitting  of  such 
coiu't  and  after  the  determination  of  such  ajipeal  the  registrar  of  such 
district  court  shall  return  the  same  with  the  verdict  of  the  apjieal 
ajjpended  to  the  said  clerk  of  j)etty  sessions  who  shall  forthwith  pay 
over  to  the  successful  party  the  debt  and  costs  awarded  or  due. 

Jndcfment. 
Court    may    make  ^^*  '^^^  court  of  petty  scssioiis  as  aforcsaid  may  make  orders 

orders  as  to  payment  conccming  the  time  or  times  and  by  what  instalments  any  debt  or 
ment's^'''  ^^  '"^''''  damages  or  costs  for  wliich  judgment  shall  be  obtained  in  the  said 
80  Vic.  c.  17  8. 7.      court  shall  be  paid  and'  all  such  moneys  shall  be  paid  into  court  unless 
otherwise  directed  by  the  said  court- 

87.  If 
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37.  If  there  shall  be  cross  judgments  between  the  parties  3i  Yictobi^  No.  29. 
execution  shall  be  taken  out  by  that  party  only  who  shall  have  j„  erosrjildgmcnts 
obtained  judgment  for  the  larger  sum  and  for  so  much  only  as  shall  execution  only  to  be 
remain  after  deducting  the  smaller  sum  and  satisfaction  for  the  {^^^"^  °^^  *""■  '^® 
remainder  shall  be  entered  as  well  as  satisfaction  for  the  smaller  sum  30  vic.  No.  17  s.  8. 
and  if  both  sums  shall  be  equal  satisfaction  shall  be  entered  upon  both 
judgments. 

38.  Whenever  any  court  of  petty  sessions  as  aforesaid  shall  Execution  to  issuo 
have  made  an  order  for  the  payment  of  money  the  amount  shall  be  u?pay-iri)Lr3uancl 
recoverable  in  case  of  default  or  failure  of  payment  thereof  forthwith  of  order.^ 

or  at  the  time  or  times  and  in  the  manner  directed  by  execution       "'^   °' 
against  the  goods  and  chattels  of  the  party  against  whom  such  order 
shall  be  made. 

39.  If  any  court  of  petty  sessions  as  aforesaid  shall  have  made  Execution  not  to 
any  order  for  the  payment  of  money  by  instalments  execution  upon  pavlii'staiment"^''  ° 
such  order  shall  not  issue  against  the  party  imtil  after  default  in  suVic.  No.  17  3. 10. 
payment  of  some  instalment  according  to  such  order  and  execution  or 
successive  executions  may  then  issue  for  the  Avhole  of  the  said  sum  of 

money  and  costs  then  remaining  unj)aid  or  for  such  portion  thereof 
as  the  said  coiu-t  shall  order. 

Arbitration. 

40.  If  both  parties  in  any  cause  shall  agree  between  themselves  By  consent  of  parties 
not  to  try  their  cause  before  the  court  of  petty  sessions  but  by  means  by"arbitradon!  '"""^ 
of  arbitration  and  shall  notify  such  agreement  bv  a  memorandum  in  10  vic.  No.  10  b.  43. 
writing  signed  by  themselves  or  their  agents  the  award  made  on  such         ° 
arbitration   shall   be    binding    on    both    parties    and    judgment    in 
accordance  tlierewith  may  be  entered  in  the  cause  list  of  the  said 

coui't   of  petty   sessions   for   the  plaintiff  or  defendant   as  the  case 
may  be. 

Judgment  Summons. 

41.  It  shall  be  lawful  for  any  partv  who  has  obtained  any  On  summons  court 
unsatisfied  judgment  or  order  in  any  court  held  by  virtue  of  this  Act^^^t  "n'r^eaii'^lvi"; 
for  the  payment  of  any  debt  or  damages  or  costs  to  obtain  a  summons  ncsscs. 

from  the  court  of  petty  sessions  for  the  town  within  the  limits  of  ^'^  ^"^■^°' ^^  ^' ^'" 
which  such  party  shall  then  dwcU  or  carry  on  his  business  such 
summons  to  be  in  such  form  as  shall  be  directed  by  any  rules  made  as 
aforesaid  for  regulating  the  practice  of  the  coui-ts  of  petty  sessions  and 
to  be  served  personally  upon  the  person  to  whom  it  is  directed  or  left 
at  his  last  known  place  of  abode  requiring  him  to  appear  at  such 
time  as  shall  be  directed  by  the  said  rules  to  answer  svich  things  as 
are  named  in  such  summons  and  if  he  shall  appear  in  pvirsuance  of 
such  summons  he  may  be  examined  upon  oath  touching  his  estate  and 
effects  and  the  manner  or  circumstances  under  Avhich  he  contracted 
the  debt  or  incurred  the  damages  or  liability  which  is  the  subject  of 
the  action  in  which  judgment  has  been  obtained  against  liim  and  as 
to  the  means  and  expectation  he  then  had  and  as  to  the  property  and 
means  he  still  hath  of  discharging  the  said  debt  or  damages  or 
liability  and  as  to  the  disposal  he  may  have  made  of  any  property  and 
the  person   obtaining   such   summons   as    aforesaid    and   all    other 

witnesses 
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31  TicTOEH!  ifo.  29.  witnesses  whom  the  court  shall  think  requisite  may  be  examined  upon 

oath  touching  the  inquiries  authorised  to  be  made  as  aforesaid  and 

the  costs  of  such  summons  and  of  all  j^roceedings  thereon  shall  be 

deemed  costs  in  the  cause. 

Court  may  alter  or  42.  It  shall  be  lawful  for  any  coiu't  before  whom  such  summons 

rescind  any  order  and  gj^jjl2  be  heard  if  it  shall  to  such  court  appear  fitting  to  rescind  or 

mivkc  lurtlicr  orders.  j.  x  o 

30  Vic.  No.  17  s.  12!  alter  any  order  that  shall  have  been  previously  made  against  any 
defendant  so  summoned  before  such  court  for  the  pa\Tnent  by 
instalments  or  otherwise  of  any  debt  or  damages  recovered  and  to 
make  any  further  or  other  order  either  for  the  pajnnent  of  the  whole 
of  such  debt  or  damages  and  costs  forthwith  or  by  any  instalments  or 
in  any  other  manner  as  to  such  court  may  seem  reasonable  and  just. 
Court  may  suspend  43.  If  it  sliall  at  any  time  appear  to  the  satisfaction  of  the 

order  or'^'cxecutuHi!"'  court  by  the  oatli  or  affii-mation  of  any  person  or  othermse  that  any 
30  Vic.  Ko.  17  s.  13.  defendant  is  unable  from  sickness  or  other  sutficignt  cause  to  pay  and 
discharge  the  debt  or  damages  recovered  against  him  or  any  instalment 
thereof  ordered  to  be  jiaid  as  afoi-esaid  it  shall  be  lawful  for  the  court 
in  its  discretion  to  suspend  or  stay  any  judgment  order  or  execution 
given  made  or  issued  in  such  action  for  such  time  and  on  such  terms 
as  the  said  court  shall  think  fit  and  so  from  time  to  time  until  it  shall 
appear  by  the  like  jiroof  as  aforesaid  that  such  temporary  cause  of 
disability  has  ceased. 

Execution. 

Execution  of  process.  44.  In  any  case  where  any  coui-t  of  petty  sessions  shall  make 

10  Vic.  No.  10  s.  27.  any  order  or  decision  for  the  payment  of  money  it  shall  be  lawful  for 

ring  .  -.  ^j^g  registrar  of  the  said  court  on  the  application  of  the  party  in  Avhose 

favor  such  order  or  decision  has  been  made  to  issue  a  precept  in  the 

nature  of  a  writ  of  fieri  facias  which  precejjt  shall  be  directed  to  any 

bailiff'  of  any  of  the   said   courts    or  his    deputies  who  are   hereby 

empowered  to  execute  the  same  in  any  part  of  the  said  territory  in 

the  same  manner  and  in  all  respects  as  process  of  a  similar  natiu'e 

issuing  out  of  the  Supreme  Court  may  be  executed  by  the  sheriff  or 

deputy  sheriff  Provided  always  that  no  real  or  leasehold  projoerty  be 

liable  to  be  levied  upon  under  writs  of  execution  out  of  the  said  coui-ts. 

Levy  on  goods  when  45.  No  judgment  of  auy  of  the  said  courts  of  jietty  sessions 

made.  _  agaiiist  tlic  goods  and  chattels  of  the  defendant  in  any  suit  or  action 

2  Pring  1245.    ^    "^  brought  therein  shall  be  executed  at  any  time  after  simset  and  before 

sunrise  and  if  any  person  shall  execute  any  such  judgment   after 

sunset  and  before  sunrise  such  person  shall  be  liable  to  a  fine  of  ten 

poimds  which  shall  be  imposed  and  if  necessary  enforced  by  an  order 

of  the  court  of  petty  sessions  for  the  distress  and  sale  of  the  offender's 

goods. 

Form  of  writs  of  46.  Prcccpts  for  cxccution  shall  be  in  the  form  set  forth  in  the 

execution.  schcdulc  G  licreunto  annexed  or  as  near  thereto  as  the  nature  of  the 

2  Prig  1243.    '    '  case  will  permit  always  preserving  the  substance  of  the  same. 

SCHEDULE  G. 
Precept  in  the  Nature  of  a  Fieri  Facias. 
Execution   against  goods. 
Court  of  petty  sessions  for  the  1 
district  of  J 

Schedule  C  2  Pring  To  of  bailiffs  of  the  court  of  petty  sessions  for  the 

1849.  district  of  nnd  to  the  deputy  bailiffs  duly  authorised  and 

appointed  to  execute  the  processes  of  this  court  aud  to  each  and  ever^r  of  them 

In 
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In  pursuance  and  by  virtue  of  a  decision  of  the  court  of  petty  sessions  for  the  31  Yicioujm  No.  29. 

district  of  made  on  the  day  of  18  

you  are  hereby  rec[uircd  to  levy  of  the  goods  and  chattels  of  to 

satisfy  for  the  amount  of  pounds  shillings 

and  pence  being  the  amount  of  judgment  and  costs  which  in  the  said 

court  he  was  adjudged  to  pay  to  the  said  and  after    levy   duly    made 

thereof  forthwith  to  pay  the  same  into  this  office  And  what  j'ou  shall  do  heroin 
certify  and  return  to  this  court  at  the  expiration  of  one  calendar  month  from  the 
date  hereof  or  within  three  days  after  this  warrant  shall  be  executed  if  that  shall 
sooner  happen. 

Dated  this  day  of  18 

£    s.    d.  (By  the  Court)  A.B.  Registrar. 

Judgment    ... 

Costs  

Execution    ... 
Alias 


N.B.  The  bailiff  shall  certify  to  the  court  under  his  hand  (and  on  the  back  of 
the  precept  where  it  remains  in  his  possession)  the  date  of  execution  and  what  in 
particular  he  shall  have  done  and  if  unexecuted  why  it  is  so. 

47.  Tlie  registrar  of  any  of  the  said  courts  shall  grant  a  special  Speciaipreceptntpeni 
precept  for  execution  when  demanded  hy  the  plaintiff  or  defendant  as  10  vic.^No.''io"8°30. 
the  case  may  be  in  any  suit  wherein  such  precept  may  be  issued  and  such  2  Pring  1213. 
registi'ar  shall  appoint  one  or  more  special  bailiffs  to  be  named  by  the 

party  applying  for  it  to  execute  such  precept  Provided  that  every 
person  appointing  a  bailiff  to  act  under  any  special  precept  shall  together 
■with  tAvo  sufficient  sui'eties  execute  to  the  registrar  of  the  court  from 
which  the  precept  issues  a  bond  in  the  penalty  of  fifty  pounds  or  for  a 
larger  sum  not  exceeding  one  hundred  pounds  if  the  said  court  shall 
so  direct  conditioned  for  the  proper  performance  of  the  duties  of  his 
office  and  such  bond  shall  vest  in  the  res^istrar  of  the  court  for  the  time 
being  and  may  from  time  to  time  be  sued  on  in  his  own  name  or  in 
the  name  of  any  person  to  whom  it  may  be  assigned  iindcr  any  order 
of  the  court  which  assignment  shall  be  made  by  an  indorsement  by 
the  registrar  for  the  time  being  and  any  person  who  shall  sustain  any 
damage  by  the  neglect  or  misconduct  of  any  such  bailiff  may  proceed 
before  any  court  of  competent  jurisdiction  (the  amount  of  such 
damage  not  exceeding  fifty  pounds  or  the  sum  specially  directed  by 
the  court  as  aforesaid)  and  the  bond  so  given  shall  stand  and  be  an 
additional  security  for  such  damages  and  shall  il'  necessary  be  put  in 
suit  to  recover  the  sum  and  costs  from  the  parties  thereto  or  any  of 
them. 

48.  And  whereas  persons  residing  in  and  contracting  debts  Defendant  contrao- 
within  the  limits  of  one  of  the  said  courts  of  petty  sessions  to  avoid  V"?  •'"?^''  J"  °"°  ■ 

.  •       ,     A  -ii      district  and  removing 

execution  upon  judgments  recovered  against  them  may  occasionally  into  another. 
remove  into  the  limits  of  another  of  the  said  courts  whereby  plainthfs  ]^-^^^  \°\l'^  °'  ^^' 
will  be  prevented  from  recovering  theu"  debts  by  reason  of  the 
defendants  not  being  resident  Avithin  the  jurisdiction  in  which  such 
judgments  have  been  obtained  be  it  therefore  enacted  That  the  removal 
by  any  defendant  from  one  of  the  said  jurisdictions  into  another  shall 
not  prevent  any  plaintiff  proceeding  against  such  defendant  in  the 
jurisdiction  where  such  defendant  may  happen  to  be  resident  at  the 
time  of  issuing  execution  and  it  shall  be  lawful  for  the  bailifl"  or  his 

deputy 
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31  VicTOBia;  No.  29.  deputy  of  any  court  of  petty  sessions  to  take  sucli  defendant  into 
custody  or  to  dispose  of  his  goods  in  like  manner  as  if  he  had  been  a 
resident  of  the  district  in  Avhich  judgment  Avas  recovered  against  him. 
Eights  of  landlords.  49.  No  cxecutiou  awarded  against  the  goods  of  any  party  shall 

2°rriDg  1245^°  ^  ^^  de2:)rive  any  landlord  of  the  power  vested  in  such  landlord  by  an  Act 
jiassed  in  the  eighth  year  of  the  reign  of  Her  late  Majesty  Queen 
Anne  intituled  "An  Act  for  the  better  security  of  rents  and  to  jyrevenf 
"frauds  committed  by  tenants^^  of  recovering  one  year's  rent  in  pur- 
suance of  the  said  Act. 

Disiyuted  Property. — Interpleader. 
Proceeding  as  to  50.  If  previously  to  the  sale  of  any  property  levied  upon  such 

itvfe'c/ulio™''"''''      property  being  in  the  actual  or  ostensible  possession  of  the  party 
10  Vic.  Xo.  10  8.  32.  against  Avhom  the  writ  is  directed  a  claim  shall  be  made  to  it  by  any 
ring  ii,6.  third  person  and  such  claim  shall  be  deposed  to  before  a  justice  of  the 

peace  and  in  such  deposition  it  shall  be  averred  that  the  party  in 
Avhose  actual  or  ostensible  possession  such  property  so  levied  upon  be 
found  is  not  the  true  owner  but  the  bailee  thereof  such  property  shall 
be  released  from  execution  and  the  cost  of  the  levy  if  any  shall  be 
either  added  to  the  amount  of  the  costs  charged  in  the  execution  or 
defrayed  by  the  party  claiming  such  property  as  the  court  of  i^etty 
sessions  shall  in  its  discretion  direct  Provided  always  that  no  absolute 
or  conditional  bill  of  sale  or  mortgage  of  chattel  proioerty  whatever 
shall  protect  such  property  so  levied  upon  from  sale  unless  such  bill 
of  sale  or  mortgage  be  produced  to  the  bailiff  and  provided  also  that 
such  bill  of  sale  or  mortgage  shall  have  been  executed  at  least  fourteen 
days  before  the  summons  shall  have  been  served  upon  the  defendant 
in  the  case  in  which  the  writ  of  execution  issued  and  unless  there  be 
expressed  in  such  mortgage  a  certain  time'  for  the  payment  of  the 
princii^al  sum  for  which  such  instrument  was  given  as  security  and 
such  time  does  not  exceed  one  year  from  the  date  of  the  instrument 
and  at  the  expiration  of  that  time  the  holder  of  such  bill  of  sale  or 
mortgage  shall  not  renew  it  but  either  assume  possession  or  ]5roceed 
to  the  sale  of  the  property  so  secured  or  relinquish  all  claim  to  the 
protection  of  it  from  the  debts  of  other  creditors  and  provided  likcAvise 
that  such  bill  of  sale  or  mortgage  shall  have  been  registered  by  the 
registrar  at  the  nearest  court  of  petty  sessions  within  one  week  of  the 
date  of  the  execution  of  such  bill  of  sale  or  deed  of  mortgage  Pro- 
vided further  that  protection  from  sale  under  any  circumstances  shall 
only  extend  to  such  articles  of  chattel  property  as  are  specifically 
set  forth  and  enumerated  in  a  schedule  to  be  annexed  to  such  bill  of 
sale  or  mortgage  as  the  case  may  be  and  provided  also  that  the  party 
entitled  thereto  may  nevertheless  proceed  to  enforce  the  levy  and  sale 
by  taking  out  a  special  writ  of  execution  in  manner  hereinbefore 
directed  and  that  in  every  case  in  Avhich  a  special  writ  of  execution 
is  taken  out  neither  the  registrar  nor  bailifls  of  the  courts  of  petty 
sessions  shall  be  responsible  for  any  act  done  under  or  in  respect  of 
such  process  by  color  thereof  but  the  person  aggrieved  by  any  such 
act  shall  have  a  remedy  and  right  of  action  against  the  party  or  his 
sureties  to  whom  the  Avrit  of  execution  Avas  granted. 
E«iief  of  baaifls  in  51.  And  Avlicrcas  difficulties  may  sometimes  arise  in  the  exe- 

''i"ution^°°^  ^^^^^  cution  of  process  against  goods  and  chattels  issued  under  the  authority 

of 
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of  the  coui'ts  of  petty  sessions  })y  reason  of  claims  made  to  such  goods  3i  Victobi^  no.  29. 

and  chattels  by  persons  not  being  the  parties  against  whom  such  ^^  y;^  j^q  ^  3j 

process  has  issued  Avhereby  bailiffs  and  other  olhcers  may  be  exposed  2  Pring  1211. 

to  the  hazard  and  expense  of  actions  and  it  is  reasonable  to  afford 

relief  and  protection  in  such  cases  to  such  bailiifs  and  other  officers 

be  it  therefore  enacted  That  when  any  such  claims  shall  be  made  to 

any  goods  or  chattels  taken  or  inteiuled  to  be  taken  in  execution 

under  any  such  process  or  to  the  proceeds  or  value  thereof  it  shall  be 

laAvful  for  the  court  from  which  such  process  issued  upon  application 

of  such  bailiff  or  ofiicer  made  before  or  after  the  return  of  such  pi'ocess 

and  as  well  before  as  after  any  action  brought  against  such  bailiff"  or 

other  officer  to  call  before  it  by  an  order  for  that  purpose  made  as  well 

the  party  issuing  such  process  as  the  party  making  such  claim  and 

thereupon  to  pronounce  its  decision  in  a  siunmary  manner  for  the 

adjustment  of  such  claim  and  the  relief  and  protection  of  the  bailiff 

or  other  officer  which  decision  shall  be  final  and  conclusive  against 

the  said  parties  and  all  persons  claiming  by  from  or  under  them  and 

to  make  such  order  for  sale  of  the  goods  and  deposit  of  the  proceeds  in 

com-t  ponding  the  said  inquiry  and  otherwise  as  shall  a])pcar  to  be  just 

according  to  the  circumstances  of  the  case  and  the  cost  of  all  such 

proceedings  shall    be  in    the   discretion  of  the  said  court  of  petty 

sessions. 


Protection  and  Indemnities. 

actions 
B.  39. 


52.  And  for  the  protection  of  persons  acting  in  execution  of  1''")'^"*'°';  ""^ " 
this  Act  be  it  enacted  That  all  actions  for  anything  done  under  the  loTic  No"io 
provisions  thereof  shall  be  commenced  within  six  months  after  the  ^  Pr">g  1245. 
fact  Avas  comijiitted  and  that  no  writ  shall  be  sued  against  nor  process 

served  upon  any  justice  of  the  peace  registrar  bailiff'  or  other  officer 
of  any  court  of  petty  sessions  for  anything  done  in  the  execution  of 
or  by  reason  of  his  office  until  one  calendar  month  next  after  notice 
in  writing  shall  have  been  delivered  to  him  or  left  at  his  usual  place 
of  abode  by  the  attorney  or  agent  for  the  j^arty  who  intends  to  sue 
out  such  writ  as  aforesaid  in  which  notice  shall  be  clearly  and  explicitly 
contained  the  cause  of  action  the  name  and  place  of  abode  of  the 
person  who  is  to  bring  such  action  and  the  name  and  place  of  abode 
of  the  attorney  or  agent  and  that  a  fee  of  tAventy  shillings  shall  be 
paid  for  preparing  or  serving  every  such  notice  and  no  more. 

53.  All  sheriffs  and  deputy  shcrifls  keepers  of  prisons  or  other  siiciiir and  other 
persons  whosoever  who  shall  do  anything  under  this  Act  in  obedience  [q Ti'c.  No' To  8'!"'38 
to  any  legal  order  of  any  such  court  of  petty  sessions  shall  be  and  2  Pibg  1215. 
they  are  hereby  indemnified  for  whatsoever  shall  be  done  by  them 
respectively  in  obedience  thereto  and  if  any  action  whatsoever  shall 

be  brought  against  any  such  sheriff  keeper  or  person  or  against  any 
justice  of  the  peace  or  officer  of  any  such  court  of  petty  sessions  for 
performing  any  duty  of  his  office  in  imrsuance  of  this  Act  such  sheriff 
justice  keeper  officer  or  other  person  may  plead  the  general  issue  and 
give  the  special  matter  in  evidence  thereupon  and  if  the  plaintifi"  be 
nonsuited  or  shall  discontinue  his  action  or  a  verdict  shall  pass  against 
him  or  judgment  be  had  for  the  defendant  upon  demurrer  such 
defendant  shall  have  double  costs. 

Penalties. 
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31  vicTOEijj  No.  29.  Penalties. 

Penalty  ^Tfflcer  54.  If  any  bailiff  deputy  bailiff  or  other  officer  of  any  court  of 

neglecting  duty.        petty  scsslons  employed  to  execute  any  process  of  execution  shall  by 
2  Pring  1245.  coiinivauce  wilful  neglect  or  omission  cause  or  suffer  the  goods  of  the 

party  against  whom  such  execution  shall  be  awarded  to  be  rescued  or 
carried  away  so  that  such  execution  shall  not  have  its  due  effect  it 
shall  be  laAvful  for  any  justice  of  the  court  of  petty  sessions  out  of 
which  such  process  shall  have  issued  upon  complaint  and  due  proof 
thereof  made  upon  the  oath  of  one  credible  witness  to  order  such 
bailiff  deputy  or  officer  to  pay  the  sum  of  money  for  which  such 
execution  was  awarded  or  such  part  thereof  as  the  said  justice  may 
think  proper  to  the  party  comjolaining  and  to  enforce  the  payment 
thereof  by  the  same  means  as  are  herein  provided  for  the  recovery 
of  debts. 

Commencement  and  Short  Title. 
Commencement  of  55.  This    Act    shall   Commence     on    the    thirty-first    day    of 

•^'^'-  December  one  thousand  eight  hundred  and  sixty-seven  and  may  be 

Short  title.  veiexvedi  io  zs,  ih.Q  "  Small  DeMs  Act  of  I'QQl ." 


Aa 
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An  Act  for  the  Speedy  Recovery  of  the  Posses-  sivicioeieno.  27. 
siou  of  Tenements  UnhiwfuUy  Hekl  Over. 

[28^/i.  Deceniher,  1867. 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty   by  and  Preamble. 
Avitli  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  Queensland  in  Parliament  assembled  and  by 
the  authority  of  the  same  as  follows — 

ruterpretation. 

1.  In  construing  this  Act  the  word  "land"  shall  be  taken  to  Construction oftorms. 
signify  lands  houses  or  other  corporeal  hereditaments  and  the  word  2  cary  oei.  ^"^ '^°" 
"agent"  shall  be  taken  to  signify  any  person  usvially  employed  by||Land-"^^ 

the  landlord  in  the  lettin2r  of  tlie  land  or  in  the  collection  of  the  rents      ^*°'" 
thereof  or  specially  authorised  to  act  in  the  particular  manner  by 
writing  under  the  hand  of  such  landlord. 

Juyisdiction  and  Procedure. 

2.  When  the  term  or  interest  of  the  tenant  of  any  land  held  by  Possession  of  teno- 
him  for  any  term  of  years  or  for  any  less  estate  or  interest  either  with  ™coter™dCfore 

or  -N^dthout  Ijeing  liable  to  the  payment  of  any  rent  shall  have  expired  justices  of  the  peace. 
by  effluxion  of  time  or  shall  have  been  determined  by  notice  to  quit  2'cary  961.  ^°  ^  ^ 
or  demand  of  possession   and  such  tenant  or  any  person  claiming 
under  him  Avho  shall  actually  occupy  such  land  or  any  part  thereof 
shall  neglect  to  quit  and  deliver  up  possession  of  such  land  or  of  such 
part  thereof  i'cspectively  it  shall  be  lawful  for  the  landlord  of  such 
land  or  his  agent  to  exhibit  liis  information  before  any  justice  of  the 
peace   and   such  justice   shall   thereupon   issue  a   summons  and  if  information  to  be  ex. 
required  so  to  do  a  duplicate  thereof  under  his  hand  against  tlie|,"3'^Je1'^'"^'^ '"""^"^ 
jierson  so  neglecting  to  quit  and  deliver  up  possession  requiring  such 
person  to  appear  before  any  two  or  more  justices  of  the  peace  at  the 
place  where  the  j)etty  sessions  of  the  district  in  Avliich  the  land  of 
Avhich  possession  is  sought  to  be  recovered  shall  be  situated  shall 
usually  sit  to  show  cavise  why  such  landlord  should  not  be  put  into 
possession  of  such  land  and  if  at  the  time  and  place  appointed  in  and  Proceedings  at   tho 
by  such  summons  or  any  adjournment  thereof  (whether  the  tenant  or  '^^"""s- 
occupier  shall  or  sliall  not  appear)   such  landlord  or  such  agent  shall 
give  due  proof  according  to  laAV  to  the  satisfaction  of  the  justices 
before  whom  the  matter  shall  be  heard  or  the  majority  of  them  of  the 
creation  and  of  the  expiration  or  determination  in  manner  aforesaid 
of  the  tenancy  and  that  such  landlord  then  has  and  had  at  the  time 
of  the  service  of  the  summons  upon  the  tenant  or  occuxiier  lawful 
right  as  against  such  tenant  or  occupier  to  the  possession  of  such  land 
and  tliat  the  tenant  or  occupier  against  whom  such  summons  shall  be 
issued  Avas  the  tenant  in  possession  or  the  actual  occupier  of  such  land 
at  the  time  of  the  service  of  such  summons  then   (upon  proof  of  the 
service  of  the  svimmons  in  case  tlie  tenant  or  occupier  shall  not  appear)  On  proof  of  landlord's 
it  shall  be  lawful  for  the  said  justices  or  the  majority  of  them  unless  ^"/?'^^'?j"^;|'^'^^^^^^^    '^ 
reasonable   cause   shall  be   shown   or   shall  appear  to  them  to  the 
2  D  contrary 
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siVicTOEisNo.  27.  contrary  to  adjudge  the  landlord  by  or  for  or  on  whose  behalf  such 

information  shall  be  exhibited  entitled  to  possession   of  such  land 

and  to  award  to  the  said  landlord  or  to  such  agent  by  whom  such 

information  shall  be  exhibited  his  costs  to  be  assessed  by  the  said 

justices  or  the  majority  of  them  and  to  issue  a  warrant  under  their 

Costs  warrant  of       hauds  directed  to  the  constables  and  peace  officers  of  or  acting  in  or 

possession  to  issue,    j^^.  ^^^  district  or  placc  withiu  which  such  land  shall  be  situate  or  to 

any  of  them  or  to  any  other  person  or  persons  as  a  sjiecial  bailiff  or 

special  baUiffs  in  that  behalf  requiring  and  authorising  them  or  him 

within  a  pei'iod  to  be  therein  named  not  less  than  seven  nor  more 

than  thirty  clear  days  from  the  date  of  such  warrant  to  enter  (by 

force  if  needful)  into  such  land  and  to  give  possession  of  the  same  to 

such  landlord  or  to  such  agent  on  his  behalf  and  such  warrant  shall 

be  a  sufficient  authority  to  such  constables  peace  officers  or  bailiff  or 

bailiffs  to  enter  upon  such  land  with  such  assistants  as  they  or  he 

shall  deem  necessary  and  to  give  possession  accordingly     Pro\dded 

Not  to  be  executed  also  that  uo  entry  upon  any  such  warrant  shall  be  made  on  a  Sunday 

rridav"or'ciiris*tma3  Grood  Friday  Christmas  Day  or  at  any  time  except  between  the  hours 

Day  o'r  except  of  uiuc  of  the  clock  in  the  morning  and  foiir  of  the  clock  in  the 

between  9  a.m.  and  aftcmoou  aud  in  casB  such  landlord  or  agent  shall  fail  to  appear  or  to 

On  failure  of  appear-  give  sucli  proof  as  aforcsaid  at  the  time  and  place  aforesaid  it  shall 

behaif''™of  Yandiord  ^^^  lawful  for  such  justiccs  or  thc  majority  of  them  to  dismiss  his 

adjudication  in  favor  information    and    to    aAvard    to    the    person    against     whom    such 

of  tenant  or  occupier,  ^^^^^^.j^^^^j^j^  shall  bc  exhibited  Ms  costs  to  be  assessed  by  such  justices 

or  the  majority  of  them  and  all  costs  which  shall  be  awarded  under 

Mode  of  recovering  the  provisious  hereof  together  with  the  reasonable  charges  of  taking 

''°^''-  and  keeping  the  distress  shall  be  recoverable  by  distress  and  sale  of 

the  goods  and  chattels  of  the  person  who  shall  be  adjudged  or  ordered 

to  pay  the  same  and  the  proceedings  upon  the  hearing  of  the  matter 

of  any  such  information  as  aforesaid  shall  be  conducted  as  near  as 

may  be  in  accordance  with  the  proceeding  upon  the  trial  of  an  issue 

of  fact  in  the  Sujjreme  Court  of  the  said  colony  and  the  parties  to 

such  information  shall  by  themselves  their  counsel  or  attorneys  have 

the  like  right  of  addressing  the  court  as  well  in  reply  as  other^vise  as 

the  parties  upon  the  trial  of  any  such  issue  of  fact  in  the  Supreme 

Court  would  have  or  be  entitled  to. 

Where  not  expressly  3.  lu  all  procccdings   uudcr  this    Act  not    herein   expressly 

to°'^ioceed°uuder  u  providcd  for  thc  Same  shall  be  regulated  and  conducted  in  accordance 

Vic.  No.  43.  with  the  provisions  of  the  law  in  force  for  the  time  being  resj)ecting 

^''cr"'964  ^°  °  ^^  summary  proceedings  before  justices  of  the  peace  out  of  sessions  and 

all  such  provisions  shall  so  far  as  the  same  are  applicable  be  in  force 

and  observed  in  all  proceedings  under  this  Act  not  herein  expressly 

provided  for  but  no  person  shall  be  imprisoned  for  non-payment  of 

any  costs  awarded  imder  the  provisions  hereof  and  any  person  who 

shall  feel  aggrieved  by  any  order  adjudication  or  warrant  made   or 

issued  under  the   provisions   hereof  shall    have   the   like   power   of 

applying  to  thc  Supreme  Court  of  the  said  colony  or  any  judge  thereof 

And  provisions         in  ordcr  to  obtain  a  proliibition  to  restrain  any  justice  or  justices  by 

therein  as  to  proin- ^yliom  auv  such  Order  adjudication  or  warrant  may  be  made  or  issued 

proceedings  under     and  the  landlord  or  agent  or   tenant  or   occupier  or  other   person 

this  Act.  interested  in  maintaining  the  same  from  proceeding  (or  from  further 

proceeding 


SUMMARY  EJECTMENT  ACT.  4SB 

proceeding  as  the  case  may  be)  upon  or  in  respect  of  the  same  as  by  3i  Victoria  Ko.  27. 

any  Act  iu  force  for  the  time  being  may  be  given  to  any  person 

feeling  aggrieved  by  the  summary  convictions  or  orders  of  justices 

of  the  peace  and  all  provisions  of  any  Act  in  force  for  the  time  being 

in  reference  to  ajjplying  for  and  obtaining  a  prohibition  in  respect  of 

such  summary  convictions   and  adjudication  and  warrant  made  or 

issued  under  the  provisions  of  this  Act  shall  be  applied  in  like  manner 

as  far  as  practicable  as  if  every  such  order  adjudication  or  warrant 

were  such  a  summary  conviction  or  order  as  aforesaid. 

4.  No  objection  shall  be  taken  or  allowed  to  any  information  information  &c.  not 
complaint  summons  conviction  or  warrant  made  or  preferred  under  or  *^  '','''? H'^f,'*'*  ■°  ^"^ 
by  virtue  of  this  Act  for  any  alleged  defect  in  substance  or  in  form  substance  or  form  but 
or  for  any  variance  between  it  and  the  evidence  adduced  on  the  part  of  *"'^''  {''j'^b'*  h"^^  ^° 
the  complainant  but  if  any  such  variance  or  defect  shall  appear  to  the  justices. 
justice  or  justices  present  at  and  acting  in  the  hearing  of  the  case  it  l''c\^':'^t  ^^''  ^^' 
shall  be  lawful  for  such  justice  or  justices  upon  such  terms  as  he  or"   ""^^ 

they  shall  think  fit  to  cause  the  said  proceedings  to  be  amended  and 
to  adjourn  the  hearing  of  the  case  to  some  future  day  if  necessary. 

Service  of  Sioiwious. 

5.  Such  summons  shall  be  served  three  clear  days  before  the  The  manner  in  which 
day  appointed  for  the  hearing  of  the  matter  of  the  information  ujion  g"™"j°'"  ^'"'^  ^° 
which  the  same  shall  issue  and  such  summons  shall  be  served  by  17  vic.  No.  10  s.  i. 
delivering  the  same  or  a  duplicate  thereof  personally  to  the  person  ^  ^'^  ''*^^' 
simimoned  thereby  or  in  case  notwithstanding  all  due  diligence  in  q^-^„^^^i  ^^  ^^^^  ji^^to 
that  behalf  such  person  cannot  be  personally  served  as  aforesaid  then  tob?  served personaUy 
bv  leaving  the  same  Avith  the  wife  or  servant  of  such  person  or  some  °"",  ^  *''"'  T'  ''™'^''' 

"1  ii  -ii  Jill-  if.       i-i  1    cable  on -nife  or 

other  competent  person  either  on  the  land  in  rcsj:)ect  ot  which  such  servant. 

summons  sball  have  been  issued  or  at  the  place  of  abode  of  the  person 

so  summoned  and  in  all  such  cases  as  aforesaid  the  person  serAdng 

such  summons  shall  explain  the  nature   and  effect   thereof  to  the  Nature  of  summons 

person  to  whom  the  same  or  the  duplicate  thereof  shall  be  delivered  ^°^||^'^^p|*|j°j;^j""J^'^^ 

unless  such  last-mentioned  person  shall  prevent  such  explanation  from  vented. 

being  made     Provided  always  that  if  notwithstanding  all  due  diligence  or  if  above  modes 
in  that  behalf  it  shall  from  any  cause  be  impracticable  to  serve  such  impracticable  by 
summons  in  any  of  the  ways  aforesaid  then  the  posting  of  the  same  i'"*''"^  °°  t  e  a»  • 
or  a  duplicate  thereof  on  some  conspicuous  part  of  the  land  in  respect 
of  Avhich  the  same  shall  have  issued  shall  be  deemed  to   be   good 
service  of  such  summons. 

Sitspension  of  Troceedinffs. 

6.  It  shall  be  lawful  for  the  justices  by  Avhom  such  adjudication  Powcr  to  justice  to 
shall  be  made  (if  it  shall  appear  to  them  fit  and  reasonable  and  just  susiicnd  proceedings 
so   to   do)    to  j)ostpone  the   issuing    of    such    warrant    and    other  fifteen iiav's''''"" 
proceedings  under  such  adjudication  or  to  suspend  the  execution  of  i''  "\''e.  ivo.  10  8.3. 
such  warrant  and  other  proceedings  for    any  period  not  exceeding "   ""^^ 

fifteen  clear  days  from  the  day  of  such  adjudication  cither  upon  such 
terms  as  to  security  or  otherAvise  or  absolutely  Avithout  imposing  any 
terms  as  to  such  justices  shall  seem  meet. 

7.  If  any  tenant  or  occupier  against  Avliom  any  such  Avarrant  Execution  of  warrant 
shall  be  granted  shall  at  the  time  Avlien  the  adjudication  in  respect  "|."y'^'-'?'».v<=donbond 
thereof  shall  be  made  offer  to  give  security  to  defend  an  action  of  ta'pay'TOstsTf^actlou 

_        _  ejectment 
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31  VicioEiiE  No.  27.  ejectment  or  other  appropriate  action  against  Mm  for  recovery  of 

to  rccoTeTiand  &c  on  P°^''^'-'^^^^  of  tlie  laud  in  rcspect  of  whicli  such  adjudication  shall  be 

oSfer  to  gircsucii seen- made  in    the   Supreme    Court   or   any  other   court    having  compe- 

wlrranT"to°V/ sus- tent  jurisdictiou  in  that   behalf  to    be    brought    by   or_  on   behalf 

pended  for  three       of  the   landlord   by  or   for   or    on    whose   behalf  the    information 

i7'''vic  No.  10  s.  5.  'LipoJi  which  such  adj  iidication  shall  be  made  shall  have  been  exhibited 

2  Gary  962.  thcu  the  csecution  of  such  warrant  and  all  other  proceedings  under 

And  if  during  that     such  adjudication  shall  be  suspended   for  three   clear   days  and  if 

interval  bond  begiveu(;[^^j^.ij2o-  that  iutei'val  such  tenant  or  occupier  shall  give  security  by  a 

joint  and  several  bond  of  two  other  responsible  persons  to  be  approved 

of  by  the  justices  by  whom  the  matter  of  such  information  shall  be 

heard  or  the  majority  of  them  in  such  sum  of  money  as  to  them 

(regard  being  had  to  the  value  of  such  land  and  to  the  probable  cost 

of  such  action  and  the  probable  length  of  time  which  must  elapse 

before  the  same  can  be  determined)  shall  seem,  reasonable  and  they 

shall  direct  to   such  landlord  his  heirs  executors  and  administrators 

conditioned  to  be  void  (in  case  such  landlord  his  heirs  executors  or 

administrators    shall    succeed    in    such    action)    upon    payment    of 

all  costs  of  suit  as  shall  be  awarded  to  or  recovered  by  such  landlord 

his  heirs  executors  or  administrators  in  such  action  and  of  all  mesne 

profits  of  the  said  land  accruing  between  the  time  of  such  adjudication 

and  the  time  when  such  landlord  his  heirs  executors  or  administrators 

shall  obtain  possession  of  such  land  by  virtue  of  such  action  and  of 

all  such  costs  as  shall  or  may  be  awarded  by  such  justices  or  the 

majority  of  them  to  be  paid  liy  such  tenant    or    occupier  to   such 

landlord  or  his  agent  then  and  in  such  case  such  warrant  shall  not  be 

executed  or  put  in  force  but  shall  become  and  be  void  and  no  fm-ther 

proceeding  shall  be  taken  under  or  in  pursuance  of  such  adjudication 

for  recovery  of  such  last-mentioned  costs  or  otherwise. 

The  Bond. 

Bond  to  he  approved  8.  Evciy    such    boud    as    hereinbefore    mentioned    shall    be 

^usUcef''^"^ ''^        approved    of    and    certified  as  so  approved    of  by   the  justices   by 

17  Vic!  No.  10  s.  6.  whom    the    matter    of    such    information    shall    be    heard    Or    the 

2  Gary  963.  majority   of  them   by  a  memorandum   in  writing   signed  by  them 

Mode  for  parlies  to  which  memorandum  shall  be  on  or  annexed  to  such  bond     Provided 

L°"cVo\t\kiaymf^l^'ays   that   the   court   in   which  any  such  action  of  ejectment   or 

the  part  of  tiie  land- other  actiou  for  the  recovery  of  the  land  in  respect   of  which  such 

lord  or  otherwise.      adjudication  shall  have  been  made  or  any  judge  of  such  court  may 

upon   application  of  the   parties   bound  thereby   or   either  of  them 

their    or    either    of   their    heirs   executors   or   administrators   in   a 

summary  way   give   such  relief  to   the  person   or  persons  making 

such   application    or    make    such   other   order   in  the  premises    as 

may    be     agreeable     to    justice    and    every    rule    or    order    made 

by    such    court   or    judge   thereupon    shall    have  the   nature   and 

effect   of  a   defeasance   to   such   bond      Provided   also   that   if  any 

unreasonable  delay  shall  occur  in  the  bringing  or  prosecuting  such 

action  of  ejectment  or  other  action  for  the  recovery  of  such  land  then 

the  court  in  which  such  action  shall  be  brought  or  any  judge  thereof 

in  case  no  such  action  shall  have  been  brought  and  be  depending 

then  any  court  having  competent  jurisdiction  to  entertain  any  such 

action  or  any  judge  of  any  such  court  may  upon  application  of  the 

parties 
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parties  boimcl  by  any  such  bond  or  either  of  tbcm  their  or  either  of  sivictomje  No.  27. 

their  heirs  executors  or  administrators  in  a  summary  way  order  or 

direct   such   bond   to   be  cancelled   and   given   up  to  the  person  or 

persons   making-    such    application    or    make;    such   other   order   or 

direction   in   the  promises  as  may  be  agiceablc   to  justice  and  if  a 

rule  or  order  shall  thereupon  be  made  by  any  coiirt  or  judge  ordering 

or  directing  such  bond  to  be  cancelled  then  such  bond  shall  upon  the 

maldng  of  such  rule  or  order  become  and  be  thenceforth  void  but 

wdthout  prejudice   to   any  action  or  other  remedy  thereon    for  any 

previous  Ijreach  of  the  condition  of  defeasance  thereof. 

Justices. 

9.  It  shall  not  be  lawful  to  bring  any  action  or  prosecution  rrotcction  of  justices 
against  the  said  justices  by  whom  such  warrant  as  aforesaid  shall  n"  v'io/No.''io  e.  7. 
have  been  issued  against  any   constable   peace   officer   or  bailiff  by  2  Caiy  9G3. 
whom  such  Avarrant  may  have  been  executed  for  issuing  such  warrant 

or  executing  the  same  respectively  by  reason  that  the  landlord  by  or 
for  or  on  whose  behalf  the  sai]_.  shall  be  obtained  had  not  lawful 
right  to  the  possession  of  the  land  in  respect  of  Avhich  such  warrant 
shall  have  been  issued. 

Landlords. 

10.  In  all  cases  where  at  the  time  of  executing  any  such '^^ere  landlords' titio 
warrant  the  landlord  by  whom  or  for  or  on  whose  behalf  such  aTrespats'cr  but  b^^'^ 
warrant  shall  have  been  obtained  shall  have  as  against  the  person  iJ^We  by  action  on  tho 
in  possession  of  such  land  lawful  right  to  the  possession  thereof  then  i^arTty.""^  ""^  uregu- 
neither  such  landlord  nor  his  agent  nor  any  other  person  acting  on  X'c^^'^'  ^°'  ■^'^ ''  ^' 
his  behalf  shall  be  deemed  to  be  a  trespasser  by  reason  merely  of  any  "  "'"^ 
irregularity  or  informality  in  the  way  of  proceeding  for  obtaining 
possession  under  the  authority  of  this  Act  but  the  party  aggrieved 

may  if  he  think  fit  bring  an  action  on  the  case  for  any  such 
irregularity  or  informality. 

11.  No   such   warrant   nor   anvthing   herein    contained   shall  ^<^'  "°'  '^  protect 

,,  111T1  1  />"  1  11     ii?  1    persons  who  have  no 

protect  any  landlord  by  Avhom  or  tor  or  on  whose   behaii  any  such  legai  right. 

warrant  for  the  delivery  of  possession  of  any  land  shall  be  obtained  ^''^'''^■^^°-  ^'^  5•^• 

as  aforesaid  from  any  action  Avhich  may  be  brought  against  him  by "   '''^ 

any  person  in  possession  of  such  land  or  any  part  thereof  for  or  in 

respect  of  any  entry  upon  or  taking  possession  thereof  under  or  by 

virtue  of  any  such  warrant  where  such  landlord  shall  not  at  the  time 

of  executing   the   same  have  as  against   such   person   in  possession 

lawful  right  to  the  possession  tlicrcof  and  in  all  such  cases  as  last 

aforesaid  such  landlord  shall  be  liable  in  respect  of  such  entry  and  And  in  such  case 

taking  possession  in  like  manner  as  if  the  same  had  been  made  or  ^"^";"'"''^ '■^^''"''-'""^'^ 

taken   by   him   or   by   his   direction   Avithout   the  authority   of  any "  "'*^''^*'"' 

such  Avarrant      Provided   also   that  nothing   herein  contained  shall 

prejudicially  affect  any  rights  to  AA'hich  any  person  may  be  entitled 

as  outgoing  tenant  by  custom  of  the  country  or  otherwise. 

Fo)'ms. 

12.  The  forms  in  the  schedule  to  this  Act  annexed  or  any  Forms. 
other  forms  to  the  like  effect  may  be  used  in  carrying  out  of  the  g^'c^g^"' ^° '• 
provisions  of  this  Act     Provided  always  that  this  enactment  shall 

not  invalidate  any  information  summons  adjudication  order  bond 

warrant 
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31  VicTOEis  No.  27.  ■warrant  or  other  proceeding  wMcli  may  be  laid  or  drawn  in  any  other 
appropriate  form  or  manner. 

Commencement  and  Short  Title. 
Commencement  of  -^^    rpMs    Act    shaU   commence    on    the   thii'ty-first    day    of 

December  one  thousand  eight  himdred  and  sixty-seven  and  may  be 
Short  title.  referred  to  as  the  "  Simmary  Ejectment  Act  of  1861." 


THE  SCHEDULE  REFERRED  TO. 
Forrn  of  Information. 
District  of  [the  district  in  which  '\ 
the  land   of  tvhich  jyossession  \ 
is  sought    to   be    recovered  is 
situate^ 

To  wit. 

Be  it  remembered  tbat  on  tlie  clay  of  in  tlie  year  of  our  Lord 

one  tliousand  eight  hundred  and  [describing']  in  the  colony  of  Queensland 

A.B.   \_or  CD.  the  agent  of  A.B.]    the  landlord  of  the  land  hereinafter  described 
informed  me  Esquire,  one  of  lier  Majesty's  justices  of  the  peace  in  and  for 

the  colony  aforesaid  [describing  the  jurisdiction  of  the  justices  before  tchom  the  information 
is  exhibited']  that  theretofore  E.P.  held  from  the  said  A.B.  by  virtue  of  a  tenancy  for 
a  term  of  years  [or  from  year  to  year  or  from  month  to  month  or  from  week  to  week  or  at 
will  or  at  sufferance  or  otherwise  as  the  case  mag  be]  all  that  parcel  of  land  [or  all  that 
messuage  or  dwelling-house  or  othermise  according  to  the  fact]  situate  in  the  [citg  town 
parish  or  other  locality]  in  the  district  of  in  the  colony  aforesaid  bounded 

[describing  the  land  by  name  abuttals  or  otherwise  with  sufficient  jjarticularity  to  identify 
the  same]  and  that  the  said  tenancy  expired  by  effluxion  of  time  [or  was  determined  by 
notice  to  quit  or  demand  of  possession]  on  or  about  the  day  of  then 

instant  [or  last  past  or  otherwise  according  to  the  fact]  and  that  such  land  was  at  the 
time  of  my  being  so  informed  as  aforesaid  actually  occupied  by  the  said  E.F.  [or  G  H.  a 
person  claiming  under  the  said  E.F.]  and  that  the  said  E-F.  [or  G.H.]  neglected  to  quit  and 
deliver  up  possession  thereof  and  that  the  said  A  B.  then  had  lawful  right  aS  against  the 
said  E.F.  [or  G.H.]  to  the  possession  of  such  land  and  thereupon  the  said  A  B.  [or  G.D-] 
prayed  that  the  said  A.B.  might  be  put  into  possession  of  the  said  land  under  and  by  virtue 
of  the  provisions  of  the  statute  in  such  case  made  and  provided. 
Exhibited  at  aforesaid  on  the ") 

day  and  year  first  above  written  |-  J.P. 

before  me  )  The  justice  abovenamed. 


Form  of  Summons. 
To  E.F.  [or  G.H.] 

Whereas  an  information  has  been  exhibited  this  day  before  me  the  undersigned  [Itere 
describe  the  justice  as  in  the  information]  by  A.B.  [or  CD.  the  agent  of  A.B.]  praying 
that  the  said  A.B.  may  under  and  by  virtue  of  the  provisions  of  the  statute  in  such  case 
made  and  provided  be  put  into  possession  of  [here  describe  the  land  as  in  the  information'} 
of  which  it  is  therein  alleged  you  are  now  in  the  actual  occupation  on  the  ground  that  the 
same  was  held  from  the  said  A.B.  by  you  [or  E.F.  under  whom  it  is  also  therein  alleged  you 
claim]  by  virtue  of  a  tenancy  for  a  term  of  years  [or  otherxoise  as  averred  in  the  information] 
which  expired  by  effluxion  of  time  [or  otherwise  as  averred  in  the  inforynation]  on  or  about 
the  day  of  now  instant  [or  last  past  or  otherwise  as  averred  in  the 

information]  and  that  you  neglect  to  quit  and  deliver  possession  of  the  said  land  These 
are  therefore  to  command  you  in  Her  Majesty's  name  to  be  and  appear  on  the  day 

of  now  instant  [or  nest  ensuing]  at  the  hour  of  of  the  clock  in  the 

forenoon  at  [the place  where  the  petty  sessions  of  the  district  in  which  the  land  in  question 
is  situated  usually  sit]  and  so  from  day  to  day  at  the  same  hour  of  the  day  until  the  matter 
of  the  said  information  shall  be  disposed  of  before  such  two  or  more  of  Her  Majesty's  justices 
of  the  peace  as  may  be  there  to  show  cause  why  the  said  A.B.  should  not  bo  put  into 
possession  of  the  said  land  and  why  you  should  not  be  adjudged  to  pay  to  the  said  A.B.  [or 
CD.]  his  oostfl  of  proceeding  to  obtain  and  of  recovering  possession  of  the  said  land     And 

take 
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take  notice  tbat  if  you  fail  to  appear  ami  show  cause  as  aforesaid  you  will  be  liable  to  have  a  31  Victobije  No.  27. 

warrant  issued  against  you  under  which  such  possession  of  the  said  land  may  be  given  to  the  

said  A. 15.  and  to  bo  adjudged  to  pay  such  costs  as  aforesaid. 
Given  under  my  hand  the  J-'^y") 

of  in  the  year  of  our  Lord  >•  J. P. 

one  thousand  eight  hundred  and       )  The  justice  abovenamod. 


Form  of  Adjudication  in  favor  of  Landlord  and  Award  of  Costs  to  him  or  his  Agent. 
District  of  [^As  in  information']  ) 
To  wit.  j 

Whereas  an  information  was  exhibited  on  the  day  of  now  instant 

[or  last  past]  by  A.B.  [oc  CD.  the  agent  of  A.B.]  praying  that  the  said  A.B.  might  under 
and  by  virtue  of  the  provisions  of  the  statute  in  such  case  made  and  provided  be  put  into 
possession  of  [here  describe  the  land  as  in  the  information]  of  which  it  was  therein  alleged 
that  E.F.  [or  G.II  ]  was  then  in  the  actual  occupation  on  the  ground  that  the  same  was 
held  from  the  said  A.B.  by  the  said  E.F.  [or  E.F.  under  whom  it  was  also  therein  alleged 
the  said  G.H.  claimed]  by  virtue  of  a  tenancy  for  a  term  of  years  [or  oihencise  as  averred 
in  the  information]  which  expired  by  effluxion  of  time  [or  otherwise  as  in  the  information] 
on  or  about  the  day  of  then  instant  [or  last  past  or  otherwise  as  averred 

in  the  information]  and  that  the  said  E.F.  [or  G.II.]  neglected  to  quit  and  deliver  pos.session 
of  the  said  land  And  whereas  thereupon  a  summons  to  the  said  E.F.  [or  G  11.]  was  duly 
issued  and  served  whereby  the  said  E  F.  [oc  G.II.]  was  duly  summoned  to  be  and  appear  on 
the  day  of  now  instant  [or  last  past]  at  the  hour  of  of  the  clock 

in  the  forenoon  at  [as  in  the  summons  being  the  place  where  the  petty  sessions  of  the  said 
district  usiialli/  siV]  and  so  from  day  to  day  until  the  matter  of  the  said  information  should 
be  disposed  of  before  such  two  or  more  of  Her  Majesty's  justices  of  the  peace  as  might  then 
be  there  to  show  cause  why  the  said  A.B.  should  not  be  put  into  possession  of  the  said  land 
and  why  the  said  P].F.  [or  G.H.]  .should  not  be  adjudged  to  pay  to  the  said  A.]?,  [or  CD.] 
his  costs  of  proceeding  to  obtain  and  of  recovering  possession  of  the  said  land  And  whereas 
the  matter  of  the  said  information  has  in  pursuance  of  such  summons  to  the  said  E.F.  [or 
G.II.]  as  aforesaid  been  duly  heard  by  and  before  us  [the  justices  makinr/  the  adjudication] 
of  Iler  Majesty's  justices  of  the  peace  in  and  for  the  colony  aforesaid  [dencribing  the 
jurisdiction  of  the  justices  by  whom  the  matter  is  heard]  at  the  said  place  at  which  the  said 
E.F.  [or  G.H.]  }vas  so  summoned  to  appear  as  aforesaid  we  being  all  [or  a  majority  of]  the 
justices  then  and  there  sitting  and  the  said  A.B.  [or  C.D.]  hath  given  duo  proof  according 
to  law  to  the  satisfaction  of  us  of  the  creation  and  of  the  expiration  [or  determination]  in 
manner  aforesaid  of  the  said  tenancy  and  the  said  A.B.  had  at  the  time  of  the  service  of  the 
said  summons  upon  the  said  E.F.  [or  G.H.]  and  at  the  time  of  the  said  hearing  and  now  has 
lawful  right  as  against  the  said  E.F.  [or  G.II.]  to  the  possession  of  the  said  land  and  that 
said  E.F.  [or  G.H.]  was  the  tenant  in  possession  or  the  actual  occupier  of  the  said  land  at 
the  time  of  the  said  service  of  the  said  summons  And  whereas  the  said  E.F.  [or  (J. II  ] 
duly  appeared  in  pursuance  of  the  said  summons  and  according  to  the  exigency  thereof 
before  us  to  defend  himself  touching  the  matter  of  the  said  information  but  did  not  show 
any  rea.sonable  cause  to  us  [or  And  whereas  the  said  E.F.  [or  G.II.]  not  having  a]ipeared  in 
pursuance  of  the  .said  summons  or  according  to  the  exigency  thereof  due  proof  of  the  .service 
of  the  said  summons  was  given  to  us]  and  no  reasonable  cause  was  in  fact  shown  or  appeared 
to  us  why  we  should  not  adjudge  the  said  A.B.  to  be  entitled  to  the  possession  of  the  said 
land  Now  therefore  we  do  hereby  adjudge  that  the  said  A  B.  is  entitled  to  the  possession 
of  the  said  land  and  tliat  a  warrant  shall  issue  in  accordance  with  the  provisions  of  the 
statute  in  such  case  made  and  provided  for  putting  the  said  A.B.  into  possession  of  the  said 
land  within  (not  less  than  seven  nor  more  than)  thirty  clear  days  from  the  date  thereof  [here 
add  in  case  costs  shall  be  awarded  tn  the  landlord  or  Ids  agent]  and  wc  do  assess  the  costs 
of  the  said  A.B.  [or  CD.]  of  proceeding  to  obtain  and  of  recovering  possession  of  the  said 
land  at  the  sum  of  £  which  said  sum  of  money  wc  do  award  to  the  said  A.B.  [or 

CD.]  for  his  said  costs  and  we  do  order  and  adjudge  that  the  same  shall  be  paid  forthwith 
by  the  said  E.F.  [or  G.II.]  to  the  said   A.B.   [or   CD.]     And  we  do  further  award  and 
adjudge  that  if  the  same  shall  not  be  paid  forthwith  tiiat  the  same  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  E.F.  [or  G.II.] 
Witness  our  hands  and  seals  the  ") 

day  of  in  the  year  of  our  Lord  >  [L.S.]  J. P. 

one  thousand  eight  hundred  and       J  [l.s.]  J.P. 

Form 
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3IV1C1OB12:  No.  27.  Form  of  Warrant  of  Possession. 
District  of  \as  in  the  information']  ) 

To  a  constable  [or  peace  officer  or  acting]  for  the  district  of 

[or  other  place  as  the  case  may  6e]  in  the  colony  of  Queensland  and  to  all  other 
constables  and  peace  officers  of  [or  acting  for  the  said  district  or  other 
place  as  the  case  laay  &e]  and  to  each  of  them  \or  To  all  constables  and 
peace  officers  of  \or  acting]  for  the  district  of  \or  other  jilace  as  the 

case  may  Jc]  in  the  colony  of  Queensland  and  to  each  of  them]    [  or  To 
a  special  bailiff  for  the  purposes  hereinafter  mentioned]     [or  To 
and  special  bailiffs  for  the  purposes  hereinafter  mentioned  and  to 

each  of  them.] 
Whereas  we  the  undersigned  of  Her  IMajesty's  justices  of  the  peace  in  and  for 

the  colony  of  Queensland  [describing  the  jurisdiction  of  the  justices  mahing  the  adjudication'] 
in  pursuance  of  the  provisions  of  the  Act  of  the  Parliament  of  the  said  Colony  passed 
in  the  thirty-first  year  of  the  reign  of  Her  Majesty  Queen  Victoria  intituled  "An 
"  Act  for  the  speedy  recovery  of  the  possession  of  tenevients  unlaio fully  held  ooer" 
did  on  this  day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  upon  hearing  the  matter  of  an  information-  exhibited  by  A.B.  [or  CD 

the  agent  of  A.B.]  against  E.F.  [or  G.H.]  adjudge  that  the  said  A.B.  is  entitled  to  the 
possession  of  [here  describe  the  land  as  in  the  information']  and  we  did  also  adjudicate  that 
a  warrant  should  issue  in  accordance  with  the  provisions  of  the  said  Act  for  putting  the 
said  A.B.  into  possession  of  the  said  land  within  [as  in  adjudication]  clear  days  from  the 
date  thereof  Now  therefore  we  do  authorise  and  command  you  [and  if  directed  to  more 
than  one  person    each  of  you]  within  the  period  of  clear  days  from  the  date  hereof 

on  any  day  except  on  Sunday  [and  if  either  Christmas  Bay  or  Good  Friday  shall  occur 
during  the  interval  add  or  Christmas  Day  or  Good  Friday  as  the  case  may  require]  between 
the  hours  of  nine  of  the  clock  in  the  forenoon  and  four  of  the  clock  in  the  afternoon 
(with  or  without  the  aid  of  the  said  A.B.  [or  CD.]  or  any  other  person  or  persons  whom 
you  may  think  requisite  to  call  to  your  assistance)  to  enter  by  force  if  needful  into  and 
upon  the  said  land  and  eject  all  persons  thereout  and  therefrom  and  to  give  possession  of  the 
same  to  the  said  A.B.  [or  CD.  as  such  agent  as  aforesaid  on  behalf  of  the  said  A.B.] 
Given  under  our  hands  the  day ") 

of  in  the  year  of  our  Lord  [•  J.P. 

one  thousand  eight  hundred  and        J  '  J.P. 


Form  of  Bond  as  Security  to  Defend  Action  and  Supersede  Execution  of  'Warrant. 

Know  all  men  by  these  presents  that  we  K.L.  of  in  the  colony  of  Queensland 

and  M.N.  of  in   the  colony  aforesaid  are  jointly  and  severally  held  and 

firmly  bound  unto  A.B.  of  in  the  colony  aforesaid  in  the  sum  of  pounds 

of  lawful  British  money  to  be  paid  to  the  said  A.B.  his  executors  or  administrators  for  which 
payment  to  be  well  and  truly  made  wo  bind  ourselves  our  heirs  executors  and  administrators 
jointly  and  each  of  us  binds  himself  his  heirs  executors  and  administrators  severally  by  these 
presents. 

Sealed  with  our  seals  dated  the 

day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and 

Whereas  Esquires  of  Her  Majesty's  justices  of  the  peace 

in  and  for  the  colony  of  Queensland  [describitig  the  jurisdiction  of  the  justices  bi/  whom  the 
adjudication  was  made]  in  pursuance  of  the  provisions  of  the  Act  of  the  Parliament 
of  the  said  colony  passed  in  the  thirty-first  year  of  the  reign  of  Her  Majesty  Queen 
Victoria  intituled  "An  Act  for  the  speedy  recovery  of  possession  of  tenements 
"  vnlawfnlly   held   over"    did    on    the  day    of  now    instant    [or    last 

past]  upon  hearing  the  matter  of  an  information  exhibited  by  the  abovcnamcd  A.B.  [or 
CD.  as  agent  of  the  abovenamed  A.B]  against  E.F.  [or  G.H.]  adjudge  that  the  said  A.B. 
was  entitled  to  the  possession  of  [here  describe  the  land  as  in  the  information]  and  did  also 
adjudge  that  a  warrant  should  issue  according  to  the  provisions  of  the  said  Act  for  putting 
the  said  A.B.  into  possession  of  the  said  land  [here  add  in  case  costs  were  awarded  to  the 
landlord  or  his  agent]  and  the  said  justices  asses.sed  the  costs  of  the  said  A.B.  [or  CD.] 
of  proceeding  to  obtain  and  of  recovering  possession  of  the  said  lands  at  the  sum  of 
[as  in  the  adjudication]  which  sum  they  did  award  to  the  said  A.B  [or  CD.]  for  his  said 
costs  and  the  said  justices  did  order  and  adjudge  that  the  same  should  be  paid  by  the  said 

E.F. 
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E.F.  [of  G.H]   to  the  said  A.B.  [or  CD]     And  whereas  at  the  time  when  the  said  31  Yicxobix  No. 27. 

adjudication  was  made  the  said  E.F.  [or  G.IL]  in  pursuance  of  the  provisions  in  that  behalf  

contained  in  the  said  Act  offered  to  give  security  to  defend  an  action  of  ejectment  or  other 
ajjpropriate  action  against  liim  for  recovery  of  possession  of  the  said  land  in  the  Supreme 
Court  of  the  said  colony  or  any  other  court  having  competent  jurisdiction  in  that  behalf  to 
be  brought  by  or  on  behalf  of  tlie  said  A.B.  And  whereas  the  said  justices  in  accordance 
with  the  provisions  in  that  behalf  contained  in  the  said  Act  directed  that  the  sum  of  money 
in  which  the  bond  in  that  behalf  mentioned  in  the  said  Act  shotild  be  given  should  be  the 
abovenamed  sura  of  pounds  and  the  said  justices  have  approved  of  the  above 

bounden  K  L  and  M.N.  as  two  responsible  persons  to  enter  into  the  said  bond  and  the  said 
justices  have  approved  hereof  as  such  bond  as  aforesaid  Now  the  condition  of  the  above 
written  bond  is  such  that  (in  case  the  said  A.B.  his  heirs  executors  or  administrators  shall 
succeed  in  such  action  as  aforesaid  for  tiie  recovery  of  the  .said  land)  if  the  said  E.F.  [or 
G.n.]  his  executors  or  administrators  or  any  person  on  his  or  their  behalf  shall  pay  to  the 
said  A  B.  his  heirs  executors  or  administrators  all  such  costs  of  suit  as  shall  be  awarded  to 
or  recovered  by  the  said  A.B  his  heirs  executors  or  administrators  in  such  action  and  all 
mesne  profits  of  the  said  land  accruing  between  the  time  of  the  aforesaid  adjudication  and 
the  time  when  the  said  A.B.  his  heirs  executors  or  administrators  shall  obtain  posfsession  of 
the  said  land  by  virtue  of  such  action  [here  add  in  ease  cosls  are  awarded  to  ihe  landlord 
or  his  agcnf\  and  the  said  sum  of  so  ordered  and  adjudged  by  the  said  justices  to  be 

paid  by  the  said  E.F.  or  G.II.  to  the  said  A.B.  or  CD.]  as  aforesaid  then  the  said  above- 
written  bond  shall  be  void. 

Signed  sealed  and  delivered  by  the  above-  "j 

named  K.L.  and  M.N.  in  the  presence  \  [r,  s.]  K.L. 

of  O.P.  the  attesting  j  [l.s.]  M.N. 

witness  or  witnesses.  J 


Form  of  Memorandum  to  be  Written  on  or  Annexed  to  such  Bond  and slf/ned  hy  the  Justices. 

We  the  justices  named  in  this  [oc  the  annexed]  bond  do  hereby  certify  that  we 
approve  thereof. 

As  witness  our  hands  the  ^^1~) 

of  in  the  year  of  ourLord  one,>  J.P. 

thousand  eight  hundred  and  )  J.P. 


Form  of  Adjudication  in  favor  of  Tenant  or  Occupier  and  Award  of  Costs  to  him. 
District  of  [as  in  the  information  ] ") 

To  wit.  3 

Whereas  an  information  was  exhibited  on  the  day  of  now  instant 

[or  last  past]  by  A.B.  [or  CD.  the  agent  of  A.B.]  praying  that  the  said  A.B.  niiglit  under 
and  by  virtue  of  the  provisions  of  the  statute  in  such  case  made  and  provided  be  put  into 
possession  of  certain  land  situate  in  the  district  of  in  the  Colony  of  Queensland 

therein  described  or  referred  to  of  which  it  was  therein  alleged  that  E  F.  [or  G.H.]  was 
then  in  the  actual  occupation  and  thereupon  a  summons  to  the  said  E.F.  [or  G.H.]  was 
duly  issued  and  served  whereby  the  said  E.F.  [or  G.H.]  was  duly  summoned  to  be  and 
appear  on  the  day  of  now  instant  [or  last  past]  at  the  hour  of 

of  the  clock  in  the  forenoon  [as  in  the  summons  hcing  the  place  where  the  petty  sessions  of 
the  said  district  usually  sW]  and  so  from  day  to  day  until  the  matter  of  the  said  information 
should  be  disposed  of  before  such  two  or  more  of  Fler  Jlajesty's  justices  of  the  peace  as 
might  then  be  there  to  .show  cause  why  the  said  A.B.  .should  not  bo  put  into  possession  of 
the  said  land  And  whereas  the  matter  of  the  said  information  has  in  pursuance  of  such 
summons  to  the  said  E.F.  [or  G.II.]  as  aforesaid  been  duly  called  on  before  us  [the  justices 
making  the  adjudication']  of  Ilcr  Majesty's  ju.stices  of  the  peace  in  and  for  the  Colony 
aforesaid  [describing  the  jurisdiction  of  the  justices  before  whom  the  matter  is  called  oh]  at 
the  said  place  at  which  the  said  E.F.  [or  G.II]  was  so  summoned  to  appear  as  aforesaid 
we  being  all  [or  a  majority]  of  the  justices  then  and  there  sitting  and  the  said  E.F.  [or 
G.II.]  having  then  and  there  appeared  before  us  to  defend  and  oppose  the  said  information 
and  the  said  A,B.  [or  C.D.]  having  failed  to  appear  [or  having  also  appeared  but  having 
failed  to  give  proof  to  our  satisfaction]  in  support  of  his  .said  informatiim  we  do  therefore 
adjudge  that  the  said  information  be  dismissed  and  the  same  is  hereby  dismissed  accordingly 
[here  add  in  case  costs  shall  be  awarded  to  the  tenant  or  occupier]  And  we  do  a.ssess  the 
costs  of  the  said  P].F.  [or  G.II.]  of  appearing  and  defending  and  opposing  the  said  informa- 
tion at  the  sum  of  which  said  sum  of  money  we  do  award  to  the  said  E.F.  [or  G.H.]  for 

hii 


442  SUMMARY  EJECTMENT  ACT. 

31  Victobij:  No.  27.  liis  said  costs     And  we  do  order  and  adjudge  that  the  same  shall  be  paid  by  the  said  A.B. 

lor  CD.]  to  the  said  E.F.   [or  G.H.]     And  we  do  further  award  and  adjudge  that  if  the 

same  be  not  paid  forthwith  that  the  same  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  A.B.  [o;-  CD.] 

Witness  our  hands  and  seals  the  ^^J^ 

of  in  the  year  of  our  Lord  one  [•  [l.s.]  J.P. 

thousand  eight  hundred  and  j  [l.s.]  J.P. 

Form  of  Distress  Warrant  for  Non-payment  of  Costs. 
To  a  constable  \_or  peace  officer  of  or  acting]  for  the  district  of 

[or  other  2ylacc  as  the  case  may  6e]  in  the  Colony  of  and  to  all  other 

constables  and  peace  officers  of  or  acting  for  the  said  district  [or  other  place 

as  the  case  may  be']  and   to  each  of  them.       [Or  To  all  constables  and  peace 

officers  of  or  acting  for  the  district  of  [or  other  place  as  the  case 

may  ie]  in  the  Colony  of  and  to  each  of  them.]     [  Or  To 

a  person  specially  named  for  the   purposes   hereinafter  mentioned.]     [Or 

To  and  persons  specially  named  for  the  purposes  hereinafter 

mentioned  and  to  each  of  them.] 

Whereas  on  the  day  of  now  instant  [or  last  past]  at  [the  place 

where    the    adjudication    took  place]   in   the   district  of  in   the  Colony  of 

Queensland   the   matter   of   an    information    exhibited  by   A.B.  [or    CD.    the  agent  of 

A.B]   against   E.F.   [o;- G.H.]  under  and  by  virtue  of  the  provisions  of  the  Act  of  the 

Parliament    of  the  said  Colony  passed  in  the  thirty-first  year  of  the  reign  of  Her  Majesty 

Queen   Victoria    intituled    "An  Act  for  the  speedy  recovery   of  the  possession  of  tene- 

''  ments  unlawfully  held  over"  was  duly  heard  and  adjudicated  by  [the  justices  making  the 

adjudication']  of  Her  JIajesty's  justices  of  the  peace  in  and  for  the  said  colony  [describing 

the  jurisdiction   of  the  justices    making   the    adjudication]    and    such    adjudication    was 

in    favor    of     the    said     A.B.    [or     CD.    on     behalf    of     the    said     A.B.     [or     E.F.     or 

G.H.]    and    in    and   by    such    adjudication     the   said  justices   did    assess   the   costs  of 

the  said  A.B.  [or  CD.   or   E.F.  or  G.H.]  in  the  premises  at  the  sum  of 

[as    in   the   adjudication]    and    did    award   to  the  .said  A.B    [or   CD.  or  E.F.  or  G  H.] 

the  said  sum  of  money  for  his  said  costs  and  did  order  and  adjudge  that  the  same  should  be 

paid  forthwith  by  the  said  E.F.  [or  G.H.]  to  the  said  A.B.  [or  CD.  or  by  the  said  A.B.  or 

CD.  to  the  said  E.F.  or  G.H.]  and  that  if  the  same  shoijld  not  be  forthwith  paid  the  same 

should  be  levied  by  distress  and  sale  of  the  goods  and  chattels   of  the  said  E.F.  [or  G.H. 

or  A.B.  or  C  D.]  and  in  default  of  sufficient  distress   that   the   said  E.F.    [or  G.H.  or  A.B. 

or  CD.]  should  be  imprisoned  in  Her  Majesty's  gaol  at  in  the  said  Colony  for  the 

period  of  unless  the  said  sums  and  all  costs  and  charges  of  the  said  distress  and  of 

the  commitment  and  conveyance  of  the  said  E.F.  [or  G.H.  or  A.B.  or  CD.]  to  the  said  gaol 

should  be  sooner  paid     And   whereas  the  said   E.F.   [or   G.H.   or  A.B.  or  CD.]    hath  not 

paid  the  said  sum  of  money  so  ordered  and  adjudged  to  be  paid  by  him  for  the  said  costs  as 

aforesaid   but   therein   hath  made   default     These   are    therefore   to  command  you  in  Her 

Majesty's  name  forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  E.F.  [or 

G.H.  or  A.B   or  CD.]  and  if  within  the  period  of  clear  days  after  the  making  of 

such  distress  the  said  sum  of  money  abovementioned  together  with  the  reasonable  charges  of 

taking  and  keeping  the  'said  distress  shall  not  be  paid  that  then  you  do  sell  the  said  goods 

and  chattels  so  by  you  distrained  and  do  pay  the  money  arising  from  such  sale  unto 

the  clerk  of  petty  sessions  of  tlie  justices  of  the  peace  for  the  said  district  of  in 

order  that  he  may  pay  and  apply  the  same  as  by  law  directed  and  may  render  the  overplus 

if  any  on  demand  to  the  said  E.F.  [or  G.H.  or  A.B.  or  CD.] 

Given  under  my  hand  and  seal  the  cl^y") 

of  in  the  year  of  our  Lord  one  >•  [i,.s.]  J.P. 

thousand  eight  hundred  and  ) 


An 
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An  Act  to   Consolidate  and  Amend  the  Laws3ivicTOBi*No.23. 
relating  to  Aliens.         [2Sth  December,  1867. 

WHEREAS  it  is  expedient   to   coasolidate   and   amend   the   laws  Preamble, 
relating  to  aliens     Be  it  enacted  by  the  Queen's  Most  Excellent 
Majesty  by  and  with  the  advice  and  consent  of  the  Legislative  Council 
and  Legislative  Assembly  of  Queensland  in  Parliament  assembled  and  by 
the  authority  of  the  same  as  folloAvs — 

Privileges  of  Women. 

1.  Every  person  now  born  or  hereafter  to  be  born  out  of  Her  Persons  bom  of  a 
Majesty's    dominions  of  a  mother  being  a  natural  born   subject  of  the  f"Yip'™T°"'39  ^  ^ 
United  Kingdom  of  Great  Britain  and  Ireland  shall  be  capable  of  taking  ii  Pring  5. 

to  him  or  her  or  his  or  her  heirs  executors  or  administrators  any  estate 
real  or  personal  within  the  colony  of  Queensland  by  devise  or  purchase  or 
inheritance  or  succession. 

2.  Any  woman  married  or  who  shall  be  married  to  a  natural  born  Woman  naturalized 
subject  or  person   naturalized  shall  be  deemed  and  taken  to  be  herself  ^[  vjc^Nr  39  e  u 
naturalized  and  have  all  the  rights  and  privileges  of  a  natural  born  subject  1  Pring  17. 
within  the  said  colony. 

Aliens  in  General. 

3.  Every  alien  being  the  subject  of  a  friendly  state  shall  and  niay^ijg,,  friends  may 
take  and  hold  by  purchase  gift  bequest  representation  or  otherwise  every  i'oi<i  personalty, 
species  of  personal  property  except  chattels  real  as  fully  and  effectually  to  1  pri',',g  ^^^      ^'    ' 
all  intents  aqd  purposes  and  Avith  the  same  rights  remedies  exemptions 

privileges  and  capacities  as  if  he  or  she  were  a  natural  born  subject  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

4.  Every  alien  now  residing  in  or  who  shall  hereafter  come  to  Alien  residents  may 
reside   in    any   part   of  the   said    colony    and    being   the    subject    of  a ''°''"';"''^ ''°'" 
friendly  state  may  by  grant  lease  demise  assignment  bequest  representation  i'rvic.''No^'^3"'B.  3. 
or  otherwise  take  and  hold  any  lands  houses  or  other  tenements  for  the  ^  -^""S  is. 
purpose  of  residence  or  of  occupation  by  him  or  her  or  his  or  her  servants 

or  for  the  purpose  of  any  business  trade  or  manufacture  for  any  term  of 
years  not  exceeding  twenty-one  years  as  fully  and  eflectually  to  all  intents 
and  purposes  and  with  the  same  rights  remedies  exemptions  and  privileges 
except  the  right  to  vote  at  the  elections  of  members  of  the  Legislative 
Assembly  of  the  said  colony  as  if  he  were  a  natural  born  subject  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

Etiropecm  and  Korth  American  Aliens. 

5.  Any  alien  being  a  native  of  an  Eiu'opean  or  North  American  Certain  aliens  taiing 
state  and  not  being  an  alien  enemy  who  shall  attend  before  one  or  more  lllaUb^na'turaiileT^ 
justices  of  the  peace  in  petty  sessions  assembled  and  take  and  subscribe  2.-,  vic.  No.  9  s."^  2. 
the  oath  of  allegiance  to  Her  Majesty  contained  in  the  schedule  to  ^  ^''""s  is. 

this  Act  annexed  shall  thenceforth  be  a  naturalized  British  subject 
within  the  meaning  of  the  laws  now  in  force  and  such  justice  or 
justices  is  or  are  hereby  authorised  and  required  to  administer  the 
said  oath. 

Aeiatio 
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siYicTOEUE  No.  2°.  Asiatic  or  African  Aliens. 

Asiatic  and  African  C  No  Asiatic  01'  Afi'icaii  alien  shall  be  entitled  to  be  natnralized 

aliens  to  be  married  as  a  Britisli  snbiect  uuless  such  alien  shall  be  married  and  shall  haA'e 
three  years  in  colony,  resided  in  the  colonj  for  a  period  of  three  years  Provided  also  that  the 
i^Prin"'  i«°  ^  ^  ^  ^^^^  ^^  ^^^^  ^^^"^  alien  shall  at  the  time  of  his  being  so  naturalized  reside 

within  the  colony. 
Memorial  for  certic-  7.  It  shall  be  lawful  for  any  such   Asiatic  or  African   alien  as 

if  Vic  No  39  s  5  fi-foi'^^said  to  preseut  to  the  Governor  of  the  said  colony  for  the  time  being  a 

I  Pring  iG.  '  memorial  stating  the  age  profession  trade  or  other  occupation  of  the  memo- 

rialist and  the  duration  and  places  of  his  or  her  residence  in  Queensland 

and  all  other  the   grounds  on  which  he  or  she  seeks  to   obtain  any  of 

the  rights  and  capacities   of  a  natural  born  British  subject  within  the 

-  said  colony  and  praying  the  said  Governor  to  grant  to  the  memorialist 

the  certificate  hereinafter  mentioned. 

Certificates  issued.  8.  Every  such  memorial  shall  be  considered  by  the  said  Governor 

i^Prin^Te  ^^  ^        '^^^^  shall  inquire  into  the  circumstances  of  each  case  and  receive  all  such 

evidence  as  shall  be  offered  by  affidavit  or  otherwise  as  he  may  deem 

necessary  or  proper  for  proving  the  truth  of  the  allegations  contained  in 

such   memorial  and    the    said    Governor    if  he  shall  so    think  fit    may 

issue  a  certificate  reciting  such  of  the  contents  of  the  memorial  as  he 

shall  consider  to  be  true  and  material  and  granting  to  the  memorialist 

(upon  his  or  her  taking  and  subscribing  the  oath  of  allegiance)   all  the 

rights  and  capacities  within  the  said  colony  of  a  natural  born  British 

subject  except  the  capacity  of  being  a  member  of  either  the  Executive  or 

the  Legislative  Council  or  the  Legislative  Assembly  and  except  the  rights 

and  capacities  (if  any)  specially  excepted  in  and  by  such  certificate. 

,   ,,   ,         ,,  ,  9.  Such  certificate  shall  be  enrolled  for  safe  custody  as  of  record 

And  to  be  enrolled.      .,r,  _,  „,  .ii  t  i-  i     Ti- 

ll Vic.  No.  39  s.  7.  in  the  Supreme  Court  of  the  said  colony  and  may  be  inspecteci  and  copies 

27'^Vi!fNo  14  s  20  thereof  taken  under  such  regulations  as  the  Chief  Justice  and  one  other 

3  Pring  316.  judge  of  the  Said  Supreme  Court  shaU  direct. 

Oath  to  be  taken.  10-  Within  sixty  days  from  the  day  of  the  date  of  such  certificate 

II  Vic.  No.  39  8. 8.  every  memorialist  to  whom  rights  and  capacities  shall  be  granted  by  such 
™^    ■  certificate  shall  take  and  subscribe  the  oath  of  allegiance  to  Her  Majesty 

before  one  or  more  justices  of  the  peace  in  petty  sessions  assembled. 
Power  of  Governor.  H-  The  Several  proceedings   hereby  authorised  to  be  taken  for 

1  p^'""  17°'  ^^  "'  ^'  obtaining  such  certificate  as  aforesaid  shall   be  regulated  in  such  manner 

°    '  as  the  Governor  in  Council  shall  from  time  to  time  direct. 

Eight  of  certified  i^-  Upon  obtaining  the  certificate  and  taking  and  subscribing  the 

aliens.  oath    of  allegiance    every    Asiatic  or  African  alien  now  residing  in  or 

ands!''  1  Pring  iG.    who  shall  hereafter  come  to  reside  in  any  part  of  the  said  colony  with 

intent  to  settle  therein  shall  enjoy  all  the  rights  and  capacities  within  the 

said  colony  which  a  natural  born  subject  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  can  enjoy   or  transmit  except  that  such  alien  shall 

not  be  capable  of  becoming  a  niem])er  of  the  Executive  or  Legislative 

Council  or  Legislative  Assembly  of  the  said  colony  or  of  enjoying  such 

other  rights  and  capacities  if  any  as  shall  be  specially  excepted  in  and  by 

the  certificate  to  be  granted  in  manner  hereinbefore  mentioned. 

Mecord  of  Oaths  8fC. 
Copy  of  the  oath  to  13.  A    copy    of    every    oath    of    allegiance    taken    under    this 

be  recorded.  ^^^  signed  by  the  deponent  and  attested  by  such  justice  or  justices 

under 
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under  his  or  their  hand  with  the  date  of  taking  the  said  oath  sliall  be  31  Viciobije  No.  28. 
filed  in  the  office   of  tlie   registrar  of  the  Supreme  Court  and  a  record   ,  ^.   'Z~  n 
thereof  which  shall  be  a  record  of  the  court  shall  be  entered  in  a  book  to  be  1  Pring  is. 
kept  for  that  purpose  in  the  said  olficc     Provided  that  in  the  said  book 
shall    also  be  entered  the  place  of  birth  age  profession  trade  or  other 
occupation  and  then  residence  of  the  person  so  naturalized. 

Fees. 
1  i.  The  fees  mentioned  in  the  following  schedule  and  no  other  I'ccs.^ 
shall  be  payable  (under  this  Act)  in  respect  of  the  oath  of  allegiance —       I'pJn'^'  is"'  ^  *'  ^' 

SCHEDULE  s.    (I.  23  Vic.  No.  9. 

Oath  of  allegiance  1       0  1  Pnng  18  and  ID. 

Filing  same  ...         ...         ...         ...  ...         ...         ...   1       0 

Copy  of  the  record  thereof  under  the  se.il  of  tlic  Supreme  Court 

office  and  hand  of  the  registrar        ...  ...         ...         ...  2       6 

General  Provisions. 

15.  All  persons  who  shall  have  been  naturalized  or  who  shall  have  Five  years'  residence, 
obtained  under  due   authority  letters  of  denization  before   the  passing  of  J  pyj'^;^"-"'''^- ^'• 
this    Act     and  who    shall    have    resided     in    the    said    colony    during 

five  succassivc  years  shall  be  deemed  entitled  to  and  shall  enjoy  all 
such  rights  and  capacities  of  British  subjects  within  the  said  colony  as 
may  be  conferred  on  aliens  by  the  provisions  of  this  Act. 

16.  Provided  always   that  nothing  in  this  Act  shall  prejudice  or  Existing  rights. 

be  construed  to  prejudice  any  rights  or  interests  in  law  or  in  equity  |y  •'*^'  \^'  ^^  *■  ^^' 
whether  vested  or  contingent  under  any  will  deed  or  settlement  executed 
by  any  natural  born  subject  of  Great  Britain  or  Ireland  before  the  passing 
of  this  Act  or  under  any  descent  or  representation  from  or  under  any  such 
natural  born  subject  who  shall  have  died  before  the  passing  of  this  Act. 

17.  Nothing  herein  contained  shall  be  construed  so  as  to  take  Saving  rights  of 
away   or  dinlinish  any   right   privilege    or  capacity   heretofore   lawfully  jj*^y';.  -^^  gg     jg 
possessed    by   or   belonging   to   aliens    residing    in   the   said    colony  so  i  Pnng  17. 

far  as  relates  to  the  possession  or  enjoyment  of  any  real  or 
personal  property  but  aU  such  rights  shall  continue  to  be  enjoyed  by 
such  aliens  in  as  full  and  ample  a  manner  as  such  rights  were  enjoyed 
before  the  passing  of  this  Act. 

18.  Provided    always    That    all    laws    and    statutes    of  England  KngUsh  huvs  iiow 
affecting  aliens  so  far  as  the  same  may  be  inconsistent  with  the  provisions  iTy'^^'^T^'^'o,} 
of  this  Act  shall  be  deemed  taken  and  adjudged  not  to  extend  to  the  said  i  Pring  is. 
colony  or  to  be  in  force  within  the  same. 

Commencement  and  Short  Title. 

19.  This  Act  shall  commence  on  tlie  thirty-first  day  of  December  Commencement  of 
one  thousand  eight  hundred  and  sixty-seven  and  may  be  referred  to  as  •^'''■ 

the  ' '  Aliens  Act  of  1867 ."  Short  title. 


SCHEDULE. 
I  [A.  B.]  do  sincerely  promise  and  swear  that  I  will  be  faithful  and  bear  true 
allegiance  to  Her  Majesty  Queen  Victoria  as  lawful  Sovereign  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  .and  of  t!io  Colony  of  Queensland  dependent  and  belonging  to  the 
said  United  Kingdom  and  that  I  will  defend  Iler  to  the  utmost  of  my  power  against  all 
traitorous  conspiracies  and  attempts  whatsoever  which  shall  bo  made  against  Her  person 
Crown  and  dignity  and  that  I  will  do  my  utmost  endeavor  to  make  known  to  Her  Majesty 
Her  heirs  and  successors  all  treasons  and  traitorous  conspiracies  and  attempts  which  I  shall 
know  to  be  against  Her  or  any  of  them     So  help  me  God  ! 

An 
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31  vicioEiiE  No.  33.  An  Act  to  Consolidate   and   Amend  the  Laws 

relating  to  Medical  Practitioners  Chemists 
and  Druggists.  [2Sth  December,  1867. 

Preamble.  ¥ TTHEREAS  it  is  cxpecUent  to  consolidate  and  amend  the  laws  relating 

f  V       to  medical  practitioners  chemists  and  druggists      Be  it  enacted 

,  by  the  Queen's  Most  Excellent  Majesty  by  and  Avith  the  advice  and 

consent  of  the  Legislative  Council  and  Legislative  Assembly  of  Queensland 

in  Parliament  assembled  and  by  the  authority  of  the  same  as  follows — 

The  Queensland  Jledical  Board. 
Governor  fo  appoint  1.  It  shall  and  may  be  lawful  for  the  Governor  in   Council  to 

a  Medical  Board  and  {appoint     a     couimittce    Consisting    of    not     less     than    three    persons 

remove    any    or    all     ^i  i  ^      i 

tiie  members  thereof  being  legally  qualified  members  of  the  medical  profession  one  of  whom 
thiXfir    ^^    ""^  shall  be  nominated  president  together  with  a  secretary  under  the  style 
2  Vic.  No.  22  s.  2.     aiid  description   of  "The   Queensland  Medical  Board"   and  it  shall   be 
p'^™'^"'^j°^'        ^(.lawful  for  the  said  Governor  in  Council  to  remove  the  said  members  or  any 
being  declared  quaii-  of    them    and    upon    the    rcmoval    death    or   resignation    of   the   said 
fled  medical  pia<=ti-  members    or    any     of    them     to    appoint     such      other    or    others     as 
their    diplomas    or  he     shall    think     fit     and    any    person    desirous    of    being   declared    a 
a*" ^.a^fti^Board^  legally   qualified   medical   practitioner   shall  submit   his  degree    diploma 
'  or  other  certificate  or  proof  of  his  being  so  duly  qualified  for  the  exami- 
nation and  approval  of  the  said  Medical   Board  and  on   approval  shall 
obtain  from  the  said  Medical  Board  a  certificate  of  his  being  so  qualified. 
What  shaU  be  deemed  2.  A    quoruui    of   the    board    under    this  Act   shall    consist   of 

aquorunioftbeMedi-iiot  less  than  three  members  thereof  and  in  case  of  the  absence 
19  A'Tc"!  No.  17  s.  2.  of  the  president  of  the  said  board  it  shall  be  competent  for  any  other 
2  Pring  1003.  member  to  preside  for  the  time  being  and  the  present  board  shall  be 

deemed  to  be  duly  constituted  under  this  Act. 
Medical    Board    to  3.    The  Medical  Board  of   Queensland   shall  be   the    board    for 

register  practitioners  ^-ggistering  the  dilTereut  medical  practitioners  chemists  and  druggists 
gists!'"  *  ""  ™^  under  this  Act  subject  to  such  alteration  as  the  Governor  in  Council 
^i,^'"'  ^^H  ^  ^'  ^'     may  at  any  time  determine. 

2  Prmg  997.  -^  •' 

Medical  JPractitioners. 
Medical  practitioners  4.  Any  persou  who  shall  pi'ove  to  the  satisfaction  of  the  Queensland 

shairbe^dTemed*^  JMcdical  Board  or  a  quorum  thereof  that  he  has  passed  through  a  regular 
legally  qualified  course  of  iiiodical  study  of  not  less  than  three  years  duration  in  a  school  or 
Uoners.  ^^'^  '"  scliools  of  uiedicine  and  that  he  has  received  after  due  examination  from 
2  Vic.  No.  22  8. 1.  some  university  college  or  other  body  duly  recognised  for  that  purpose  in  the 
9  Vic"  No.  12  8. 1.  country  to  which  such  university  college  or  other  body  may  belong  a 
2  Pring  1003.  diploma  degree  or   license  entitling  him  to  practise   medicine   in    that 

country    or  who  is  or   has    been  a  medical  ofiicer   duly  appointed   and 

confirmed  of  Her  Majesty's  sea  or  land  service  shall  be  deemed   to  be  a 
19  Vic.  No.  17  s.  1.  legally  qualified  medical  practitioner  within  the  meaning  of  this  Act  and 

shall  be  entitled  to  registration  and  to  a  certificate  as  such  from  the  said 

board. 
Meaning  of   words  5.  A  person  entitled  to  practice  medicine  shall  for  the  purpose  of 

t'ioner'™^    '"^'''    iiitei'preting  the  section  last  preceding  of  this  Act  be  held  to  mean  any 

physician 
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physician  doctor  of  modicine   bachelor  of  medicine  licentiate  in  medicine  siVictoki.f,  No.  33. 
and  surgery  surgeon  general  practitioner  or  apothecary  who  has  obtained  25  yie  xo  5  s  0. 
a  diploma  degi'ee  or  license  in  the  manner  and  of  the  character  therein  2  PHng  oos. 
described. 

6.  Nothing    herein    contained    shall     be    taken  or  construed   to  Persons  registered 
prevent    or    restrain    any   person    registered    under    the    Imperial   Act '|"j''^*f  ^I^^j"g'''j^ 
"  To  regulate  the  Qualifications  of  Practitioners  in  3Iedicine  and  Sur(]ery  "  the  colony. 

from  practising  according  to  his  qualification  or  qualifications  in  nicdicinc  g'xjrin^gaa^'' ''' 
or  surgery  or  medicine  and  surgery  as  the  case  may  be  in  any  part  of 
the  colony  of  Queensland  or  from  demanding  and  recovering  in  any 
court  of  law  in  the  said  colony  with  full  costs  of  suit  reasonable  charges 
for  professional  aid  advice  and  visits  and  the  costs  of  any  medicines  or  other 
medical  or  surgical  appliances  rendered  or  supplied  by  him  to  his  patients 
or  be  construed  to  affect  the  privileges  of  any  persons  so  registered  Pro- 
vided that  gentlemen  registered  under  the  said  Imperial  Medical  Act  who 
wish  to  practise  in  this  colony  shall  present  to  the  Queensland  Medical 
Board  a  certificate  of  such  registry  or  send  to  said  board  such  certificate 
authenticated  by  a  declaration  made  before  some  magistrate  for  the  colony 
in  whose  petty  sessions  district  such  practitioner  may  reside  which  decla- 
ration shall  state  that  said  declarant  is  duly  qualified  and  is  the  person 
mentioned  in  the  certificate  thereto  annexed  Provided  that  any  person 
making  a  false  declaration  shall  be  deemed  guilty  of  perjury. 

Chemists  and  Druggists. 

7.  No  chemist  and  druggist  shall  obtain  a  certificate  from  the  Chemists  and  dnig- 
Mcdical  Board  of  this  colony  except  upon  the  production  of  testimonials  ^g'^j^\°|'J't""jiJ^fp^i 
satisfactory  to  such  board  and  stating  that  he  has  been  engaged  for  a  Board. 

period  not  less  than  three   years    in    learning  pharmacy   and    chemical  |Vrh3„  997.^  °  ^ 
affinities  and 'that  he  is  qualified  to  compound  and  dispense  medicine 
Provided  that  this  Act  shall  not  be  construed  so  as  to  prevent  any  person 
from  selling  uncompounded  drugs  or  patent  medicines. 

Register. 

8.  The  said  Medical  Board  shall  cause  the  names  of  all   "  legally  Names  of  nil  legally 
qualified  medical  practitioners"  as  aforesaid  to  be  registered  in  a  book  to  be  '|"actu*ionersTe'^obe 
kept  by  the  said  board  for  that  purpose  and  shall  also  cause  all  tlie  names  so  entered  in  a  book  and 
registered  to  be  published  in  the  Government  Gazette  on  or  about  the  first  day  "o  be'^pubiished'i!*the 
of  January  and   the  same  to  bo  repeated  annually  for  the  information  of  Oaie«e. 
coroners  magistrates  and  the  public     The  said  Ijoard  shall  on  or  about  the  \  p^n  J°ooh ''  ^' 
first  day  of  January  in  every  year  publish  in  the  Government  Gazette  a  list  List  ofregistercdper- 
of  all  registered    medical  practitioners  chemists  and  druggists  residing  5^°"^  '°q|J!J,"'^'^''''*^ 
in  this  colony  signed  by  the  president  and  secretary  of  the   said    boartl  25  Vie.  No.  5  s.  1. 
and  a  copy  of  the   Government   Gazette  shall  be  evidence  in  all  courts  and  -  ^"'"'S  997. 
before   all  justices   of  the  peace  that   the  persons  therein  specified    are 

registered  according  to  the  provisions  of  this  Act  and  the  absence  of  the 

name  of  any   person  from  such  copy  shall  be  taken  as  evidence  to  the 

contrary  unless  he  shall  produce  his  certificate  from  the  board  or  a  certified 

letter  from  the  secretary  that  he  is  registered  according  to  the  provisions 

of  this  Act  but  nothing  in  this  Act  contained  shall  extend  or  be  construed  Dentists  not  to  bo 

to  extend   to  prejudice  or  in  any   way   affect  the  lawful  occupation  or ''''^''^■ 

business  of  dentists. 

Hegistered  > 
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siVicTOEia;  No.  33.  Registered  Persons. 

Pei-soias  "^stei-cd  ^-  ^^eiy   pei'son   registered   under   this   Act    shall    be    entitled 

entitled  to  practise  according  to  Ms  qualification  or  qualifications  to  practise  medicine  or 
amy-ecover  ciiai|C3.  g^rgerv  or  uiedicinB  and  surgery  or  to  compound  and  dispense  medicine  in 
2Pring997.  any  part  of  this  colony  and  to  demand  and  recover  in  any  court  of  law 

with  full  costs  of  suit  reasonable  charges  for  professional  advice  aid  and 
visits  and  the  costs  of  any  medicine  or  other  medical  or  surgical  appliances 
supplied  by  him  to  his  patients  or  customers. 
Proof  of  registration  ^^-  '^^  persou  shall  be  entitled  to  recover  any  charge  in  any  court 

required  to  enable  of  Liw  for  any  uicdical  or  surgical  advice  attendance  or  the  performance  of 
charges.  *°  ■'^<'°''''^'  any  operation  or  for  medicine  compounded  and  sold  unless  he  shall  jorove 
25  Vic.  No.  5  s.  4.  that  he  is  registered  under  this  Act  and  any  person  being  so  registered  as 
2  Prmg  997.  aforcsaid  who  shall  practise  profess  to  practise  or  act  under  any  qualifica- 

tion other  than  that  for  which  he  has  been  registered  shall  not  be  entitled 
to  recover  any  charge  made  by  him  in  respect  thereof  and  no  person 
registered  as  a  chemist  and  druggist  only  shall  recover  any  charge  as  a 
medical  practitioner. 
No  certiBcate  vaUd  H-  '^'^  Certificate  required  by  any  Act  now  in  force  or  that  may 

unless  signed  by  a  hereafter  be  passed  from  any  medical  practitioner  shall  be  valid  unless  the 
25'vic.  Na^5 'Z's.  person  signing  the  same  be  registered  under  this  Act  or  some  former  Act 
2  Pring  997.  made  in  the  like  behalf. 

Medical   Witnesses. 
Coroner   or  justice  1^.  Whenever  upon  the  summoning  or  holding  of  any  coroner's 

may  summon  any  inqucst  ov  upou  the  holding  of  any  inquiry  by  a  justice  or  justices 
witnesses.  ™'^"°''     of  the  pcacc  touching  the  death  of  any  person  it  shall  appear  to  tlie 

1  Vic.  No.  3  s.  1.       coroner  justice    or  justices   (as    the   case    may   be)    that    the  deceased 

2  Vio"No.  22  s.  1.  person  was  not  at  or  immediately  before  his  death  attended  by  any 
2  Pring  1000.  legally    qualified     medical     practitioner    it    shall    be    lawful    for    such 

coroner  justice  or  justices  to  issue  a  summons  for  the  attendance  as  a 

witness    at   such   inquest   or  inquiry  of  some  legally  qualified  medical 

practitioner  in  actual  practice  who   shall  reside  near  to  the  place  where 

Deceased  imTing  been  such  iiiqucst  or .  inquiry  is  lioldeu  but  where  the  deceased  person  was 

the''" time ''''or^i'cati  attended  by  any  such  iiractitioner  the  coroner  justice  or  justices  shall 

coroner  or  justice  to  issuc  a  suuimous  for  liis  attendance  only  or  if  the  deceased  was  attended 

wh^ gave  such  attencf-^y  ^^^^'^  **^^"  ^^'^  ^^^*^^  practitioner  thc  corouer  justicc  or  justiccs  may 
anoo.  cause  all  or  any  of  them  to  be  summoned  at  his  or  their  discretion. 

Coroner  or  justices  13.  It  shall  130  lawful  for  the  coroncr  justice  or  justices  either  in 

mortem^ex!im\na.tk>n.  ^^^^^  suuimons  as  aforcsaid  or  by  an  order  in  writing  at  any  time  before 

1  Vic.  No.  3  s.  2.       the  tei'mination  of  the  inquest  or  inquiry  to  direct  any  legally  qualified 

2  Pring  999.  medical  practitioner  to  perform  a  j)ost  mortem  examination  of  the  body  of 
Increase  of  death  the  deceased  either  Avith  or  without  an  analysis  of  the  contents  of  the 
ne.'™cK-catinentof^^'^"^''^*^^  °'^'  intestlnes.  Providcd  that  if  in  any  case  it  appear  to  the 
medical  practitioner  coroiicr  justico  or  justiccs  (as  the  casc  may  bo)  that  the  death  of  such 
Wdtoas^ttatany^^*^^*^'^^*^'^  pcrsou  was  probably  caused  partly  or  entirely  by  the  improper  or 
such  examination,     negligent  treatment  of  any  medical  practitioner  or  other  person  then  such 

practitioner  or  other  person  shall  not  be  allowed  to  perform  or  assist  at 

any  such  examination  or  analysis  although  he  shall  in  every  such  case  be 

allowed  to  be  iwescnt  thereat. 
Additional  medical  14.  Whenever  it  shall  appear  to  the  coroncr  or  to  a  majority  of 

"h^rethecauTof     ^^^  ^^^^  ^^  any  such  inquest  or  to  the  justice  or  justiccs  or  a  majority  of 

them  at  any  such  inquiry  that  the  cause  of  death  has  not  been  satisfactorily 

exjilained 
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explained    by   the  pi'actitioner  oi-   practitioners   examined   in   the   first  3i  Victobie  No.  33. 
instance  at  such  inquest  or  inquiry  the  coroner  justice  or  justices  shall  jg^j,^  i,";;^5atisfac- 
forthwith  cause  any  other  legally  qualified  practitioner  or  practitionei's  to  torUy  explained  by 
be  summoned  as  a  witness  or  witnesses  at  such  inquest  or  inquiry  and  J  y'i^No.Ts.T 
shall  direct  him  or  them  to  perform  a  jwsi  ?HO/-<t'»t  examination    with  or  2  Pring  999. 
without  such  analysis  as  aforesaid  whether  such  an  examination  shall  have 
been  previously  performed  or  not     Provided   that  where  such  additional  Majority  of  jury 
evidence  is  at  the  instance  of  a  majority  of  the  jury  it  shall  be  lawful  for  p^";;Tha7iCy'o'f,iy 
such  majority  to  name  to  the  coroner  any  particular  practitioner  or  practi-  simU  be  eummoucd. 
tioucrs  wdiom  they  wish  to  attend  and  in  that  case  such  practitioner  or 
practitioners  shall  be  summoned  and  no  other. 

15.  When  any  legally  qualified  medical  practitioner  has  attended  Eemuneration    to 
at  an  inquest  or  inquiry  in  obedience  to  any  such  summons  as  aforesaid  ™*^''"^''^"'''°'^*'*'' 
he  shall   for  such  attendance  and  for  giving  evidence  at  such  inquest  or  For  evideuce  one 
inquiry  be  entitled  to  receive  the  remuneration  of  one  guinea  and  (in  f  virNo  a  s  4 
addition  thereto)  for  the  making  of  any  such  jjost  mortem  examination  the  2  Pring  1000. 
remuneration  of  two  guineas  and  if  the  place  of  his  residence  shall  be  ■Po«''»or/''''»."*™'°" 
more  than  two  miles  distant  from  the  place  where  the  inquest  or  inquiry  ^'^°°  '"^°  s^^^^- 

is  holden  then  such  practitioner  shall  be  entitled  to  a  sum  of  one  shilling  One  shiUing  for  erery 

each  way  for  every  mile  of  such  extra  distance  in  addition     Provided  that     "  "^"^ 

no  remuneration  shall  be  paid  for  the  performance  of  any  post  mortem  No  rcnumeration  for 

,.  •       i-i.    i.     1         •  L^        1.    ii  •  T        L-  i>    ii  unauthorised examin- 

examination    instituted    without  the  previous  direction    01    the    coroner  utiou. 
justice   or  justices  (as  the  case  may  be)     Provided  also  that  where  the  Death  happening  in 
death  shall  have  happened  in  any  pul)lic  hospital  gaol  or  other  puljlic  ^^^.^^^1  officef^a^ 
building  no  medical  officer  ai)pointed  with  salary  to   attend  such  hospital  tending  not  entitled 
gaol  or  building  shall  be  entitled  to  any  such  remuneration.  *°  remuneration. 

16.  Where  any  such  summons  or  order  of  any  coroner  justice  or  Medical  witnesses 
justices  as  aforesaid  shall  have  been  served  upon  any  medical  practitioner  jQ*5-Q''rf|.'^^„,/^f^'^°t 
to   whom  the   same  was  directed  or  shall  have  been  left  at  his  usual  less  than  tiu-ee"  nor 
residence  in   sufficient  time  for  him  to  obey  the  same  and  he  shall  never- ™°™jig"^*"    twenty 
thcless  not  obey  such  summons  or  order  he  shall  for  such  neglect  forfeit  1  Vie.  No.  a  e.  5. 
and  pay  a  penalty  or  sum  of  not  less  than  three  pounds  nor  more  than  "   ™^  ^     ' 
twenty  to  be  recovered  in  a  summary  way  before  any  two  justices  of  the 

jieace  unless  he  shall  at  the  hearing  of  the  case  show  a  good  and  sufficient 
excuse  for  such  neglect  to  the   satisfaction  of  such  justices  and  every  Proceedings &o. under 
proceeding  under  this  section  shall  be  had  before  such  justices  and  the  gl^'a''ry°°  ^  ^" 
party  convicted  be  entitled  to  appeal. 

Powers  and  Penalties. 

17.  It  shall  be  lawful  for  the  said  board  (or  a  quorum  thereof)  to  Persons  forging  or 
examine  any  person  who  may  present  himself  for  examination  or  any  °^lfeT^fscrcpre^entt 
witness  who  may  be  produced  before  them  and  to  take  a  solemn  declaration  ntious  liable  to  im- 
from  such  person  or  witness  and  if  any  person  shall  AvilfuUy  knowingly  ^"tiiTu't  bard'^iabor."'^ 
and  corruptly  make  any  false  statement  upon  such  examination  or  in  such  i9  vie.  No.  17  s.  3. 
declaration  or  shall  utter  or  attempt  to  utter  or  put  off  as  true  before  the      ™^ 

said  board  (or  a  quorum  thereof)  any  false  forged  or  counterfeit  diploma 
degree  license  certificate  or  other  document  or  writing  such  person  shall 
be  guilty  of  a  misdemeanor  and  being  thereof  duly  convicted  shall  be 
liable  to  imprisonment  with  or  without  hard  labor  for  any  period  not 
exceeding  three  years. 

18.  If  any  person  fraudulently  or  by  false  representations  obtains  Persons  forging' or 
any  certificate  as  a  duly  qualified  medical  practitioner  under  the  provisions  obtaining  a  certificate 

2  E  of 
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31  VicTOEiJ!  No.  33.  of   this   Act   or   shall   forge   alter   or   counterfeit   any   such   certificate 

under  fa Wpresent- 01^     ^^^^^^    "^t^"-'    <^^'    "^^    ^^J    ^^^^^     forgecl     Certificate    knowing    the 

ationsguUtyofamia- same    respectively   to    have   been   forged    or    shall  falsely   advertise   or 

demeanor.^  17  s.  4.  Publish  himself  as  having  obtained  such  certificate  every  person  guilty  of 

2  Pring  1003.  auy  or  either  of  the  said  offences  shall  be  deemed  guilty  of  a  misdemeanor 

and  being  thereof  duly  convicted  shall  be  liable  to  imprisonment  with  or 

without  hard  labor  for  any  period  not  exceeding  three  years. 

Fraudulent  registra-  1^-  ^^  ^W  person  shall  wilfuUy  procure  or  attempt  to  procure 

tion  punishable  by  himsolf  to  be  registered  under  this  Act  by  making  or  producing  or  causing 

25  vic°°No."5  s.  6.  ^^   bc    uiado    or   protluced    any   false    or    fraudulent    representation    or 

2  Pring  998.  declaration  either  verbally  or  in  writing  every  person  so  offending  and 

every   person   aiding   and   assisting   him   therein    shall   be  guilty    of  a 

misdemeanor  and  shall  on  conviction  be  sentenced  to  be  imprisoned  for 

any  term  not  exceeding  twelve  months. 

Unregistered  practi-  20.  Any  persou  who  shall  wilfuUy  and  falsely  pretend  that  he  has 

tioner  chemist   and  becii  aud  is  duly  registered  under  the  provisions   of  this  Act  as  a  medical 

penafty  ^of '''^'twenty  practitioner  or  chemist  and  druggist  or  who  shall  represent  himself  to  be  a 

pounds.  ^  medical  practitioner  or  chemist  or  druggist  or  use  any  title  or  terra  which 

2  Pring  998.     ^       ^^7  he  coiistrued  to  mean  that  he  is  qualified  to  perform  the  duties  of 

either  and  at  the  same  time  practise  or  compound  and  dispense  medicine 

without  being  registered  or  who  being  registered  as  aforesaid  shall  practise 

profess    to    practise   or    act   in    any  manner   contrary  to  his   regstered 

qualification  or  qualifications  shall  upon  conviction  before  two  or  more 

justices  of  the  peace  of  every  such  offence  pay  a  sum  not  exceeding 

twenty  pounds. 

Colonial  Treasurer  to  ^l-  Any    sum   or    suius  of   moucy  arising   from   conviction   and 

receive  penalties.       recovery  of  penalties  as  aforesaid  shall  be  paid  to  the  Colonial  Treasurer 

25  Vic.  No.  5  a.  8.    ^       , ,      -^  ^     ,  „  ,,  .  ,  ^ 

2  Pring  p.  998.         lov  the  general  uses  ot  this  colony. 

Commencement  and  Short  Title. 
Commencement  of  22 .  This  Act  shall  Commence  on  the  thirty-first  day  of  December  one 

^<=t.  thousand  eight  hundred  aud  sixty-seven  and  may  be  referred  to  as  the 

Short  title.  "  lledical  Act  of  1867." 
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An  Act   to  Eepeal  certain  Enactments  wliiclisivicTosi^No.sa 
have    been    consolidated   in    Twenty-nine 
several  Acts  of  the  present  Session. 

[28^/i  December,  18G7. 

"VyHEREAS  by  twenty-nine  several  Acts  of  the  present  session  of  Preamble. 
'  '      Parliament  intituled  respectively  as  next  hereunder  mentioned — 

An  Act  for  Shortening  Acts  of  the  Legislature. 

An  Act  to  Consolidate  the  Laws  relating  to  the  Constitution  of  the  Colony  of  Queensland. 

An  Act  to  Consolidate  certain  Laws  relating  to  the  Legislative  Assembly. 

An  Act  to  Consolidate  the  Laws  relating  to  the  Number  of  Members  of  the  Legislative 

Assembly  and  to  the  Electoral  Districts  whereby  such  Members  arc  returned. 
An  Act  to  Consolidate  the  Laws  relating  to  Parliamentary  ]*]lections. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  the  Supreme  Court. 
An  Act   to  Consolidate  and   Amend  the  Laws  relating  to  JIcsiic  Process   and  Process  of 

Execution  and  to  the  Remedies  of  Plaintiffs  in  Actions  at  Common  Law. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Practice  at  Common  Law. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  the  Joinder  of  Causes  of  Action 

and  of  Parties  to  Actions  and  to  the  Revivor  of  Actions  at  Common  Law. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Pleading  in  Actions  at  Law. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Frauds  and  the  Limitation    of 

Actions. 
An  Act  to  Consolidate  and  Amend  the  Law  of  Evidence  and  Discovery  at  Common  Law. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  .Jurors  and  Juries. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Oaths. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Mercantile  JIatters. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Rills  of  Exchange   Promissory 

Notes  aifd  Cheques. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Distress  Replevin  and  Ejectment. 
An  Act  to  Consolidate  and  Amend  the   Laws  relating  to  Dower  Inheritance  Succession 

Wills  Powers  Uses  and  Remedies  against  Realty. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Probate. 

An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  the  Curator  of  Intestate  Estates. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Arbitration  Interpleader  Mandamus 

Quo  Warranto  Prohibition  and  Injunction. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Proceedings  in  Equity. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Trustees  Mortgagees  Purchasers  and 

Incapacitated  Persons. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Costs  at  Common  Law  and  to 

Taxation  in  General. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  District  Courts. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Small  Debts  Courts. 
An  Act  for  the  Speedy  Recovery  of  Tenements  Unlawfully  Held  Over. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Aliens. 
An  Act  to  Consolidate  and  Amend  the  Laws  relating  to  Medical  Practitioners  Chemists 

and  Druggists. 

divers  Acts  and  parts  of  Acts  have  been  consolidated  or  amended  or 
consolidated  and  amended  and  it  is  expedient  to  repeal  the  enactments 
so  consolidated  or  amended  or  consolidated  and  amended  Be  it 
enacted  by  the  Queen's  Most  Excellent  Majesty  by  and  with  the  advice 
and  consent  of  the  Legislative  Council  and  Legislative  Assembly  of 
Queensland  in  Parliament  assembled  and  by  the  authority  of  the  same 
as  follows — 

Interpretation. 
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31  VioTOEDE  No.  39.  Interpretation. 

Interpretation.  1.  TliG  woi'ds  "  saicl  Acts  aucl  parts  of  Acts  "  iu  tliis  Act  used 

iu  reference  to  the  Acts  or  parts  of  Acts  in  the  schedule  hereto 
annexed  may  mean  the  said  Acts  or  parts  of  Acts  or  any  or  either  of 
them  or  any  part  or  subdivision  thereof  unless  some  other  meaning 
apj)ear  or  he  implied. 

Mepecd. 
Eepeai  and  limitation  2.  The  Several  Acts  and  parts  of  Acts  in  the  schedule  hereto 

oV^t^o-V-      QK    1  shall   continue   in    force    imtil    and  throughout    the    thh-tieth    day 

21  ik2o  Vie.  c.  95s.  1.      „   -_  i  .       ,i  i  , -i  Ti  i^      p  ±-\ 

29  Vic.  No.  11 3. 1.  of  December  m  the  present  year  and  until  the  commencement  ot  the 
twenty-nine  Acts  hereinbefore  enumerated  or  mentioned  and  described 
and  shall  from  and  after  that  day  or  time  be  repealed  to  the  extent 
sj)ecifled  in  the  thhd  column  of  the  said  schedule  except  as  to  any 
operation  ah-eady  effected  by  or  act  done  under  any  enactment  therein 
comprised  or  as  to  any  right  title  obligation  or  liability  abeady  acquii'ed 

24  &  25  Vic.  c.  101  or  accrucd  under  any  such  enactment. 

B.  1.  *' 

The  Order  in  Council. 
Preamble.  3.  And  whereas   by   an   Order  iu   Council    empowering   the 

Government  of  Queensland  to  make  laws  and  to  provide  for  the 
administration  of  justice  in  the  said  colony  dated  at  the  Com't  at 
Buckingham  Palace  the  sixth  day  of  June  one  thousand  eight  hundred 
and  fifty -nine  it  was  declared  and  ordered  by  the  Queen's  Most 
Excellent  Majesty  in  Council  that  the  Legislature  of  the  Colony  of 
Power  to  alter  consti-  Queensland  should  have  full  power  and  authority  from  time  to  time 
tutioD-    .  to  make  laws  altering  or  repealing  all  or  any  of  the  jirovisions  of  the 

g/22.'  said  Order  in  Council  in  the  same  manner  as  any  other  laws  for  the 

1  Pring  242.  good  government  of  the   colony  except   so   much   of    the   same   as 

incorporates  the  enactments  of  the  fourteenth  year  of  Her  IMajesty 
chapter  fifty-nine  and  of  the  sixth  year  of  Her  Majesty  chaj)ter 
seventj'-six  relatiag  to  the  giving  and  withholding  of  Her  Majesty's 
assent  to  BiUs  and  the  reservation  of  Bills  for  the  signification  of  Her 
Majesty's  pleasiu'e  and  the  instructions  to  be  conveyed  to  Governors 
for  their  guidance  in  relation  to  the  matters  aforesaid  and  the 
disallowance  of  Bills  by  Her  Majesty  Pro\-ided  that  every  Bill  by 
which  any  alteration  should  be  made  in  the  constitution  of  the 
Legislative  Council  so  as  to  render  the  whole  or  any  portion  thereof 
elective  should  be  reserved  for  the  signification  of  Her  Majesty's 
pleasure  thereon  and  a  copy  of  such  BUI  should  be  laid  before  both 
Houses  of  the  Imperial  Parliament  for  the  period  of  tliirty  days  at 
least  before  Her  Majesty's  pleasiu-e  thereon  should  be  signified  Now 
therefore  be  it  enacted  that  the  said  Order  in  Council  shall  continue 
in  force  until  and  throu"'liout  the  thirtieth  day  of  December  in  the 
present  year  and  until  the  commencement  of  the  twenty-nine  Acts 
hereinbefore  enumerated  or  mentioned  and  described  and  shall  from 
and  after  that  day  or  time  be  re])ealed  except  so  far  as  in  the  said 
Order  in  Coimcil  is  excepted  and  provided  and  except  as  to  any  opera- 
tion ah'eady  effected  by  or  act  done  imder  any  order  or  provision  therein 
comprised  or  as  to  any  right  title  obhgatiou  or  liability  already  acquired 
or  accrued  under  any  such  order  or  provision. 

Sir 
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Sir  W.  T.  Denison's  Proclamation.  31  Victoei^  No. 39. 

4.  The   proclamation   of  liis   Excellency  Su*  William  Thomas  sir  w.  TTDenison'. 
Denison  of  the  twentieth  day  of  December  in  the  year  of  our  Lord  proclamation. 
one  thousand   eight   hundred   and   tifty-nine  is   hereby   repealed   or      "^^ 
annulled  except  as  to  any  operation  already  effected  by  or  act  done 

under  any  declaration  provision  or  order  therein  comprised  or  as  to  any 
right  title  obligation  or  liability  already  acquii-ed  or  accrued  under  any 
such  declaration  provision  or  order. 

Fromsions. 

5.  Provided  that  cverj^  offence  which  shall  have  been  wholly  Repeal  not  to  affect 
or  partly  committed  against  any  of  the  said  Acts  or  parts  of  Acts  in  ^'[^"Jj^'  tdbro  "^"tue 
the  said  schedule  mentioned  before  this  Act  comes  into  operation  shall  commencement  of 
be  dealt  with  inquired  of  tried  determined  and  punished  fii^^l  every ''^"^i^^'y;^  ^  g,  ^  3 
penalty  in  respect  of  any  such  offence  shall  be  recovered  in  the  same  29  vie.  No.  14  a.  2. 
manner  as  if  the  said  Acts  and  parts  of  Acts  had  not  been  repealed 

and  that  every  act  duly  done  and  every  warrant  and  other  instrument 
duly  made  or  granted  before  this  Act  comes  into  operation  shall 
continue  and  be  of  the  same  force  and  effect  as  if  the  said  Acts  and 
parts  of  Acts  had  not  been  repealed  and  that  CA'cry  right  liability 
privilege  and  protection  in  respect  of  any  matter  or  thing  committed 
or  done  before  this  Act  comes  into  operation  shall  continue  and  be  of 
the  same  force  and  effect  as  if  the  said  Acts  and  parts  of  Acts  had  not 
been  repealed  and  that  eveiy  action  jirosecution  and  other  proceeding 
civil  or  criminal  which  shall  have  been  commenced  before  this  Act 
comes  into  operation  or  shall  thereafter  be  commenced  in  respect  of 
any  such  matter  or  thing  may  be  prosecuted  continued  and  defended 
heard  and  dotermined  or  otherwise  disposed  of  in  the  same  manner  as 
if  the  said  Acts  and  parts  of  Acts  had  not  been  repealed  and  where 
any  instrument  whatever  made  under  or  in  virtue  of  the  said  Acts 
and  parts  of  Acts  shall  require  registration  but  shall  not  be  registered  at 
the  commencement  of  this  Act  such  instrument  may  be  registered 
in  the  same  manner  as  if  the  said  Acts  and  parts  of  Acts  had  not  been 
repealed. 

6.  Provided  also  that  nothing  herein  contained  shall  in  any  Registers  of  birth  &c. 
manner  alter  or  affect  any  power  or  authority  given  by  any  Act  to  2^  ^..-^ vice. 95 9  4. 
alter  or  amend  any  register  of  births  baptisms  marriages  deaths  or 

burials. 

7.  Provided  also  that  nothing  in  this  Act  or  the  said  twenty- saving  of  riguts&c. 
nine  Acts  shall  be  taken  in  any^nse  to  invalidate  or  affect  the  inter- 
pretation of  any  will  contract  instrmnent  secm-ity  or  document  the 

subject  matter  of  the  said  Acts  or  parts  of  Acts  in  the  schedule  hereto 
made  or  given  or  in  existence  or  agreed  or  couti-acted  to  be  made  or  given 
before  the  commencement  of  this  Act  or  shall  be  construed  or  taken  in 
anywise  to  affect  the  registration  thereof  effected  before  or  after  the 
commencement  of  this  Act  and  any  such  registration  shall  be  deemed 
to  have  the  same  effect  as  if  the  said  Acts  and  parts  of  Acts  had  not 
been  repealed  and  notliing  herein  or  in  the  said  twenty-nine  Acts 
contained  shall  be  construed  in  anywise  to  affect  any  contract  or 
agreement     lien     pledge     or    other    matter    or    thing    the    subject 

matter 
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31  VicTOEM  No.  39.  matter  of  tlie  said  Acts  and  parts  of  Acts  in  the  scliednle 
hereto  made  or  done  before  the  commencement  of  this  Act 
and  all  conveyances  bills  of  exchange  promissory  notes  bankers 
drafts  bills  of  lading  policies  bonds  gviarantees  bills  of  sale 
mortgages  of  stock  liens  on  aa'ooI  and  crops  warrants  of  attorney 
and  cognovits  actionem  powers  of  attorney  instruments  and  other  docu- 
ments and  all  registrations  of  bills  of  sale  mortgages  of  stock  liens  on 
wool  and  crops  warrants  of  attorney  and  cofjnovits  actionem  and  j)owers 
of  attorney  securities  conveyances  or  other  documents  the  subject 
matter  of  the  said  Acts  and  parts  of  Acts  in  existence  or  effected 
before  the  commencement  of  this  Act  and  all  contracts  agreements 
liens  pledges  or  other  matter  or  thing  the  subject  matter  'of  the  said 
Acts  and  parts  of  Acts  made  entered  into  or  done  before  the  commence- 
ment  of  this  Act  shall  have  and  be  of  the  same  force  and  effect  and 
continue  to  have  and  be  of  the  same  force  and  effect  to  all  intents 
and  i)urposes  whatsoever  as  the  same  woidd  respectively  have  had 
or  continue  to  have  had  if  the  said  Acts  and  parts  of  Acts  had  not  been 
repealed  and  the  commencement  of  this  Act  shall  not  affect  injuriously 
the  office  salary  privileges  or  pension  or  any  right  title  interest  claim  or 
cause  of  action  in  respect  thereof  of  any  judge  of  the  Supreme  Coiu't 
or  any  pension  or  privilege  whatever  or  any  right  title  interest  claim 
or  cause  of  action  in  respect  thereof  accruing  under  the  said  Acts  and 
parts  of  Acts  or  any  conviction  judgment  sentence  decree  order  or  war- 
rant or  any  wi'it  or  proceeding  under  any  of  the  said  last-mentioned 
Acts  and  parts  of  Acts  or  under  any  proclamation  therein  mentioned 
or  referred  to  or  the  aiithority  of  any  Legislatui'e  constituted  or  the 
seat  of  any  member  of  Parliament  appointed  or  elected  under  the  said 
Acts  and  parts  of  Acts  or  the  authority  of  the  present  medical  board 
or  the  right  of  any  barrister  solicitor  attorney  or  proctor  to  practise 
in  the  Sujireme  Coiu't  and  whenever  by  the  commencement  of  this 
Act  any  office  shall  be  abolished  or  affected  but  the  duties  thereof 
shall  be  necessary  to  be  performed  such  duties  shall  if  no  other 
provision  be  made  in  that  l)ehalf  be  performed  by  the  officer  filling 
the  office  substituted  for  the  abolished  or  affected  office  And  when 
it  shall  be  or  have  been  necessary  to  register  any  instrument  or 
docmnent  whatever  made  luider  or  in  virtiie  of  the  said  Acts  and 
parts  of  Acts  it  shall  be  necessary  in  like  manner  to  register  the  like 
instrimients  or  docimients  made  after  the  commencement  of  this  Act 
and  as  nearly  as  may  be  in  the  same  manner  as  before  and  whether 
such  instrmnents  or  dociunents  shall  have  been  made  or  come  into 
existence  vmder  or  in  virtue  of  the  said  Acts  and  jiarts  of  Acts 
in  the  schedule  hereto  or  the  said  twenty-nine  Acts  and  where 
any  Act  or  any  general  rule  or  order  of  the  Supreme  Court 
refers  to  the  said  Acts  and  parts  of  Acts  such  Act  rule  or 
order  shall  apply  to  the  same  extent  to  any  Act  of  this  present 
session  (being  one  of  the  said  twenty-nine  Acts)  enacted  in  svilistitu- 
tion  for  the  same  And  any  rule  usage  custom  or  j)ractice  in  the  Supreme 
Com-t  or  in  any  inferior  court  or  office  in  respect  of  the  said  Acts 
and  parts  of  Acts  shall  continue  in  resj)ect  of  the  Acts  substituted 
for  the  same  and  the  commencement  of  this  Act  shall  not  take  away 

or 
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or  diminish  any  jurisdiction  or  power  at  comnion  law  or  by  custom  of  31  Tictobi-e  no.3^. 
the  Supreme  Court  or  tlie  ecclesiastical  jm-isdiction  or  power  thereof 
and  the  commencement  of  this  Act  and  of  the  said  twenty-nine  Acts  3&4Wm.iv. c.  106 
shall  not  affect  any  ri^-ht  title  estate  claim  interest  or  cause  of  action  2  VrTng  1103. 
accruiniir  under  the  will  of  anv  testator  who  shall  have  died  before  ^  Wm.  iv.  No.  s 
the  first  day  of  January  one  thousand  eight  hundred  and  thirty-seven  2  pring  1192. 
or  accruini-'  luider  anv  assurance  executed  before  the  said  last-men- 
tioncd  day  nor  the  validity  or  effect  of  any  appointment  in  exercise 
of  any  po\ver  or  authority  to  appoint  real  or  personal  property  made  1  Pring  474. 
or  of  any  will  or  codicil  of  a  testator  deceased  before  the  cormucnce-  iv.^c^°46.  '         ""' 
ment  and  taking  effect  of  the  Act  of  Council  five  William  the  Tourth  2Priiigi67i. 
iuiml)er  eight  and  generally  Avhenever  by  the  said  twenty-nine  Acts  or 
any  or  either  of  them  or  any  part  thereof  an  interpretation  or  effect  is 
given  to  any  Acts  of  Parliament  or  other  documents  whatever  Avhich 
interpretation  or  effect  is  in  and  by  the  said  Acts  and  parts  of  Acts  in 
the  scliedule  hereto  limited  to  such  Acts  or  documents  as  were  passed 
or  made  before  a  certain  day  time  or  event  or  imder  certain  cu'ciun- 
stances  such  interpretation  shall  not  be  given  to  any  Act  or  document 
liassed  or  made  before  such  day  time  or  event  or  not  imder  such  circum- 
stances    And  the  interpretation  of  every  Act  made  before  the  close  of 
the  present  session  shall  be  the  same  as  if  this  and  the  said  twenty- 
nine  Acts  had  not  been  passed  and  the  said  Acts  and  parts  of  Acts  had 
not  been  repealed  and  the  Ac/s  tShorieiiiiif/  Acf  of  1867  shall  not  apply 
to  any  Act  made  or  passed  before  the  end  of  this  present  session  of 
Parliament  save  in  so  far  as  the  same  agrees  vath  the  enactments  to 
the  Uke  effect   contained  in  the  said  Acts  and  parts  of  Acts  in  the 
schedule  hereto  and  all  general  rules  and  orders  of  the  Supreme  Com't 
shall  have  the  same  force  and  effect  as  the  same  shall  have  had  before 
the  commencement   of  this  Act  but  subject   to  repeal   or  variation 
according  to  any  power  or  authority  given  by  this   Act  or  the  said 
twenty-nine  Acts  or  any  or  cither  of  them  or  any  part  thereof. 

The  Heal  Property  Registration  and  Insolvency  Acts. 
6.  The  commencement  of  this  Act  and  of  the  said  tAventy-nincTi.is  Act  not  to  affect 
Acts  shall  not  affect  the  Real  Property  Act  of  18G 1  or  any  Registration  ^2lt  0/1861  oTany 
or   Insolvency   Act  or  their  interpretation   and  where   necessary   to  Registration  or  lasoi- 
l^revent  their  being  so  affected  the  said  Acts  in  this  section  mentioned  ^*^"^^ 
may  be  interpreted  as  if  the  same  had  passed  or  commenced  after  the 
commencement   of  this   Act  and  of  the  said  twenty-nine  Acts   and 
nothing  in  tliis  Act  or  the  said  twenty-nine  Acts  shall  be  construed 
to  exclude  any  evidence  which  is  now  admissible  under  the  Acts  relating 
to  insolvents. 

Commencement  and  Short  Title. 

9.  This  Act  shall  commence  at  the  same  time  as  the  said  twenty-  Short  Title. 
nine  Acts  and  may  be  referred  to  as  the  "  Repealing  Act  of  1867." 
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THE  SCHEDULE. 


References  to  Acts. 


7  Geo.  IV.  No.  3 


9  Geo.  IV.  c.  14 


11  Geo.  IV.  & 
1  Wm.  IV.  c. 
36 

11  Geo.  IV.  &  1 
Wm.  IV.  c.  40 

11  Geo.  IV.  &  1 
Wm.  IV.  c.  46 

11  Geo.  IV.  &  1 
Wm  IV.  c.  47 

11  Geo.  IV.  &  1 
Wm.  IV.  c.  60 


11  Geo.  IV.  &  1 
Wm.  IV.  c.  65 


1  Wm.  IV.  c.  21 
1  Wm.  IV.  c.  22 


1  &  2  Wm.  IV. 

c.  58 

3  &  4  Wm.  IV. 
c.  27 

3  &  4    Wm.  IV. 
0.49 

3  &  4  Wm.  IV. 
c.  105 

3  &  4  Wm.  IV. 
c.  100 

4  Wm.  IV.  No.  17 


6  Wm.  IV.  No.  8 


Title  of  Act. 


"  An  Act  to  repeal  an  Act  intituled  '  An  Act  to 
make  promissory  notes  and  bills  of  exchange 
payable  in  Spanish  dollars  available  as  if  such 
notes  and  bills  had  been  drawn  payable  in 
sterling  money  of  the  realm'  and  to  promote 
the  circulation  of  sterling  money  of  Great 
Britain  in  New  South  Wales" 

'  An  Act  for  rendering  a  written  memorandum 
necessary  to  the  validity  of  certain  promises  and 
engagements" 

'An  Act  for  altering  and  amending  the  law  re- 
garding commitments  by  Courts  of  Equity  for 
contempts  and  the  taking  bills  pro  confesso" 

'  An  Act  for  making  better  provision  for  the 
disposal  of  the  undisposed  of  residues  of  the 
effects  of  testators" 

'  An  Act  to  alter  and  amend  the  law  relating  to 
illusory  appointments" 

'  An  Act  for  con.solidating  and  amending  the  laws 
for  facilitating  the  payment  of  debts  out  of  real 
estate" 

'  An  Act  for  amending  the  laws  respecting  convey- 
ances and  transfers  of  estates  and  funds  vested 
in  trustees  and  mortgagees  and  for  enabling 
courts  of  equity  to  give  effect  to  their  decrees 
and  orders  in  certain  cases" 

'  An  Act  for  consolidating  and  amending  the  laws 
relating  to  property  belonging  to  ininnts  femmcs 
covert  idiots  lunatics  and  persons  of  unsound 
mind" 

'  An  Act  to  improve  the  proceedings  in  prohibition 
and  on  writs  of  mandamus" 
An  Act  to  enable  courts  of  law  to  order  the 
examination   of  witnesses  upon  interrogatories 
and  otherwise" 

'  An  Act  to  enable  courts  of  law  to  give  relief 
against  adverse  claims  made  upon  persons  having 
no  interest  in  the  subject  of  such  claims" 

'  An  Act  for  the  limitation  of  actions  and  suits 
relating  to  real  property  and  for  simplifying  the 
remedies  for  trying  the  rights  thereto" 

'  A  n  Act  to  allow  Quakers  and  Moravians  to  make 
affirmation  in  all  cases  where  an  oath  is  or  shall 
be  required" 

'  An  Act  for  the  amendment  of  the  law  relating 
to  dower" 

'An  Act  for  the  amendment  of  the  law  of  in- 
heritance" 

'  An  Act  for  adopting  and  applying  a  certain  Act 
of  Parliament  for  rendering  a  written  memoran- 
dum necessary  to  the  validity  of  certain  promises 
and  engagements" 

'  An  Act  for  adopting  and  applying  certain  Acts 
of  Parliament  passed  in  the  eleventli  year  of  the 
reign  of  his  late  Majesty  and  first  year  of  the 
reign  of  his  present  Majesty  and  in  the  first  and 


Extent  of  Kepeal. 


Sections    four    and 
five  (4  and  5). 


The  whole. 
The  whole. 
The  whole. 

The  whole. 
The  whole. 

The  whole. 

The  whole. 

The  whole  except 
sections  one  and 
two  (1  and  2). 

The  whole. 

The  whole. 

The  whole. 

The  whole. 
The  whole. 
The  whole. 

The  whole. 

second 
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5  &  6  Wm.  IV. 
c.  62 


7  Wm.  IV.  No.  8 


7  Wm.  IV.  &  1 

Vic.  c.  26. 

8  Wm.  IV.  No.  2 


8  Wm.  IV.  No.  3 


1  Vic.  c.  28 

1  Vic.  No.  3 

1  Vic.  No.  4 

2  Vic.  No.  22 

3  Vic.  No.  4. 
3  Vic.  No.  5 


second  years  of  the  reign  of  Ills  present  Majesty 
respectively  in  the  administration  of  justice  in 
New  South  Wales  in  like  manner  as  other  laws 
of  England  arc  applied  therein" 

"An  Act  to  repeal  an  Act  of  the  present  session 
of  Parliament  intituled  '  An  Act  for  the  more 
effectual  abolition  of  oaths  and  affirmations  taken 
and  made  in  various  departments  of  the  State 
and  to  substitute  declarations  in  lieu  thereof  and 
for  the  more  entire  suppression  of  voluntary  and 
extra-judicial  oaths  and  affidavits'  and  to  make 
other  provisions  for  the  abolition  of  unnecessary 
oaths" 

"An  Act  for  adopting  certain  Acts  of  Parliament 
passed  in  the  third  and  fourth  years  of  the 
reign  of  his  present  Majesty  King  William  the 
Fourth  in  the  administration  of  justice  in  New 
South  Wales  in  like  manner  as  other  laws  of 
England  are  applied  therein" 

"  An  Act  for  the  amendment  of  the  laws  with 
respect  to  wills" 

"  An  Act  for  adopting  certain  Acts  of  Parliament 
passed  in  the  third  and  fourth  years  of  the 
reign  of  his  present  Majesty  King  William  the 
Fourth  and  the  fourth  and  fifth  years  of  the 
reign  of  his  said  Majesty  and  the  sixth  and 
seventh  years  of  the  reign  of  his  said  Majesty 
respectively  and  applying  the  same  in  the 
administration  of  justice  in  New  South  Wales 
in  like  manner  as  other  laws  of  England  are 
applied  therein  " 

"An  Act  for  adopting  a  certain  Act  of  Parliament 
passed  in  the  third  and  fourth  years  of  the 
reign  of  his  present  SJajesty  King  William  the 
Fourth  and  applying  the  same  in  the  adminis- 
tration of  justice  in  New  South  Wales  in  like 
manner  as  other  laws  of  England  are  applied 
therein  " 

"  An  Act  to  amend  an  Act  of  the  third  and 
fourth  years  of  his  late  Majesty  for  the  limita- 
tion of  actions  and  suits  relating  to  real  pro- 
perty and  for  simplifying  the  remedies  for 
trying  the  rights  thereto" 

"  An  Act  to  provide  for  the  attendance  of  medical 
witnesses  at  coroners'  inquests  and  inquiries 
held  by  justices  of  the  peace" 

"  An  Act  for  the  investment  of  moneys  belonging  to 
intestate  estates  by  the  Supreme  Court  in  the 
New  South  Wales  Savings  Bank  at  Sydney" 

"  An  Act  to  define  the  qualifications  of  medical 
witnesses  at  coroners'  inquests  and  inquiries 
hold  before  justices  of  the  peace  in  the  colony  of 
Now  South  Wales" 

"  An  Act  to  render  references  to  arbitration  more 
effectual" 

"An  Act  for  adopting  a  certain  Act  of  Parliament 
intituled  '  An  Act  for  the  amendment  of  the 
laws  with  respect  to  wills  '  in  the  administration 
of  justice  in  New  South  Wales  in  like  manner 
as  other  laws  of  England  are  applied  therein  " 
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The  whole. 


The  whole. 


The  whole. 
The  whole. 


The  whole. 


The  whole. 

The  whole. 
The  whole. 
The  whole. 

The  whole. 
The  whole. 
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Befereucea  to  Acts. 


Title  of  Act. 


3  Vic.  No.  15 

3  Vic.  No.  18 

4  Vic.  No.  6 

4  Vic.  No.  28 

5  Vic.  No.  4 
7  Vic.  No.  16 


8  Vic.  No.  1 
8  Vic.  No.  8 


9  Vic.  No.  9 

9  Vic.  No.  12 

10  Vic.  No.  7 

10  Vic.  No.  10 
1  Vic.  No.  13 

11  Vic.  No.  20 

11  Vic.  No.  22 

11  Vic.  No.  24 
11  Vic.  No.  27 


"  An  Act  for  abolishing  arrest  on  mesne  process  in 
civil  actions  except  in  certain  cases  in  New 
South  Wales  and  the  dependencies  thereof" 

"  An  Act  for  extending  the  remedies  of  creditors 
against  the  property  of  debtors  in  New  South 
Wales  and  the  dependencies  thereof" 

"An  Act  to  consolidate  and  amend  the  laws  relating 
to  actions  against  persons  absent  from  the  colony 
and  against  persons  sued  as  joint  contractors" 

"An  Act  to  provide  for  the  trial  by  jury  in  civil 
and  criminal  cases  in  the  circuit  and  other 
courts  to  be  holden  within  the  Colony  of  New 
South  Wales  and  its  dependencies" 

"  An  Act  to  make  further  provision  for  the  trial 
of  cases  in  the  circuit  courts  of  New  South 
Wales  and  to  amend  in  certain  respects  the 
Act  providing  for  trial  by  jury  in  such  courts" 

"  An  Act  to  consolidate  and  amend  the  laws 
relating  to  the  registration  of  deeds  and  other 
instruments  in  that  part  of  the  Colony  of  New 
South  Wales  not  comprehending  the  district  of 
Port  Phillip" 

"  An  Act  for  improving  the  law  of  evidence" 

"  An  Act  to  amend  the  Act  passed  in  the  second 
year  of  the  reign  of  her  present  Majesty  Queen 
Victoria  intituled  '  An  Act  to  define  the 
qualifications  of  medical  witnesses  at  coroners' 
inquests  and  inquiries  held  before  justices  of  the 
peace  in  the  Colony  of  New  South  Wales'  " 

"  An  Act  for  the  more  efiectual  abolition  of  oaths 
and  affirmations  taken  and  made  in  various 
departments  of  the  Government  of  New  South 
Wales  and  to  substitute  declarations  in  lieu 
thereof  and  for  the  suppression  of  voluntary  and 
extra-judicial  oaths  and  affidavits" 

"An  Act  to  amend  an  Act  to  define  the  qualifi- 
cations of  medical  witnesses  at  coroners'  inquests 
and  inquiries  held  before  justices  of  the  peace  in 
the  Colony  of  New  South  \Vales" 

"  An  Act  to  simplify  the  law  abolishing  imprison- 
ment for  debt" 

"  An  Act  to  amend  the  law  respecting  the  recovery 
of  small  debts  in  all  parts  of  the  colony" 

"  An  Act  to  amend  the  law  respecting  defamatory 
words  and  libel" 

"  An  Act  to  consolidate  and  amend  the  laws 
relative  to  jurors  and  juries  in  New  South 
Wales  " 

"  An  Act  to  amend  the  law  relative  to  the 
security  to  be  given  on  appeals  from  the  decrees 
and  orders  of  the  primary  judge  in  equity  to 
the  three  judges  of  the  Supreme  Court  of  New 
South  Wales  " 

"An  Act  for  the  better  preservation  and  manage- 
ment of  the  estates  of  deceased  persons  in  certain 
cases" 

"  An  Act  to  render  valid  the  acts  and  appoint- 
ments of  parties  as  guardians  of  the  persons  and 
estates  of  infants  and  as  committees  of  the  persons 


Extent  of  EepeaL 

The  whole. 
The  whole. 
The  whole. 
The  whole. 

The  whole. 


Section  twenty-one 
(21.) 


The  whole. 
The  whole. 


The  whole. 


The  whole.- 

The  whole. 

The  whole. 

Sections   three    and 

six  (.3  and  6). 
The  whole. 

The  whole. 


The  whole. 
The  whole. 
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Eoferenccs  to  Acts. 


11  Vic.  No.  32 
11  Vic.  No.  3.? 
11  Vic.  No.  38 

11  Vic.  No.  39 

12  Vic.  No.  1. 

13  Vic.  No.  6. 

13  Vic.  No.  12. 
13  Vic.  No.  16 


13  Vic.  No.  19 

13  Vic.  No.  31 

14  Vic.  No.  27 

15  Vic.  No.  3 
15  Vic.  No.  8 

15  Vic.  No  11 

15  Vic.  No.  17 

16  Vic.  No.  1 
10  Vic.  No.  3 


16  Vic.  No.  14 
16  Vic.  No.  19 


17  Vic.  No.  4 
17  Vlo.  No.  6 


Title  of  Act. 


and  estates  of  lunatics  under  orders  made  by  the 
primary  judge  in  equity  and  to  autliorise  the 
making  of  orders  in  cases  of  infancy  by  the  said 
primary  judge  in  future" 

'  An  Act  for  compensating  the  families  of  persons 
killed  by  accidents" 

'  An  Act  to  regulate  the  taxation  of  attorneys'  bills 
of  costs  and  tlie  practice  of  conveyancing" 

'  An  Act  to  facilitate  the  proof  of  letters  patent  or 
deeds  of  grant  from  the  Crown" 

'  An  Act  to  amend  the  laws  relating  to  aliens 
within  the  Colony  of  New  South  Wales" 

'  An  Act  to  simplify  and  alter  the  law  in  some 
respects" 

'  An  Act  to  punish  false  declarations  by  members 
of  the  Legislative  Council  and  to  give  certain 
select  committees  thereof  power  to  examine  and 
compel  the  attendance  of  witnesses  " 

'  An  Act  to  prevent  the  escape  from  the  colony  of 
fraudulent  debtor.s" 

'  An  Act  to  amend  the  law  of  evidence  and  to 
facilitate  the  admission  as  evidence  of  certain 
official  and  other  documents  and  to  give  pro- 
tection to  persons  employed  in  the  printing  and 
publication  of  papers  by  the  order  or  authority 
of  the  Legislative  Council  or  a  committee  thereof 

'  An  Act  to  authorise  the  investment  of  trust 
money  " 

'  An  Act  to  effectuate  the  service  of  process  issuing 
from  the  Supreme  Court  in  its  equitable  juris- 
diction" 

'  An  Act  to  amend  the  law  of  dower  in  certain 
respects  " 

'An  Act  to  amend  in  some  respects  the  Act 
passed  to  consolidate  the  laws  relating  to  juries" 

'  An  Act  to  amend  in  certain  particulars  the  Act 
passed  for  the  better  preservation  of  the  estates 
of  deceased  persons" 

'  An  Act  to  regulate  distresses  for  rent  and 
replevins" 

'  An  Act  to  repeal  so  much  of  the  Imperial  Act 
ninth  George  the  Fourth  chapter  eighty-three 
and  the  Colonial  Act  fourth  Victoria  number 
twenty-two  as  vests  a  power  of  taxation  in  the 
judges  of  the  Supreme  Court" 

'  An  Act  for  shortening  Acts  of  the  Legislative 
Council " 

'  An  Act  to  diminish  the  delay  and  expense  of 
proceedings  in  the  Supreme  Court  in  its  juris- 
diction as  a  court  of  equity  and  in  infancy  and 
lunacy" 

'  All  Act  to  amend  the  law  of  evidence" 

'  An  Act  to  consolidate  and  amend  the  laws 
relating  to  the  conveyance  and  transfer  of  real 
and  personal  property  vested  in  mortgagees  and 
trustees" 

■  An  Act  to  extend  the  provisions  of  the  Trustee 
Act  of  1852" 

'  An  Act  to  amend  the  law  vrith  respect  to  the 
•xeotttion  of  wHIb" 


aiTiCTOBia:  ^'o.  39. 


Extent  of  Eepeal. 


The  whole. 
The  whole. 
The  whole. 
The  whole. 
The  whole. 
The  whole. 

The  whole. 
The  whole 


The  whole. 
The  whole. 

The  whole. 
The  whole. 
The  whole. 

The  whole. 
The  whole. 

The  whole. 
The  whole. 


The  whole. 
The  whole. 


The  whole. 
The  whole. 


17  Vici 
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17  Vic.  No 

7 

17  Vic,  No 

9 

17  Vic.  No 

10 

17  Vic.  No. 

12 

17  Vie.  No. 

17 

17  Vic.  No. 

21. 

No.  41. 

17  Vic.  No. 

22 

18  Vic.  No. 

1 

18  Vic.  No. 

6 

18  Vic.  No. 
18  Vic.  No. 
18  &  19  Vic 

13 

18 
c.54 

19  Vic.  No.  1 
19  Vic.  No.  2 
19  Vic.  No.  12 

19  Vic.  No.  17 

20  Vic.  No.  2 

20  Vic.  No.  7 
20  Vic.  No.  8 

20  Vic.  No.  9 
20  Vic.  No.  10 


Title  of  Act. 


20  Vic.  No.  11 


'  An   Act   to  amend  the  practice  and  course  of 

proceeding  in  the  Supreme  Court  in  equity" 
"  An   Act  to  legalize   partnerships   with  limited 

liability" 
■'  An  Act  for  the  speedy  recovery  of  the  possession 

of  tenements  unlawfully  held  over" 
'An  Act  to  amend  the  law  respecting  fees  taken 

by  officers  of  the  Supreme  Court" 
'  An    Act   for   the   appropriation    of    unclaimed 

balances  in  intestate  and  insolvent  estates  and 

for  other  purposes  therein  mentioned" 
'  An  Act  to  amend  the  process  practice  and  mode 

of  pleading  at  law  in  the  Supreme  Court" 
'  An  Act  to  confer  a  constitution  on  New  -South 

Wales  and  to  grant  a  civil  list  to  Her  Majesty." 

'  An  Act  to  give  greater  effect  to  powers  of 
attorney" 

'  An  Act  to  amend  the  law  relating  to  the  custody 
of  infants" 

'  An  Act  to  revive  the  Absent  Defendants  Act 
and  to  amend  the  same" 

'An  Act  further  to  amend  the  law  of  evidence" 

'An  Act  further  to  amend  the  Jury  Act" 

'  An  Act  to  enable  her  Majesty  to  assent  to  a 
Bill  as  amended  of  the  Legislature  of  New 
South  Wales  to  confer  a  constitution  on  New 
South  Wales  and  to  grant  a  civil  list  to  her 
Majesty." 

'  An  Act  to  amend  the  law  relating  to  the  adminis- 
tration of  the  estates  of  deceased  persons" 

'An  Act  for  preventing  frauds  upon  creditors  by 
secret  bills  of  sale  of  personal  chattels" 

'  An  Act  to  give  further  remedies  to  creditors 
against  persons  removing  from  one  Australian 
colony  to  another" 

'  An  Act  to  provide  for  the  registration  of  legally 
qualified  medical  practitioners" 

'  An  Act  to  enable  infants  with  the  approbation 
of  the  Supreme  Court  in  its  equitable  jurisdic- 
tion to  make  binding  settlements  of  their  real 
and  personal  estate  on  marriage  " 

'  An  Act  to  amend  the  laws  relating  to  drafts  on 
bankers 

'  An  Act  to  restore  writs  of  inquiry  and  writs  of 
trial  and  to  authorise  the  establishment  of  sepa- 
rate scales  of  costs" 

'  An  Act  to  simplify  the  oaths  of  qualification  for 
ofiice" 

'  An  Act  to  repeal  so  much  of  the  Constitution 
Act  as  requires  the  concurrence  of  unusual 
majorities  of  members  in  the  Legislative  Council 
and  Legislative  As.sembly  respectively  in  the 
passing  of  Bills  to  alter  the  Constitution  con- 
ferred by  the  said  Act  or  the  number  and 
apportionment  of  representatives  in  the  said 
Legislative  Assembly" 

'  An  Act  to  provide  for  the  deposit  in  the  Colonial 
Treasury  of  moneys  in  charge  of  officers  of  the 
Supreme  Court" 


Extent  of  Eepeal. 


The  whole. 

The  whole. 

The  whole. 

The  whole. 

The  whole. 
Sections  one  and  six. 

The  whole. 

The  whole  including 
schedules  A.  B. 
and  C. 

The  whole. 

The  whole. 

The  whole. 

The  whole. 
The  whole. 
Schedules  one  A.  15. 
and  C. 


The  whole. 
The  whole. 
The  whole. 

The  whole. 
The  whole. 

The  whole. 
The  whole. 

The  whole. 

The  whole  [see  Sir 
W.  Denison's  Pro- 
clamation]. 


The  whole. 


20  Vic. 
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20  Vic.  No.  13 
20  Vic.  No.  23 

20  Vic.  No.  30 

20  Vic.  No.  31 

21  Vic.  No.  6 

21  Vic.  No.  7 

22  Vic.  No.  3 
22  Vic.  No.  7 
22  Vic.  No.  12 
22  Vic.  No.  14 

22  Vic.  No.  18 


22  Vic.  No.  20 
Order  in  Council  of 
Gth  June  1859 


Sir  W.  Denison's 
Proclamation  of 
December  20 
1859 

23  Vic.  No.  1 

24  Vic.  No.  2 


24  Vic.  No.  10. 

25  Vic.  No.  4 
25  Vic.  No.  5 

25  Vic.  No.  7 
25  Vic.  No.  9 


'  An   Act  to  amend  tlic  law  relating  to  bills  of 

lading" 
'An  Act  to  declare  that  instruments  aflfecting  real 

estate  in  this  colony  executed  out  of  the  colony 

are  admissible  in  evidence  therein  although  nut 

stamped" 
'An  Act  to  facilitate  tlie  remedies   on  bills  of 

exchange  and  promissory  notes" 
'An  Act  for  the  further  amendment  of  the  process 

practice    and   mode  of  pleading  at  law  in  the 

Supreme  Court  and  enlarging  its  jurisdiction  in 

common  law  proceedings" 
'  An  Act  for  further  facilitating  the  payment  of 

debts  out  of  real  estate" 
'  An  Act  for  bettor  securing  trust  funds  and  for 

the  relief  of  trustees" 
'  An  Act  to  extend  the  provisions  of  the  20th 

Victoria  No.  30" 
'  An  Act  for  the  further  amendment  of  the  law  of 

evidence" 
'  An  Act  to  amend  and  extend  the  Act  passed  for 

shortening  Acts  of  the  Legislature" 
'  An  Act  to  expedite    suits  and  proceedings   in 

equity  and  to  facilitate  the  despatch  of  business 

in  the  Supreme  Court  in  banco" 
'  An  Act  for  establishing  district  courts  and  for 

enabling  the  judges  thereof  to  act  as  chairmen 

of  quarter  sessions" 
'  An  Act  to  amend  the  electoral  law" 
'Empowering   the   Governor    of  Queensland   to 

make  laws  and  to  provide  for  the  administration 

of  justice  in  the  said  colony" 


[Of  Electoral  Districts] 


'An  Act  to  provide  a  .suitable  quorum  for  the 
Legislative  Assembly  for  Queensland" 

'  An  Act  to  limit  the  number  of  persons  holding 
office  under  the  Crown  who  under  the  Consti- 
tution Act  seventeen  Victoria  number  forty-one 
may  be  declared  capable  of  being  elected  members 
of  the  Legislative  Assembly" 

'  An  Act  to  give  a  lien  on  wool  and  to  make 
mortgages  of  sheep  cattle  and  horses" 

'  An  Act  to  amend  the  law  relating  to  cheques  or 
drafts  en  bankers" 

'  An  Act  to  regulate  the  qualiflcations  of  prac- 
titioners in  medicine  and  surgery  and  of  chemists 
and  druggists" 

'  An  Act  to  confer  certain  powers  and  privileges 
on  the  Houses  of  Parliament  of  Queensland" 

'  An  Act  to  gnant  further  facilities  for  the  natu- 
ralization of  aliens" 


The  whole. 
The  whole. 

The  whole. 
The  whole. 

The  whole. 
The  whole. 
The  whole. 
The  whole. 
The  whole. 
The  whole. 

The  whDlc. 


The  whole. 

The  whole  except 
clauses  fourteen 
and  twenty-five  (14 
and  22)  and  except 
as  in  the  said 
Order  in  Council 
is  excepted  and 
provided. 

The  whole. 


The  whole. 
The  whole. 

The  whole. 
The  whole. 
The  whole. 

The  whole. 

The  whole. 

25  Vic. 
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Title  of  Act. 


25  Vic.  No.  13 

25  Vic.  No.  23 

26  Vic.  No.  4 
26  Vic.  No.  7 

26  Vic.  No.  9 

27  Vic.  No.  3 

27  Vic.  No.  14 

28  Vic.  No.  6 
28  Vic.  No.  9 

28  Vic.  No.  18 

28  Vic.  No.  26 

29  Vic.  No.  10 

29  Vic,  No.  12 

30  Vic.  No.  5 
30  Vic.  No.  13 
30  Vic.  No.  14 
30  Vic.  No.  17 


"  An  Act  to  amend  the  constitution  of  the  Supreme 
Court  of  Queensland  and  to  provide  for  the 
better  administration  of  justice" 


'An  Act  to  amend  the  Civil  List  annexed  to  Her 
Majesty's  Order  in  Council  of  the  sixth  day  of 
June  one  thousand  eight  hundred  and  fifty-nine" 

'  An  Act  to  amend  an  Act  to  regulate  the 
qualifications  of  practitioners  in  medicine  and 
surgery  and  of  chemists  and  druggists" 

'  An  Act  for  the  further  amendment  of  the  process 
practice  and  mode  of  pleading  at  law  in  the 
Supreme  Court  and  enlarging  its  jurisdiction  in 
common  law  proceedings" 

'  An  Act  to  provide  for  an  additional  judge  of  the 
Supreme  Court" 

'An  Act  to  legalise  preferable  liens  on  yearly 
crops" 

'  An  Act  further  to  amend  the  constitution  of  the 
Supreme  Court  of  Queensland  and  further  to 
provide  for  the  better  administration  of  justice" 

'  An  Act  to  amend  the  laws  afl'ecting  trade  and 
commerce" 

'  An  Act  to  provide  for  additional  members  of  the 
Legislative  Assembly" 

'  An  Act  to  amend  the  law  of  evidence" 

'  An  Act  to  amend  the  law  respecting  the  issuing 
of  writs  of  summons  and  capias  in  certain  seaport 
towns  in  the  Colony  of  Queensland"  ' 

'An  Act  to  amend  the  District  Courts  Act  of 
1858" 

'An  Act  to  amend  and  consolidate  the  laws 
relating  to  the  registration  of  persons  qualified 
to  vote  in  the  election  of  members  to  serve  in  the 
Legislative  Assembly" 

'  An  Act  to  provide  for  the  discharge  of  the  duties 
of  registrars  of  district  courts" 

'  An  Act  to  enable  the  judges  of  district  courts  to 
issue  jury  precepts" 

'  An. Act  to  impose  Stamp  Duties" 

'  An  Act  to  amend  the  law  respecting  the  recovery 
of  small  debts" 


Extent  of  Bepeal. 


The  whole  excepting 
sections  thirty-two 
forty  -  nine  and 
sixty-three  (32  49 
and  63). 

The  whole. 


The  whole. 
The  whole. 

The  whole. 

The  whole. 
The  whole. 

The  whole. 

The  whole. 

The  whole 
The  whole 

The  whole. 
The  whole. 

The  whole 

The  whole 

Sections  23  24  25 

26  and  30. 
The  whole. 


INDEX. 


90 
110 


ABATEMENT, 

31  Vic,  No.  U. 

16.  Action  not  to  abate  by  death         ^|' 

23.  Marriage  not  to  abate  action         ll-f 

21.  Bankruptcy  aud  iusolvcucy  not  to  abate  action  1*0 

8.  Uponnotico  orplca  of  non-joinder  of  plaintiffs,  proceedings  may  bo  amended  113 

11.  Upon  plea  in  abatement  for  non-joinder  of  defendants,  proceedings  may  be 

aiuoudod  ...         ...         ...         ...         ...         •••         ••■         •••         ■■■         •••  ^ 

12.  Provision,  in  case  of  subsequent  proceedings,  against  the  persons  named 

in  a  plea  in  abatement  for  non-joinder  of  defendants  1|^ 

13.  Provision  for  subseiiuont  pleadings         ^y 

11.  Plea  in  abatement  for  uon-joiuJer  and  replication  thereto      11^ 

15.  Issues  ou  pleas  in  abatement         ^^' 

31  Vic,  No.  17. 

24.  Misnomer  not  to  be  pleaded  in  abatement        

31  Vic,  No.  29. 

13.  No  plea  in  certam  cases 

31  ric,  No.  18.  ,,,.., 

21.  In  case  of  abatement  of  a  suit  in  equity  by  death,  maiTiagc,  &c.,  an  order 

may  be  made  which  shall  have  the  same  effect  as  a  bill  of  revivor  ...  31,J 

ABSCONDING  DEBTOR. 

31  Vie,  No.  4.  J-- 

40.  Attachment  upon  goods  of           ^^ 

-,    48.  Cci.i-c °* 

52.   Ca.sa .     °'^ 

ABSENT  DEFENDANT. 

31  Vic,  No.  4.  , 

27.  Who  shall  be  deemed        fy. 

28.  Definition  of  term  "  absence "      •"■«•     '"  ' 

29.  On   return  of  non  est  inventus,  and  on  affidavit  filed,  &c.,  plamtin  may 

proceed  against  an  absent  defendant  by  process  of  foreign  attachment    ...  76 

30.  Form  of  attachment  and  how  served       "J 

30.  Proviso  as  to  proof  where  cause  of  action  accrued         'J 

31.  Plaintiff  to  enter  into  bond  to  account,  &c "^ 

32.  After  judgment  plaintiir may  issue 7((Ct /«(■/(/.•.■ "' 

Corapelliug  payment  of  debts  due  to  defendant  under  attachment 77 

33.  After  attachment  returned,  plaintiff  may  proceed  in  the  action         ^o 

34.  Public  notice  to  be  given '° 

The  Garnishees.  _^ 

35.  Property  and  debts  bound  from  the  time  attachment  served 'JJ 

36.  Inquiry  as  to  property  in  garnishee's  hands      J^ 

Attendance  of  parties         '" 

37.  Disposal  of  goods,  &c.,  by  leave  of  the  court ...         •••  °^ 

38.  Court  to  determine  what  property  is  to  continue  subject  to  attachment      ...  w 

Proviso  as  to  any  second  writ       . 

39.  Property  in  possession  of  any  co-defendant  or  wife °| 

4i).  Attachment  and  execution  may  be  pleaded  in  bar         

Defendants'  Rights.  ^. 

41.  Provision  for  dissolving  foreign  attachment       

42.  Provision  for  enabling  absent  defendant  to  come  in  and  defend,  notwith- 

standing judgment  against  him  

Co-PABTNEBS.  oo 

43.  Provision  in  case  of  absent  defendants  sued  as  co-partners    

44.  Similar  provision  where  defendants  not  sued  as  co-partners 

45.  Act  to  extend  only  to  eases  of  contract 

Attachment  of  Goods. 

46.  Attachment  upon  goods  of  absconding  debtor  ,, 


83 
83 

83 


INDEX. 


ACCOFNTANT-GENEEAL  IN  EQUITY. 

Sec  the  "Erjuifi/ Act  of  1867."    31  Vic,  No.  18        

ACTION, 
Ceoss. 

31  Fie,  No.  5. 

54.  Subject  of,  may  be  pleaded  

ACTS  OF  PAELIAJIENT. 
31  Fie,  No.  6. 

28.  Construction 

"  ACTS  SHOETENING  ACT  OF  1867." 
31  Vic,  No.  6. 

1.  Acts  of  the  Legislature  may  be  altered,  &c.,  in  tuc  same  session       

2.  Eopealed  enactments 

3.  Eepealcd  or  expired  enactments  ... 
FoEM  OF  Acts. 

4.  Acts  to  be  divided  into  sections  without  introductory  words  ... 

5.  Eeferences  to  former  enactments  ... 
Commencement  of  Acts. 

6.  Time  of  commencement  of  Acts    ... 

7.  Proviso  reserved  Acts         

Public  and  Peivate  Acts. 

8.  All  Acts  to  be  deemed  public  Acts 

9.  No  private  Act  to  affect  property  of  the  Crown  or  persons  not  named 

CoNSTErCTION   OF   WoEDS. 

10.  Meaning  of  the  words   "  Her   Majesty,"   "  Queensland,"   "  Legislature," 

"  Governor,"  "  Governor  in  Council,"  "  Judges  of  Supreme  Court  " 

11.  Interpretation  of  certain  words  inActs,  "gender  and  number,"  "person"  or 

"party,"  "month,"  "land,"  "estate,"  "oath,"  &c.... 

12.  Interpretation  of  other  terms,  "  indictment,"  "  property,"   "  Circuit  Court  " 

13.  Eeckoning  of  time  ... 

14.  "Words  "  in  and  for  the  Colony  of  Queensland  "  to  be  implied         

15.  Term  "quarter  sessions" 

16.  Terra  "  Gazette"  and  " petty  sessions"  ... 

POWEES   TO    BE    IMPLIED. 

17.  Power  to  appoint  implies  power  to  remove,  re-appoint,  &c 

18.  And  from  time  to  time 

19.  Power  to  revoke  and  alter  rules  and  regulations,  to  be  inferred  from  power 

to  make  them 

POWEBS    WHEN    DISCEETIONABT. 

20.  Power  when  discretionary,  and  when  not 
Oaths  and  their  sanction. 

21.  Power  to  administer  oath,  implied  from  power  to  hear  and  determine 

22.  False  oath,  or  affirmation,  or  declaration,  punishable    ... 
Peotection  OF  Public  Officees. 

23.  For  protection  of  public  officers    ... 

24.  Provisions  of  Act  extended  to  all  enactments     ... 
Fines,  Penalties,  and  Summaey  Peoceedings. 

25.  Appropriation  of  penalties  when  Act  silent 

26.  Who  may  in  general  sue  for  penalties     ... 

27.  All  judicial  powers  conferred  on  justices  to  be  exercised  summarily.. 

InTEEPEETATION    in    GENEnAL. 

28.  Tcmi  "Act"  or  "  Statute."  

29.  Mode  of  pleading  affirmation  in  lieu  of  oath 
Commencement  and  Shoet  Title. 

Commencement,  the  31st  December,  1867  ;  short  title,  the  "  Acts  Sliortenhig 
Act  of  IS67"       

ADDEESSES. 

31  Vic,  No.  13. 

43.  Of  counsel    ... 

44.  Summing  up  in  cases  of  felony 

ADMINISTEATION. 
31  Vic,  No.  9. 

22.  When  executor  out  of  the  juri.sdicliou,  court  will  grants  pecial  administration 

23.  The  party  applying  to  make  the  following  affidavit       

24.  Administration  to  be  granted  in  the  following  form     

28.  Where   an   infant   is   sole   executor,   administration  to  be  granted  to  the 

guardian,  &c 


328 
131 


4, 
4, 

4 

4 

5 
5 

5 
5 

5 
6 
6 

G 
6 


151 
151 


280 
281 

281 

283 
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ADMINISTRATION— roH<)/iHfrf. 
31  I'ic,  A'o.  9 — continued. 

29.  Who  shall  have  the  same  power  as  where  administration  is  granted  durante 

rainore  <F/a<c  of  the  next  of  kin 

30.  Administration  ^wirfcH/e /iVe 

31.  Ecmunorution  to  administrators ^cvk/ch/c /iVe   ... 
33.  Power  as  to  appointment  of  administrator 

33.  Eeceircr  of  real  estate /)CHrfe/i<e /I'fc 

34.  The  court  of  probate  may  require  security  from  a  receiver  of  real  estate  ... 

35.  After  grant  ot  administration,  no  person  to  act  as  executor    ... 

30.  Persons  to  whom  grant  of  administration  shall  be  committed  shall  give  bond 

37.  Penalty  on  bond      

38.  Power  of  court  to  assign  bond      

31  Vic,  Ko.  24. 

33.  Ciinj  to^a7«e?j/o  anwexo,  Act  not  to  extend  to 

ADMISSION. 

31  Vic.,  No.  23. 

54.  Of  barristers,  solicitors,  &c 

31  Tic,  No.  13. 

21.  Of  documents  

ADVERSE  POSSESSION. 
31  Tic,  No.  16. 

24.  To  a  tenant  in  tail  shall  run  on  against  the  remainderman,  whom  he  might 

hare  barred  ...         ...         

AFFIDAVIT. 

31  Tic,  No.  12. 

6.  Governor  in  Council  may  substitute  declaration  for  oath 

31  Tic,  No.  17. 

40.  Examination  of  person  who  refuses  to  make  an  anidavit         

41.  Procedure  on  such  order  ... 
31  Tic,  No.  4,. 

24.  Affidavits  in  certain  eases  may  be  sworn  before  a  consul 

AFFIIUIATION. 

31  Tic,  No.  12. 

5.  In  lieu  of  oath 
'      17.  Instead  of  oath,  in  certain  cases 

18.  Of  Quakers  and  Moravians  

19.  Of  Separatists 


AGENT. 


31  Tic,  No.  30. 

9.  Factors  or  agents  having  goods,  &c.,  in  possession  deemed  owners,  so  as  to 
give  validity  to  contracts  with  persons  dealing  bond  JiJc  upon  the  faith  of 

such  property      

6.  Provision  as  to  notice 

10.  Persons  in  possession  of  bills  of  lading,  &c.,  deemed  owner,  so  far  as  to  make 

valid  contracts     ... 

11.  Bond  fide  advance  to  persons  entrusted  with  the  possession  of  goods  or 

documents  of  title,  though  known  to  be  agents,  protected... 

12.  Bond  fide  deposits  in  exchange  protected,  but  no  lien  beyond  tho  value  of 

the  goods...         ...         ...         ...         ...         ...         ...         ...  _ 

13.  Statute  to  be  construed  to  protect  only  transactions  bond  fide,  without  notice 

that  the  agent  pledging  is  acting  without  authority,  or  maid  fide,  against 
the  owner 

14.  No  person  to  acquire  a  security  upon  goods  in  the  hands  of  an  agent  for  an 

antecedent  debt,  lieyond  tjie  amount  of  agent's  interest  in  the  goods     ... 

15.  Persons  may  contract  with  known  agents  in  the  ordinary  course  of  business, 

or  out  of  that  course  if  within  agent's  authority,  notwithstanding  notice 
10.  What  interest  persons   accepting  and  taking  goods,  &c.,  in  pledge   from 
known  agents  may  acquire 

17.  Agent's  civil  resjionsibility  not  fo  be  dimini.shed 

18.  Proviso  for  right  of  owner  to  follow  his  goods  while  in  tho  hands  of  agents, 

or  his  assignee  in  case  of  bankruptcy  or  insolvency,  or  to  recover  them 
from  a  third  person  upon  paying  his  advances  secured  ujjon  them 

18.  Proviso  in  case  of  bankruptcy  or  insolvency  of  factor,  for  owner  of  goods  so 

pledged  and  redeemed  ... 

19.  night  of  owner  to  redeemer  recover  balance  of  proceeds 

ID.  In  case  of  insolvency,  owner  to  prove  for  amount  paid  to  redeem,  or  for 
value  of  goods  if  unredeemed,  but  not  to  allect  uuy  contract  made  before 
the  passing  of  this  Act  ... 


282 
283 
283 
283 
283 
283 
283 
283 
284 
281 

204 


67 

145 

220 

183 

103 
103 

75 


182 
185 
185 
180 


193 
193 

193 

194 

194 

194 

195 

195 

195 
196 

190 

190 
197 

197 


INDEX. 


ALIEN,  LICENSE  TO. 
31  ric,  No.  16. 

124.  Eestrictions,  ou  cflect  of   ...         ...         ...         ...         ...         ...         ...         ...  217 

125.  Eestrieted  operation  of  partial  liccusc    ...         ...         ...         ...         ...         ...  247 

120.  Apportionment  of  conditions  of  re-entry  in  certain  cases       ...         ...         ...  247 

127.  Eestriction  in  effect  of  wairer      248 

ALIENS. 

The  "Aliens  Act  of  1867." 
31  Tic,  No.  28. 

1.  Persons  born  of  a  British  mother...         ...         ...         ...         ...         ...         ...  443 

2.  Woman  naturalized  by  marriage  ...         ...         ...         ...         ...         ...         ...  443 

Aliens  in  general. 

3.  Alien  friends  may  bold  personally  ...         ...         ...         ...         ...         ...  4>4.9 

4.  Alien  residents  may  bold  lands  for  twenty-one  years  ...         ...         ...         ...  443 

EUECPEAN    AND   NoRTH    AMERICAN   ALIENS. 

5.  Certain  iVlieus  taking  tbe  oatb  of  allegiance  shall  be  naturaUzed       ...         ...  443 

Asiatic  ok  African  Aliens. 

0.  Asiatic  and  African  aliens  to  be  married  and  hare  resided  three  years  in  the 

colony       ...          ...  ...  ...  ...  ...  ...  ..."  ...  ...  444 

7.  Memorial  for  certificate  ...  ...  ...  ...  ...  ...  ...  ...  444 

8.  Certificates  issued    ...  ...  ...  ...  ...  ...  ...  ...  ...  444 

9.  And  to  be  enrolled  .. .  ...  ...  ...  ...  ...  ...  ...  ...  444 

10.  Oath  to  be  taken     441 

11.  Power  of  Governor  .. .  ....       ...         ...         ...         ...         ...  ...         ...  444 

12.  Eight  of  certified  ahens      ...         ...         ...  ...         ...         ...  ...         ...  444 

Eecoed  of  Oath. 

13.  Copy  of  oath  to  be  recorded  ...         ...         ...         ...         ...  ...         ...  444 

Fees. 

14.  Fees 445 

General  Provisions. 

15.  Five  years' residence  ...  ...  ...  ...  ...  ...  ...  ...  445 

16.  E.xisting  rights         ...  ...  ...  ...  ...  ...  ...  ...  ...  445 

17.  Saving  rights  of  aliens  ...  ...  ...  ...  ...  ...  ...  ...  445 

18.  English  laws  how  far  applicable   ...         ..  ...         ...  ...  ...         ...  445 

Commencement,  the  31st  December       ...  ...  ...  ...  ...         ...  445 

S]iorttiile,''T/te  Aliens  Act  of  1867" '      445 

ALLEGIANCE. 

31  Tic,  No.  12. 

1.  Oath  of 182 

31  Vic,  No.  38. 

4.  Oath  of  Members  of  Legislative  Council  and  Assembly         ...        9 

AMENDMENT. 

31  Vic,  No.  17. 

80.  Amendment  by  Supremo  Court  or  judge  thereof  or  at  nisi  2vins      ...         ...  109 

81.  In  cases  where  a  variance  shall  appear  between  written  or  printed  evidence 

and  the  record,  the-court  may  order  tlie  record  to  be  amended    ...  ...  110 

82.  Amendments  to  be  made  in  the  record,  in  certain  eases  ...         ...         ...  1 10 

83.  Amencbuents  at  trial  ...         ...         ...         ...         ...         ...         ...         ...  Ill 

31  Vic,  No.  10. 

Ul.  Under  ihc  ■'Diilrcss,  licplcviii.umlUJcclmcnf  Act  of  1867" 252 

31   Vic,  No.  30. 

8%  UnAcV  District  Courts  Act  of  1867"     403 

AMI  PROCHEIN. 

31  Vic.  No.  18. 

8.  Person  named  as  ue.xt  friend  to  sign  an  authority        ...        ...        ...        ...  310 

APPEAL. 

31  Vic,  No.  30. 

109.  From  district  courts  to  Supreme  Court 410 

113.  Jurisdiction  of  district  courts  in  ...         ...         ...         ...         ...         ...         ...  411 

31  Vic,  No.  29. 

34.  From  small  debts  courts 426 

31  Vic,  No.  10. 

121.  To  Supreme  Court,  from  ordcrof  a  judge  under  the  "Distress,  Replevin,  and 

Ejectment  Act  of  1867" "" 246 


INDEX.  6 

APPEARANCE.  "''"'' 

31  J^r.,  No.  17. 

27.  By  the  defendant  in  person           ...         ...  ...         ,,.         ...         ,..         ...  iijo 

28.  ]\Iodc  ol'a])pcanince  to  an  aolion  ...         ...  ...         ...         ...         ...         ...  Iih) 

31.  May  be  cutored  at  any  time  before  judgment 101 

31  Vic,  No.  23. 

142.  May  be  put  in  for  defendant's  having  privilege  of  Piirliameiit,  in  court  of 

equity,  on  return  of  process  of  sequestration  ...         ...         ...         ,,,  345 

APPEOPRIATION. 

31  Vie,  No.  38. 

39.  Of  revenue  by  Act  of  the  Legislature      ...         ...         ...         ...         ...         ...  16 

APPEOPEIATION  OF  PEX.ALTIES. 
31  Vic,  No.  6. 

25.  When  Act  silent      5 

APPOINTMENT. 

31  Vic,  Nu.  •21: 

•12.  By  will  to  be  executed  like  other  wills,  &c 2C5 

APPOINTMENTS  ILLUSOIJY. 
31  Vic,  No.  18. 

71.  Valid 32C 

71.  Not  to  affect  .any  deed  which  declares  the  amount  of  the  share        ...  ...  32(! 

72.  Nor  to  give  any  other  force  to  any  appoiutinent  than  it  would  have  had     ...  327 

AEBITEATION. 

31.  Vic,  No.  17. 

79.  Power  to  judge  to  direct  arbitration  at  time  of  trial  when  issues  of  fact  left 

to  his  decision     ...         ...         ...         ...         ...         ...         ...         ...         ...  109 

31  Vic,  No.  30. 

101.  Power  for  judge  of  district  court  to  refer  to  arbitration  by  consent  ...  403 

31  Vic,  No.  29. 

40.  In  small  debts  courts,  by  consent  of  jiarties,  causes  may  be  tried  by  arbi- 

tration        427 

31  Vic,  No.  11. 

2.  Merchants  and  traders,  &c.,  desiring  to  end  controversies  by  arbitration, 

may  agree  that  their  submission  of  the  suit  to  the  award  of  any  person 
,  should  bo  made  a  rule  of  any  court  of  record,  and  the  agreement  so  made 

to  be  inserted  in  (heir  submission,  itc.  ...  ...  ...  ...         ...  295 

Parties  to  be  finally  concluded  by  such  arbitration       ...         ...         ...         ...  295 

In  ease  of  disobedience  party  neglecting  subject  to  penalty,  <fec.       ...         ...  295 

Unless  arbitrators  misbcliavcd  themselves  ...         ...         ...         ...  ...  295 

3.  Corrupt  arbitration  void  and  may  be  set  aside  ...         ...         ...         ...         ...  295 

4..  Submission  to  arbitration  by  rule  of  court,  &c.,  not  to  be  revocable  without 

leave  of  the  court  ...         ...         ...         ...         ...         ...         ...         ...  296 

5.  Power  to  compel  the  attendance  of  witnesses     ...         ...         ...         ...         ...  29G 

G.  Power  of  the  arbitrators  under  a  ride  of  court  to  administer  on  oath  ...  29(i 

7.  Suits  may  be  settled  by  arbitration  ...         ...         ...         ...         ...         ...  297 

8.  Submission  in  writing  when  may  be  made  rule  of  court  ...         ...         ...  297 

9.  If  action  commenced  after  agreement  to  refer  to  arbitration,  court  or  judge 

may  stay  proceedings     ...         ...         ...          ...          ...  ...  ...  ...  297 

10.  Power  to  court  or  judge  to  direct  arbitration  before  trial  ...  ...  ...  297 

11.  Special  case  may  be  stated  and  question  of  fact  tried  ...  ...  ...  ...  298 

12.  Arbitrator  may  state  special  case...         ...         ...         ...  ...  ...  ...  298 

13.  Pi'oceedings  before,  and  power  of  such  arbitrator         ...  ...  ...  ...  298 

14.  Application  to  set  aside  award      ...         ...         ...         ...  ...  ...  ...  298 

15.  Enforcing  of  awards  within  period  for  setting  them  aside  ...  ...  ...  298 

10.  On  failure  of  parties  or  arbitrators,  judge  may  appoint  single  arbitrator  or 

umpire      ...         ...         ...         ...         ...         ...         ...         ...         ...  ...  298 

17.  When  reference  is  to  two  arbitrators  and  one  party  fails  to  appoint...  ...  299 

18.  Two  arbitrators  may  appoint  umpire       ...         ...         ...         ...         ...  ...  299 

19.  Award  to  be  made  in  three  monllis  uiUcss  parties  or  court  enlarge  time  ...  299 

20.  IJule  to  deliver  possession  of  land  pursuant  to  award  ...         ...         ...  ...  299 

21.  Power  to  .send  back  to  arbitrator 299 

ARBITIJATOES. 

31  Vic,  No.  11. 

6.  Power  of,  under  a  rule  of  court,  to  administer  an  oath  296 

12.  May  state  special  case        ...         ...         ...         ...         ...         ...         ...         ...  298 

13.  Proceedings  before,  and  power  of  ...         ...         ...         ...         ...         ...  298 

10.  In  certain  eases,  judge  may  a])point  single  arbitrator  or  umpire       29.S 

17.  Where  reference  is  to  two,  and  one  party  fails  to  appoint       299 

18.  Two  may  appoint  umpire ,  299 


6  INDEX. 

7AGI!. 

AEEEST, 

Of  Judgment. 

31  Tic,  Ko.  5. 

19.  Upon  motion  for,  or  for  judgment  non  obstante  veredicto,  by  leave  of  court, 

facts  may  be  suggested ...         ...         ...         ...         ...         ...         ...         ...  125 

20.  Judgment  to  follow  i-esult  of  suggestion            ...         ...         ...         ...         ...  125 

21.  Costs  of  abortive  issues     126 

Fob  Debt. 

31  Vic,  m.  4. 

47.  On  !ne.s?!e  process,  abolished,  except  in  certain  cases    ...         ...         ...         ...  84 

48.  Unless  persons  about  to  remove  out  of  the  jurisdiction  of  the  court,  &c.    ...  84 

49.  Sheriff  may  arrest  defendant         ...         ...          ...         ...         ...          ...          ...  84 

Defendant  to  remain  in  custody  until  bail  found  or  deposit  made     ...         ...  84 

50.  Order  may  be  made  at  any  time  before  final  judgment            ...          ...          ...  85 

51.  Defendant  may  apply  for  his  discharge  forthwith        ...         ...         ...         ...  85 

51.  Judge  may  discharee  defendant  or  not    ...         ...         ...         ...         ...         ...  85 

52.  On  Supreme  CoullTwrits  ca.sa.  ...         ...         ...         ...         ...         ...         ...  85 

ASSEMBLY, 

Legislative. 

31  Vic,  No.  38. 

1.  Legislative  Council  and  Legislative  Assembly  ...         ...         ...         ...         ...  9 

2.  Legislative  Council  and  Assembly  constituted   ...         ...         ...         ...         ...  9 

3.  One  session  of  Parliament  to  be  held  each  year            ...         ...         ...         ...  9 

4.  No  member  to  sit  or  vote  until  he  has  taken  the  oath  of  allegiance  .. .         ...  9 

Form  of  Oath           ... 9 

5.  Affirmation  may  be  made  instead  of  oath          ...         ...         ...         ...         ...  10 

6.  Disqualifying  contractors  and  persons  interested  in   contracts — Election  to 

take  place  on  vacancies             ...         ...         ...         ...         ...         ...         ...  10 

Proviso  exempting  from  disqualification  members  of  companies  exceeding 

twenty  in  number          ...         ...         ...         ...         ...         ...         ...         ...  10 

7.  Election  of  disqualified  persons  void       ...         ...         ...         ...         ...         ...  10 

Penalty  on  their  sitting  or  voting            ...         ...         ...         ...         ...         ...  10 

8.  Standing  rules  and  orders  to  be  made               ...         ...         ...         ...         ...  10 

9.  Power  to  alter  Constitution  of  Legislative  Council      ...         ...         ...         ...  11 

10.  Power  to  alter  system  of  representation            ...         ...         ...         ...         ...  11 

11.  Existing  Legislature  not  afl'ected  by  this  Act    ...          ,..•        ...         ...          ...  11 

12.  Place  and  time  of  holding  Parliament     ...         ...         ...         ...         ...         ...      '       11 

18.  Not  to  originate,  &c.,  any  money  vote  or  Bill  lawful,  unless  recommended  by 

the  Governor       ...         ...         ...         ...         ...         ...         ...         ...         ...  12 

27.  Constitution  of  Legislative  Assembly      ...         ...         ...         ...         ...         ...  14 

28.  Members  of  Assembly        ...         ...         ...         ...         ...         ...         ...         ...  14 

29.  Duration  of  Assembly        14 

"Legislative  Assembly  Act  of  1867." 
31  Tic,  No.  21. 

1.  Interpretation          22 

Qualification. 

2.  Qualification  of  members  of  Assembly 22 

Disqualification  and  Besignation. 

3.  Disqualifying  ministers  of  religion            _         ...  22 

4.  Members  of  Legislative  Council  incapable  of  being  members  of  Legislative 

Assembly 22 

5.  Crown  beneficiaries  disqualified,  but  Colonial  Secretary,  Colonial  Treasurer, 

Attorney-General,  and  two  other  officers  may  be  elected    ...         ...         ...  22 

C.  Further  disqualification  of  members  of  Assembly — officers' pensions  excepted  22 

7.  Vacating  scats  of  members  of  Assembly             ...         ...          ...         ...         ...  23 

8.  Besignation  of  seats  in  the  Assembly       ...         ...         ...         ...         ...         ...  23 

Weits  of  Election. 

0.  Governor  to  issue  writs  in  certain  cases...         ...         ...         ...         ...         ...  23 

10.  Speaker  to  issue  wi'its  to  fill  vacancies    ...         ...         ...         ...         ...         ...  23 

11.  If  no  Speaker,  Governor  to  issue  writs 23 

SPEAKEE,    QUOEUM,    AND   CoMPETENCT   OF   ASSEMBLY. 

12.  Election  of  the  Speaker 23 

13.  Quorum,  division,  and  casting  vote         23 

14.  Assembly  may  proceed  to  business  although  writs  not  exceeding  five  shall 

not  have  been  returned 24 

Election  Committee. 

15.  Appointment  of  election  committee  may  bo  disapproved  of  by  the  Assembly  24 
10.  Proceedings  thereupon       ...         ...         ...         ...         ...         ...         ...         ...  24 

17.  Duration  of  ofUce  of  members  of  committee      24 


INDEX,  f 

ASSEMBLY, 

Legislatite — rontinned. 

31  Vic,  No.  21— continued. 

Election  CoMJUTTKE—oo«</HKerf.  ■,.,-,        c  m 

18.  Resolution  of  House  to  dissolve  comraitteo,  and  rc-nppomtmcnt  thcreot      ...  ii 

10.  Time  of  mooting,  oath  of  committeemen,  and  i|Uorura  ...         25 

2o!  Towers  of  adjournment  of  eommitteo  and  election  of  chairroan         2t) 

Majority  to  decide ^^ 

"  Casting  vote "       ... f^ 

"Minutes  of  proceedings"  ^'^ 

21.  General  powers  of  committee        •  20 

22.  Powers  in  respect  of  witnesses,  affidavits,  and  documentary  evidence,  and 

punishment  of  witnesses  for  contempt,  disobedience,  or  mendacity  ...  26 

23.  Decisions  of  sommittee  and  their  oflcct 20 

Committee  may  report  to  Assembly  their  resolutions  upon  other  matters  ...  26 

Election  Petition.  ..,.,-..  or 

21.  Petition  against  Bittmg  member  or  return  ot  writ        -•> 

25.  Parties  to  petition  ...         _ 2J 

26.  Assembly  may  refer  petition  to  committee        -i/ 

Costs  and  Penaltiks. 

27.  Deposit  for  costs  of  petition         ...        j" 

28.  Eeceipt  for  deposit  to  accompany  petition  ^7 

20.  Parties  withdrawing  liable  to  costs  and  expenses ...  27 

30.  Award  of  costs  and  expenses         _. 2S 

31.  Sitting  member  liable  for  costs  and  expenses  in  certain  cases  ^ 

32.  Petitioners  liable  to  penalties        |^ 

33.  Costs  and  expenses  how  to  be  certified ......  ia 

34.  Eeeovery  of  costs,  and  proportionate  recovery  against  persons  jomtly  hablo  is 

Limitation  of  Timk. 

35.  Limitation  of  prosecutions — ' 

Holidays.  „,,,,,  ,    ,•  i  on 

36.  Postponement  of  things  chancing  to  fall  on  Sundays  or  holidays iJ 

Commencement  and  Shokt  Title.  ,,  t    •  ,  .,• 

Commencement  of,  the  31st  December,  18G7  ;    short  title,  the   "  Legislative 

Assembly  Act  of  \m" 29 

ATTACHMENT. 

Z\  Tic,  No.  4,.  ,,  ,  77 

30.  Form  of  writ  of  foreign,  and  how  served  77 

31.  Plaintiir to  enter  into  bond  to  account    ...  " 

32.  After  judgment  plaiutiiV  may  issue/V;-/ /«<'"7-' '' 

33.  After  return  of  writ  plaiutill' may  proceed  in  the  action         78 

31.  Public  notice  to  be  given •■•         ■••         '^ 

35.  Property  and  debts  bound  from  the  time  attachment  served 7» 

36.  Inquiry  as  to  property  in  garnishee's  hands      70 

37.  Disposal  of  goods  by  leave  of  the  court •  »o 

38.  Court  to  determine  what  m-opcrty  is  to  contmue  subject  to  attachment  and 

proviso  as  to  any  second  writ W 

30.  Property  in  possession  of  any  co-defendant  or  wife      ol 

40.  And  execution  may  be  i)leaded  in  bar |1 

41.  Provision  for  dissolving  i'oreipi  attachment       ...         ...  »1 

42.  Absent  defendant  may  come  in  and  aofoiul  though  judgment  against  him  ...  81 

43.  Provision  when  absent  defendants  are  sued  as  co-partners 82 

44.  'Where  defendants  not  so  sued      ^3 

45.  Act  not  to  extend  to  eases  of  contract ^3 

40.  Upon  goods  of  absconding  debtor  "S 

^\Vic.,No.l1.  If,., 

49.  Of  itock  or  shares ^""' 

ATTAINT. 

iWic.No.U.  '  ,.. 

39.  Abolished      '"^ 

31  Vic,  No.  21.  .       ,  ,  .     ,  ,1  If  2(!-' 

34.  After  death  of  person  attainted  his  descendants  may  inherit ^^  ;- 

25.  No  escheat  of  trust  property  by  attaint  of  mortgagee  or  trustee       ^t>- 

ATTESTATION. 

31  V,c.,  2s'o.  24.  „^,- 

30.  Of  wills        ....     ^ 5^e 

42.  Of  appointments  by  will  m  exorcise  of  a  power  -™ 

43;  Soldiers' and  maiiuers' wills  csccpled •^" 


8  INDEX. 

PAGE. 

ATTESTING  WITNESS. 
31  Vie.,  Xo.  21. 

46.  "Will  not  void  by  incompetency  of  attesting  ■vritnoss  ...  ...  ...  ...  266 

47.  Gifts  to  attesting  witness  void      ...         ...         ...  ...  ...  ...  ...  266 

48.  Creditor  attesting  to  be  admitted  a  witness       ...  ...  ...  ...  ...  266 

49.  Executor  to  be  admitted  a  witness  ...         ...  ...  ...  ...  ...  266 

ATTOENETS. 

31  Vic,  No.  23. 

54.  Admission  of  67 

40.  In  certain  cases  may  bo  called  to  the  bar  ...         ...         ...         63 

31F/e.,i\'o.30. 

32.  To  practice  as  counsel  in  district  courts  ...         ...         ...         ...         ...  393 

31.  No  privilege  in  district  courts      ...         ...         ...         ...         ...         ...         ...  393 

33.  Appearance  to  bo  in  person,  or  by  counsel  or  attorney,  or  otlier  person  allowed 

by  the  judge        393 

ATTOENEY, 

POWEES    QF. 

31  Fic,  No.  36. 

2.  Couveyanees,  &e.,  under  certain  powers  of  attorney,  executed  after  death  or 

revocation,  and  before  notice  thereof,  to  be  valid     •        190 

Waeeants  of. 

31  Vic,  No.  17. 

84.  Warrants  of  attorney  and  cor/iiovif  actionem  to  bo  executed  in  tlie  presence 

of  an  attorney  on  behalf  of  the  person  ...         ...         ...         ...         ...  ill 

85.  Warrant,  &c.,  not  formally  executed,  invalid     Ill 

86.  Warrants  of  attorney  in  personal  actions  to  be  filed  within  twenty-one  days  111 

87.  In  what  case  warrant  of  attorney  deemed  fraudulent  ... 

89.  Defeasance  of  warrant  of  attorney,  &e.,  to  be  written  on  same  paper 

90.  Officer  of  court  to  keep  a  book  containing  list  and  particidars  of  each  warrant 

of  attorney  and  co(/«oi>/< 

91.  Fee  for  filing  

92.  Office  copies  to  be  had  on  paying... 

93.  Satisfaction  entered  on  warrants  of  attorney  and  cor/iiovits    ... 
ATTOENMENT. 

31  Vic,  No.  16. 

128.  Of  tenants  to  a  stranger  void        218 

AUSTEALIA. 

31  Vic,  S-o.  22. 

1.  And  adjacent  islands  not  to  be  deemed  beyond  seas 136 

A  UTREF0I8, 
Acquit. 

31  Vic,  No.  13. 

32.  Proof  of        ... 147 

33.  Evidence  to  prove  I47 

Convict. 

32.  Proof  of        147 

33.  Evidence  to  prove  ...         ...         ...        ...         ...        ...         ...        ...        ...  147 

AWAED. 

31  Vic,  No.  11. 

19.  To  be  made  in  three  months,  unless  parties  or  court  enlarge  time     ...         ...  299 

20.  Eide  to  deliver  possession  of  land  pursiiant  to  award  ...         ...         ...         ...  300 

21.  Power  to  send  back  to  arbitrator 300 

BAIL. 

31  Vic,  No.  4. 

53.  Writs  of «(..?(?.  to  fix  bail  ...         ...         ...         ...         ...         ...  85 

70.  To  be  taken  by  bailiff        89 

71.  Deposit  in  lieu  of 90 

BALLOT. 

31  Vic,  No.  37. 

28.  Vote  by         

31.  Papers  

32.  Eoom... 

33.  Box 

34.  Mode  of  voting 


bane:. 

31  Vic,  No.  15. 


112 
112 

112 
113 
113 
113 


47 
48 
48 
48 
49 


14.  Bank  not  responsible  for  paying  a  cheque  not  plainly  appearing  to  have  been 

crossed  or  altered  ...         ...         ...         ...         ,,.         ...         ,,.         ...  215 

16.  Interpretation  of 215 


INDEX. 


BAE. 

'U)'.  Attorueys  in  certain  cases  may  be  called  to  the  bar,  upon  motion  in  open  court  C3 

51.  Admission  of  barristers,  soliritors,  &c *;i 

llules  to  be  laid  before  i'arliiuucut         "' 

BAliEISTEBS. 

31  Vic,  No.  23. 

51.  Admission  of           ' 

BEQUESTS. 

31  ric.  No.  19.                                   ,    ^  ,        .„  „„ 

36.  All  property  may  be  disposed  of  by  will •J-^-' 

BETTING. 

31  Fie,  No.  30.  ,,.,.••    f  1 

43.  All  notes,  &c.,  mortgages,  &c.,  where  the  consideration  is  for  money  won  by 

betting,  shall  be  deemed  made  for  an  illegal  consideration 301 

BILL 

Of  Complaint. 

2.'  Power  to  Supreme  Court  to  revive  present  practice  as  to  filing  of  bills,  &c....  309 

3.  Engrossing  bills  and  subsequent  pleadings  on  parchment  unnecessary         ...  309 

4.  Excepting  to  bills,  &c.,  for  impertinence,  abolished.     Proviso  as  to  costs  309 
5!  Bills  of  complaint  to  contain  concise  narratives  of  material  facts,  &c.,  divided 

into  numljcrcd  paragraphs,  but  shall  not  contain  interrog.itones 309 

0.  Plaintiff  to  deliver  ])rin'tcil  copies  of  bill  or  claim  at  rate  fi.xcd  by  SuprcmeCourt  310 

7.  "Written  copies  of  hills  may  be  served  in  certain  eases,  upon  plaintiff  under- 

taking to  file  a  printed  coi)y  in  fourteen  days           310 

8.  Person  named  as  next  friend  to  sign  an  authority        310 

9.  Amendments  to  original  bill  also  to  be  filed,  &c.            ^10 

9.  In  certain  cases  a  printed  bill  may  contain  written  amendments       ..,         ...  310 

10.  New  facts,  &c.,  after  conmiencement  of  suit,  to  be  introduced  as  amendments  310 

11.  Writs  of  subpoena  abolished          ...         •  ^'■'■ 

12.  Defendants  to  be  served  with  a  printed  copy  of  bill,  in  lieu  of  subpoena  and 

summons I^Jr 

12.  Form  of  indorsement  on  bill  of  complaint        JjJ- 

13.  Service  of  a  bill  to  have  same  effect  as  the  issuing  of  subpoena  and  summons  311 

14.  As  to  service  of  bill "^{I 

15.  Equity  process  to  be  served  in  parts  beyond  jurisdiction        Jll 

10.  Substitution  of  such  service 31w 

30.  Defendant  not  having  been  required  to  answer  and  not  answermg  may  move 

for  dismissal  of  bill  for  want  of  prosecution ...         ...  317 

31.  Plaintitrmay.oncxpiryoftime  for  answering,  move  for  decrecordecretalorder  317 

32.  Alhdavits  may  be  tiled       31' 

33.  Proceedings  thereon,  and  manner  of  proceeding  in  case  of  persons  not  appear- 

ing within  the  usual  time  after  subpcena  or  other  process  has  been  issued  317 

Of  ExcErnoxs  in  Ejectment. 

31  Vic,  Xo.  10. 

90.  Either  party  may  tender ''■*-' 

BILLS  OF  COSTS. 

31  r/c,  No.  20. 

22.  Bills  to  be  delivered ^"ij 

23.  Evidence  of  delivery  of  bill          •. 38j 

ANTierc  party  leaving  colony          38"- 

2 1.  Taxation  of  bills  within  a  mouth 382 

25.  Taxation  after  one  month 38'- 

25.  Taxation  after  twelve  months        3^3 

20.  Payment  of  costs  of  taxation        383 

20.  Court  may  order  delivery  of  bill,  and  delivery  up  of  deeds 384 

27.  Skill  and  responsibility  to  be  considered 384 

28.  Assistance  of  piothouotary           384 

29.  Form  of  application  for  taxing     38-li 

Certificate  of  officer 384 

Enforcement  of  payment 384 

30.  Third  parties  applying  for  taxation          384 

31.  Bills  against  trustees,  assignees,  administrators,  or  executors 385 

32.  Delivery  of  bill  to  third  parties ...  385 

33.  Taxation  of  bill  after  payment     385 

31.  Ec-taxation 386 

Beview  of  taxation 3°5 

36,  Begistrar  on  order  to  review  taxtition  may  examine  witnesses  


880 


10  INDEX. 

"BILLS  OP  EXCHANGE  ACT  OF  1867." 
31  Vic,  Ko.  15. 
Intebpeetation. 

1.  Meaning  of  words  ...        ...        ,,.        ...        ...        ...        ...        ...  213 

New  TVeit  and  Judgment. 

2.  All  actions  upon  bills  of  escbange,  &o.,  may  be  by  writ  of  summons  in  form 

in  schedule  ...         ...         ...         ...         ...         ...         ...         ...         ...  213 

"  Plaintiff,  on  filing  affidavit  of  personal  service,  may  at  once  sign  final 

judgment  in  form  in  schedule '  ...         ...         ...         ...         ...         ...  213 

3.  Holder  of  bOl  of  exchange  may  issue  one  summons  against  aU  or  any  of 

the  parties  to  the  bill     213 

Defence. 

4.  Defendant  showing  a  defence  upon  the  merits  to  have  leave  to  appear        ...  213 
Setting  aside  Judgment. 

5.  Judge  may  under  special  circumstances  set  aside  judgment 214 

Deposit  op  Bill. 

6.  Judge  may  order  bQl  to  bo  deposited  with  officer  of  court,  iu  certain  cases  214 
Noting. 

7.  Remedy  for  the   recovery  of   expenses  of  noting  non-acceptanco  of   dis- 

honored bUl         214 

ElTLES. 

8.  Common  Law  Process  and  Practice  Acts,  and  rules  incorporated  with  this  Act  214 
Infebiob  Couhts. 

9.  The  Governor  may  direct  Act  to  apply  to  inferior  courts       214 

Acceptance. 

10.  Acceptance  of  a  bill  inland  or  foreign  to  be  in  writing  on  it,  and  signed  by 

the  acceptor  or  his  agent  ...         ...         ...         ...         ...         ...         ...  214 

11.  Bills  accepted,  payable  at  a  banker's  or   other  place,  deemed   a  general 

acceptance  ...         ...         ...         ...         ...         ...         ...         .„         ...  214 

"  Bills  accepted  payable  at  a  banker's  or  other  place,  only  deemed  a  qualified 

acceptance"        214 

Cbossino  Cheque. 

12.  The  crossing  to  be  deemed  a  material  part  of  a  cheque  or  draft,  &c.  ...  215 

13.  The  lawful  holder  of  a   cheque,  uncrossed  or  crossed,   "  bank  "  may  cross 

the  same  with  the  name  of  a  bank      ...         ...         ...         ...         ...         ...  215 

14.  Bank  not  to  be  responsible  for  paying  a  cheque,  which  does  not  plainly 

appear  to  have  been  crossed  or  altered  ...         ...    ,     ...         ...         ...  215 

15.  Interpretation  of  the  word  "bank"  '215 

Cheques  Payable  to  Oedee  on  Demand. 

10.  Drafts    on  bankers  payable  to  order  on  demand,  sufficient  authority  for 

payment  without  proof  of  indorsement  215 

Lost  Bill. 

17.  Bills  lost  or  miscarried,  drawer  to  give  another  216 

18.  Actions  on  lost  instrument  ...         ...         ...         ...         ...         ...         ...  210 

Matueity  of  Bill. 

19.  When  bills  of  exchange  and  promissory  notes  become  payable  on  Good 

Friday,  the  same  shall  be  payable  on  the  day  before,  and  the  holders 
thereof  may  protest  the  same  for  non-payment  on  such  preceding  day     ...  216 

20.  Where  bills  of  exchange  becoming  due  on  the  day  preceding  Good  Friday 

or  Christmas  day  are  dishonored,  notice  thereof  may  be  given  on  tho 

day  after  such  Good  Friday,  &c 216 

21.  Bills  of  exchange  becoming  due  on  fast  or  tlianksgiving  d.ays,  to  be  payable 

on  the  day  next  preceding  such  fast  or  thanksgiving   day...         ...         ...  216 

22.  Good  Friday,  Christmas  day,  &c.,  as  regards  bills  of  exchange,  to  be  treated 

as  the  Lord's  Day  217 

23.  Bills  of  exchange  need  not  be  presented  to  acceptor  for  honor  or  referees 

till  the  day  following  the  d.ay  on  which  they  become  due  ...         ...         ...  217 

24.  If  the  following  day  be  a  Sunday,  &c.,  then  on  the  day  following  Sunday  ...  217 
Peotest. 

25.  Protest  not  rendered  necessary 217 

26.  BUls  of  exchange  di'awu  in  Queensland,  &c.,  for  £5  or  upwards,  payable  at 

a  certain  number  of  days,  &c.,  after  acceptance,  and  three  days  after  it 

is  due,  may  be  protested  217 

Place  of  Peotest. 

27.  Bills  of  exchange  expressed  to  be  paid  in  any  place  other  than  the  residence 

of  the  dr.awer,  if  not  accepted  on  presentment,  may  be  protested  in  that 

place,  unless  amount  paid  to  the  holder         218 

Peomissoby  Notes. 

28.  Prommissory  Notes  m-ay  be  assigned  or  indorsed,  and  action  maintained 

thereon  as  on  inland  bills  of  exchange  ...         ...         ...         ...         ...  218 

89.  Proviso  against  giving  out  notes i        .,.  818 


309 
309 


INDEX.  11 

FAOE. 

"BILLS  OF  EXCHANGE  ACT  OF  18G7"— continued. 
31  Vic,  No,  15 — conlinued. 
Eesthiction  on  Amount  of  Nkgotiadle  Ixstbument. 

30.  All  bills,  notes,  drafts,  orders,  or  undertakings  issued  after  the  coming  into 

operation  of  this  Act,  for  a  sum  less  than  twenty  shillings,  to  be  invalid  218 

31.  Penalty  for  issuing  the  same,  or  for  re-issuing  such  as  were  issued  or  made 

previously  to  the  publication  of  this  Act,  not  exceeding  twenty  pounds, 
nor  less  than  five  pounds.  219 

Penalties. 

32.  Penalties  Low  recorerablo,  and  their  appropriation       219 

POWEBS    OF   THE    CoUBT. 

33.  General  rules  may  bo  made  by  the  judges        ,: 219 

Commencement  and  Short  Title. 

Commencement,  the  3l3t  December,  18G7        219 

^hoTttitXc,"  The  Bills  of  Exchange  Act  of  ISQT'      219 

BILLS  IN  EQUITY. 
31  Tic,  No.  18. 

2.  Power  to  Supreme  Court  to  revive  present  practice  as  to  filing  of  bills,  &c.,  309 

3.  Engrossing  bills  and  subsequent  pleadings  on  parchment  unnecessary     ... 

4.  Excepting  to  bills,  &c.,  for  impertinence  abolished.     Proviso  as  to  costs    ... 

5.  Bills   of  complaint   to  contain  concise    narratives   of   material  facts,    &c., 

divided  into  numbered  paragraphs,  but  shall  not  contain  interrogatories  309 

G.  Plaintifl'  to  deliver  printed  copies  of  bill  or  claim  at  rate  fixed  by  Supreme 

Court        310 

7.  Written  copies  of  bills  may  be  served,  in  certain  cases,  upon  plaintiff  under- 

taking to  file  a  printed  copy  in  fourteen  days  ...         ...  ...  ...  310 

8.  Person  named  as  next  friend  to  sign  an  authority        ...         ...  ...  ...  310 

9.  Amendments  to  original  bill  also  to  be  filed,  &c.,         ...         ...  ...  ...  310 

In  certain  cases  a  printed  bill  may  contain  wi-itten  amendments  ...  ...  310 

10.  New  facts,  &c.,  af^tcr  commencement  of  suit,  to  be  introduced  as    amend- 

ments          310 

11.  Writs  of  subpoena  abolished         311 

12.  Defendants  to  be  served  with  a  printed  copy  of  bill,  in  lieu  of  subpoena 

and  summons       ...         ...         ...         ...         ...         ...         ...         ...         ...  311 

Form  of  indorsement  on  bill  of  complaint 

'       13.  Service  of  a  bill  to  have  same  efiect  as  the  issuing  of  subpoena  and  summons  311 

14.  As  to  service  of  bill  ...         ...         ...         ...         ...         ...         ...         ...  311 

15.  Equity  process  to  be  served  in  parts  beyond  jurisdiction       ...         ...         ...  311 

16.  Substitution  of  such  service         ...         ...         ...         ...         ...         ...         ...  312 

30.  Defendant  not  having  been  required  to  answer,  and  not  answering,  may  move 

for  dismissal  of  bill  for  want  of  prosecution  ...         ...         ...         ...         ...  317 

31.  Plaintiff  may,  on  expiry  of  time  for  answering,  move  for  a  decree  or  decretal 

order         317 

32.  Afildavits  may  be  made     317 

Takino  Bills  pbo  confesso. 

33.  Proceedings  thereon  ...         ...         ...         ...         ...         ...         ...         ...  317 

33.  Manner  of  proceeding  in  case  of  persons  not  appearing  within  the  usual  time 

after  subpoena  or  other  process  has  been  issued        ...         ...         ...         ...  317 

34.  Persons  so  neglecting  in  custody,  or  forthcoming,  to  bo  served  with  a  copy 

of  the  decree       ...         ...         ...         ...         ...         ...         ...         ...         ...  319 

35.  Persons  out  of  the  colony  affected  by  such  decrees  if  they  return  within 

seven  years  to  be  served  with  a  copy,  or  in  case  of  death  their  heirs,  Ac,  319 

30.  Persons  not  petitioning  a  rehearing  of  the  cause  within  six  mouths,  the 

decree  to  be  absolutely  confirmed       ...         ...         ...         ..  ...         ...  319 

37.  Persons  petitioning  a  rehearing  within  seven  years,  and  giving  security  for 

costs,  admitted  to  answer,  and  the  cause  to  be  heard  again  ...         ...  319 

38.  Persons  not  appearing  within  seven  years  and  making  such  petition,  to  be 

absolutely  barred  ...         ...         ...         ...         ...         ...         ...         ...  320 

39.  Not  to  affect  persons  beyond  the  seas,  unless  in  certain  cases  320 

40.  As  to  courts  having  a  limited  jurisdiction  ...         ...         ...         ...         ...  320 

41.  Such  bill  shall  be  read  in  evidence  as  an  answer  admitting  the  facts  ...  320 

122.  Defend.ant  in  contempt  for  not  answering  bill 339 

123.  Kefusal  to  answer    ...         ...         ...         ...         ...         ...         ...         ...         ...  340 

124.  Poor  defendants       340 

125.  Answer  for  defendant  ...         ...         ...         ...         ...         ...  3'W 

12C.  Where   defendant   in   contempt   for  not   answering  bill  is   committed  or 

remanded,  plaintiff  ma}'  sue  out  habeas  corpus,  and  in  case  of  no  answer 

after,  the  court  may  order  bill  to  be  taken  p/'o  con/cMO      ...         ...         ...  340 

187.  Where  prisoner  turned  over /»■(> /o(v«a 341 


12  INDEX. 

PAGE. 

BILLS  m  :EQUITY—ron(!>u,eiL 

Taking  Bills  peo  Confesso — continiied. 

131.  Defendant  in  custody  for  contempt  for  not  appearing,  plaintiff  may  cause 
appearance  to  be  entered,  and  after  two  months  may  take  the  bill  jiro 
cunfcsso     ...         ...  ...  ...         ...         ...  ...         ...  ...         ...  342 

113.  In  default  of  answer  to  bill  in  equity  against  persons  Laving  privilege  of 

Parliament,  bill  shall  bo  taken  ^);'o  fo«/e.yi'o  .. .         ,.,         ...         ...         ...  345 

BILLS, 

Of  Lading. 

31  Tic,  No.  30. 

5.  Ilights  under,  to  vest  in  consignee  or  indorsee  ...         ...         ...         ...         ...  191 

6.  Not  to  affect  the  right  of  stoppage /»  </y(».s/7k...         ...         ...         ...         ...  191 

7.  Bill  of  lading  in  hands  of  consignee,  &c.,  conclusive  evidence  of  the  shipment 

as  against  the  master,  ifcc.         ...         ...         ...         ...         ...         ...         ...  191 

Of  Sale. 

31   ric,  No.  30. 

21.  To  bo  void  unless  the  same  or  a  copy  thereof  be  filed  within  thirty  daj's  in 

like  manner  as  warrants  of  attorney  ...         ...         ...         ...         ...         ...  198 

22.  Defeasance  or  condition  of  every  bill  of  sale  to  be  written  on  the  stimo 

paper  or  parchment       ...         ...         ...         ...         ...         ...  •      ...         ...  199 

23.  Officer  of  court  to  keep  a  book  containing  particulars  of  each  bill  of  sale    ...  199 

24.  Office  fee  of  2s.  6d.  for  filmg         2(30 

25.  Office  copies  or  extracts  to  be  given  on  paying  as  for  copies  of  judgments  200 
20.  Satisfaction  may  be  entered          ...         ...         ...         ...         ...         ...         ...  200 

BEIBEEY, 

At  Elections. 
31  ric,  iVo.  37. 

48.  What  shall  be  deemed  acts  of  bribery    ...         ...         ...         ...         ...         ...  52 

49.  Act  of  bribery  to  make  void  election       ...         ...         ...  ...         ...         ...  53 

50.  Principals  to  bo  bound  by  acts  of  agents  ...         ...         ...         ...         ...  53 

CAPIAS  AD  RESPONDENDUM. 
31  Tic,  No.  4. 

47.  An'est  on  wf.s«e  process  aboli^^hed,  except  in  certain  cases      ...         ...         ...  84 

48.  No  person  to  be  arrested  or  hold  to  bail,  unless  on  proof  to  the  satisfaction 

of  a  judge  that  ho  is  about  to  remove  out  of  tho  jurisdiction  of  the 

Supreme  Court,  or  to  abscond  to  remote  parts  within  the  colony...         ...  .84 

49.  Sheriff  may  proceed  to  arrest  defendant  ...          ...         ...         ...         ...         ...  84 

50.  Order  may  be  made  at  any  stage  of  the  proceedings  ...         ...         ...         ...  85 

51.  Defendant  may  apply  for  his  discharge  forthwith        ...         ...         ...         ...  85 

Judge  may  discharge  defendant  or  not  ...         ...         ...         ...         ...         ...  S5 

04.  Writs  may  be  issued  in  certain  towns  by  commissioners  appointed  by  the 

Chief  justice      88 

05.  LTndor  what  circumstances  such  wi'its  may  be  issued,  but  security  must  be 

.given  by  the  plaintiff     ...          ...         ...          ...          ...         ...         ...         ...  88 

66.  Memorandum  on  writ  by  commissioner .. .         ...         ...         ...         ...         ...  89 

67.  Such  writ  to  be  directed  to  special  bailiff          ...          ...          ...          ...         ...  89 

68.  Copies  of  such  writ  to  bo  transmitted  to  Supreme  Court  at  Brisbane          ...  89 

69.  Fees  to  commissioner         ...          ...          ...         ...         ...         ...         ...         ...  89 

70.  Bail  to  be  taken  by  bailiff 89 

71.  Deposit  in  lieu  of  bail        ...          ...          ...          ...         ...         ...          ...          ...  90 

72.  Fees  to  bailiff          .'.'  go 

73.  Commissioners  may  issue  writs  of  summons    ...         ...         ...         ...         ...  90 

74.  Judges  to  make  rules  and  regulations  ...           90 

CAPIAS  AD  SATISFACIENDUM. 
31  VU.,  No.  4. 

52.  As  to  arrest  on  Supreme  Court  writs       85 

53.  Writs  of,  to  fix  baO 85 

54.  Proceedings  for  charging  in  execution  a  person  already  in  prison     ...         ...  85 

55.  Sheriff  or  gaoler  may  discharge  prisoner  by  authority  of  the  attorney   in 

the  cause 85 

CATTLE, 

MOETGAGES. 

Sec,  »(/;•«,"  Mortgage,  Cattle" 201 

CHANCEBY. 

3  T7c.,  No.  23. 

22.  Equitable  jurisdiction  of  Supreme  Court         ...         ...         ...         ...         ...  58 

38.  One  judge  may  sit  alone  in  equity  ...         ...         ...         ...         ...         .  ,  62 

See  "  jE'7K«7y  ^c<  o/ 1807,"  31  Vic,  No.  18      309 


INDEX.  13 

TACX. 

C1I.(U1ITIES. 

31  ric,  i\'w.  19. 

98.  Court  may  exercise  powers  confciTcd  by  the  At-l  to  vest  stock,  Ac,  in 

trustees  of  ...        ...        ...        ...        ...        ...        ...        ...        ...  375 

CHEMISTS  AND  DIJUGGISTS. 
31.  Tic,  Xo.  33. 

3.  Medical  board  to  register  cliemists  nml  ilrngtfidts         ...         ...         ...         ...  -lUi 

7.  Chemists  and  druggists  to  present  testimonials  to  the  medical  board  ...  417 

8.  List  of  registered  chemists  and  druggists  to  be  pubbshcd  yearly  in  the 

Gazef/e      417 

9.  Persons  registered  entitled  to  practise  and  recover  charges 4-18 

10.  Proof  of  registration  required  to  enable  persons  to  recover  charges...         ...  448 

CHEQUES. 

31  Vic,  No.  15. 

12.  Tiie  crossing  to  be  deemed  a  material  part  of  a  cheque  or  draft       215 

13.  The  lawful  holder  of  a  cheque  uncrossed  or  crossed  "  bank,"  may  cross  the 

same  with  the  name  of  a  bank...  ...  ...         ...  ...         ...         ...  215 

1 1.  Bank  not  to  be  responsible  for  paying   a  cheque  which  docs  not  plainly 

apiiear  to  have  been  crossed  or  altered         ...  ...         ...         ...  ...  215 

16.  Drafts  on  bankers   payable  to   order  on   demand  sulEcicnt  authority  for 

paj-nient,  without  proof  of  indorsement        ...  ...         ...         ...  ...  215 

18.  ActioTis  on  lost  instruments         ...         ...         ...  ...         ...         ...  ...  21t) 

30.  All  bills,  notes,  drafts,  orders,  or  undertakings  for  less  than  twenty  shillings, 

tobcinvalid         218 

31.  Penalty  for  issuing  or  rc-issuing  the  same        219 

CHIEF  JUSTICE. 

31  ric,  No.  23. 

14.  Salai-y  of       ...         ...         ...         ...        ...        ...         ...         ...         ...        ...  50 

16.  If  more  judges  than  one  of  Supreme  Court,  one  to  bo  styled  the  Chief 
Justice          ...         ...         ...         ...         ...         ...  ...         ...         ...         ...  57 

17.  Proceedings  to  be  dated,  and  how  tested           ...  ...         ...         ...         ...  57 

19.  ■\Vlien  judgment  of  the  Chief  Justice  to  be  judgment  of  the  court  ...  57 
52.  To  be  one  of  the  majority  of  judges  to  make  rules  ...         ...         ...         ...  66 

55.  To  be  one  of  the  majority  of  judges  to  make  rules  ...          ...         ...         ...  67 

03.  To  be  one  of  the  majority  of  judges  to  make  rules       69 

CIVIL  LIST. 

31  Vic,  No.  38. 

36.  Sixteen  thousand  three  hundred  pounds  payable  to  Her  Majesty     15 

37.  To  be  accompanied  by  surrender  of  aU  revenues  of  the  Crown        ...        ...  15 

CODICILS. 

31  Vic,  No.  24. 

52.  How  revoked  267 

54.  Eevival  of 207 

COGNOVIT  ACTIONEM. 
31   77c.,  No.  17. 

81.  Warrants  of  attorney  and  ruf/nopit  actiniicm  to  be  executed  in  the  presence 

of  an  attorney  on  behalf  of  the  person  ...         ...         ...         ...         ...  Ill 

15.  AVarrant,  itc,  not  formally  executed,  invalid    ...  ...         ...  ...         ...  112 

88.  Cof/iKwit  actionem  to  be  filed  in  like  luauucr.  or  void  against  creditors         ...  112 

89.  Defeasance  of  warrant  of  atlorney,  Ac,  to  be  written  on  same  paper         ...  112 

90.  Oflicer  of  court  to  keen   a  book   containing   list   and   particulars   of   each 

warrant  of  attorney  and  cognovit        ...         ...         ...         ...         ...         ...  112 

91.  Fee  for  filing 113 

92.  Ollice  copies  to  be  had  on  paying  ...         ...         ...         ...         ...         ...         ...  113 

93.  Satisfaction  entered  on  warrants  of  attorney  and  co^HoivV      ...         ...         ...  113 

COMMON  LAW, 

Evidence  and  Discovery  Act. 

31  A'ic.  No.  13 112 

JolNDICR    AND    HrVlVOR   AcT. 

31  Vic,  No.  14 114 

Pleading  Act. 

31  Vic,  No.  5 123 

Practice  Act. 

31  Vic,  No.  17 95 

Pbocess  Act. 

SlVic,  No.  4 70 


U  INDEX. 


SkM. 


COMMISSION. 

31  Vic,  No.  23. 

9.  Of  judges     56 

31  Vic,  No.  24. 

77.  Concerning  persons  of  unsound  mind      370 

31  Vic,  No.  13. 

53.  Order  or  commission  to  examine  witnesses         ...         ...         ...         ...         ...  153 

54.  Witnesses  may  be  ordered  to  attend  for  examination  ...         ...         ...         ...  153 

70.  Examination  of  a  party  to  a  suit  under  a  commission 158 

COMMISSION,  SPECIAL. 
31  Vic,  No.  23. 

33.  May  issue  to  one  or  more  district  court  judges,   or  one  or  more  banisters, 

&c.,  enabling  them  to  discbarge  duties  of  a  judge  of  Supreme  Court  in 

remote  places       ...         ...         ...         ...         ...         ...         ...         ...         ...  61 

31  Vic,  No_.  4. 

64.  Chief  Justice  to  ajipoint  in  certain  towns  ...         ...         ...         ...         ...  88 

COMMISSIONEES. 

31  Vic,  No.  23. 

57.  Of  Supreme  Court  may  receive  fees 68 

COMPANIES. 

31  T'ic,  Ko.  3G. 

53.  Limited  partnerships  may  be  formed  except  for  banting  and  insurance       ...  209 

54.  General  and  special  partners  and  their  liabilities  ...         ...  ...         ...  210 

55.  Certificate  to  be  made  by  the  partners  specifying  names,  capital,  &e.  ...  210 

56.  Style  of  partnership  210 

57.  Certificate  to  be  acknowledged  and  recorded     ...  ...         ...         ...  ...  210 

57.  If  false  or  shall  be  liable  as  gcnei'al  partners     ...  ...  ...         ...  ...  210 

58.  Certificate  to  be  published  for  four  weeks  ...         ...         ...         ...         ...  210 

59.  Duration  of  partnershiji  limited    ...         ...         ...         ...         ...         ...         ...  210 

60.  Provision  for  renewal  of  partnership        ...  ...         ...         ...         ...         ...  211 

61.  Capital  stock  not  to  be  withdrawn  ...         ...         ...         ...         ...         ...  211 

62.  Suits  to  be  by  and  against  general  partners       ...         ...         ...         ...         ...  211 

63.  Dissolutions  how  effected  ...  ...  ...  ...         ...  ...  ...         ...  211 

64.  Liabilities  not  specially  provided  for       ...         ...         ...         ...         ...         ...  211 

65.  Accounting  ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  211 

66.  Frauds  by  partners...         ...         ...         ...         ...         ...         ...         ...         ...  211 

67.  Books  of  account  to  be  kept  and  to  be  open  to  inspection'      ...         ...         ...       .   211 

68.  As  to  liability  of  special  partners,  if  proper  books  bo  not  kept  or  be  incorrectly 

kept 211 

CONCEALMENT. 

31  Vic,  No.  4. 

52.  Fraudulent,  of  moneys,  &c.,  by  debtors 85 

CONSIGNEE. 

31  Vic,  No.  36. 

5.  Eights  of,  imder  bill  of  lading,  to  vest  in  consignee  or  indorsee        191 

6.  Not  to  aflcct  right  of  stoppage  in  transitu,  or  claims  for  freight      ...         ...  191 

7.  Bill  of  lading  in  hands  of  consignee,  &c.,  conclusive  evidence  of  the  ship- 

ment as  against  the  master      ...         ...         ...         ...         ...         ...         ...  191 

CONSOLIDATED  REVENUE. 
31  Vic,  No.  38.^ 

34.  All  duties  and  revenues  to  form  consolidated  rcvonno  fund    ...         ...         ...  15 

35.  Such  fund  permanently  charged  with  expenses  of  collection  ...         ...         ...  15 

36.  Civil  list  pay.iblo  out  of  fund        15 

39.  To  be  appropriated  by  Act  of  the  Legislature  ...         ...         ...         ...         ...  16 

"  CONSTITUTION  ACT  OF  1867." 
31  T7c.,  No.  38. 

Preamble 7 

Power  to  alter  constitution  ...         ...         ...  ...         ...         ...         ...  7 

Governor  giving  or  withholding  assent  to  Bills...  ...         ...         ...         ...  7 

Disallowance  of  Bills  assented  to  ...         ...  ...         ...         ...         ...  8 

Assent  to  Bills  reserved     ...         ...         ...         ...  ...         ...         ...         ...  8 

Governor  to  conform  to  instructions        ...         ...  ...         ...         ...  ...  8 

Extending  the  Governor's  powers  as  to  giving  or  withholding  the  Eoyal 

assent       ...         ...         ...         ...         ...         ...  ...         ...         ...         ...  9 

Eeservation of  Bills  ...         ...         ...         ...  ...         ...         ...         ...  9 

Tuii  Leoislatuhe. 

1.  Legislative  Council  and  Legislalive  Assembly  ...  ...         ...         ...         ...  9 

2.  Legislative  Council  and  Assembly  coustitutotl  ...  ...         ...         ...         ...  9 

3.  One  session  of  Pai'liament  to  be  lield  in  each  year       9 


INDEX.  15 

PAcr. 

"CONSTITUTION  ACT  OP  1SG7"— continued. 
31  Vic,  i^'b.  38 — continued. 

The  Leoislature — continued.  ,,.,/.    n     •  o 

4.  No  member  to  sit  or  vote  until  ho  has  taken  the  oatU  of  aUcgianco            ...  •> 
Form  of  oath           

5.  AlKrmation  may  he  made  instead  ...         ...         ...        „••..,    "'i,.,"' 

6.  Disqualifying    contractors,  Ac,  from    being    members    of   either    Jiouso, 

companies,  etc.,  exceeding  twenty  in  number,  excepted       ...         ...         ...  AU 

7.  Election  of  disqualifie.l  persons  void,  and  penalty  on  their  sitting  or  voting  lu 

8.  Standing  rules  and  orders  to  be  made     ...         ...         

9.  Power  to  alter  constitution  of  Legislative  Councd         ^J 

10.  Tower  to  alter  system  of  representation  ^| 

11.  Existing  Legislature  not  aU'ccted  by  this  Act 

The  Goveenok.  ii 

12.  Place  and  time  of  holding  Parliament     ,    V-    n 'e 

13.  Provisions   of  former  Acts,  respecting  the  allowance   and  disallowance  ot 

Bills  reserved      ,   .••  ,     •A,"         ■"•'>;         -V 

14.  Appointment  to  Government  offices  vested  in  the  Governor  m  Council, 


or  alone 


9 
10 


12 


15.  Judge'' trcontiliue  in  office' during  good  behaviour,  notwithstanding  demise  ^^ 

of  the  Crown       ■••         •-         ■■•         ,,, 

16.  Judges  may  be  removed  by  the  Crown,  on  address  of  Parliament    i^ 

17    Jud'"-es' salai-ies  secured  during  continuance  of  commissions  i^ 

18.  No  money  vote  or  Bill  lawful,  unless  recommended  by  Governor     i- 

19.  No  part  of  revenue  to  be  issued,  except  on  warrant  from  Governor  ...  i- 

Legislative  CorNcit.  i, 

20.  Legislative  Council,  how  composed         

21.  Duration  of  office  of  Legislative  councillors      jj^ 

22.  Eesignation  of  councillors ■/., 

23.  Vacating  seat  by  absence ,g 

24.  Trial  of  questions  of  vacancy       .. 

25.  Appointment  of  President,  who  may  take  part  in  debates       J* 

20.  Quorum,  division,  casting  vote,  &c 

The  Legislative  Assemuly.  ,. 

27.  Constitution  of  Legislative  Assembly     J^ 

28.  Members  of  Assembly       ■/. 

29.  Duration  of  Assembly       

Gen^hal^Pbov^sions^.^^  empowered  to  make  laws  regulating  sale  and  other  disposal  of  ^^ 

waste   lands         ...         ...         ...  .-■         ••■     .     ■•    .  ,  "l     ■,i'i„„t:''^  ^A 

31.  Duties  not  to  be  levied  on  supplies  for  troops  nor  mconsislcnt  wi  h  treaties  I'i 

32.  Customs  duties  may  be  imposed,  not  diilcrcntial,  though  contrary  to  existmg  ^^ 

Acts  of  Parliament         ■• ,', 

33.  Force  of  laws  and  authority  of  courts  preserved         

Ceo-wn  Eights  and  Eevknues.                             ,.,  ^  ,                e     i  15 

34   jVJl  duties  and  revenues  to  form  consolidated  revenue  tuna     :j^ 

35.  Such  fund  pennancntly  charged  with  expense  of  collection JO 

3(i.  Civil  list  of  £10,300  payable  to  Her  Majesty     ,.  H'   n ifi 

37.  Civil  list  to  be  accompanied  by  surrender  ol  all  revenues  of  the  Lrown       ...  io 

38.  Pensions  to  judges  ...         ...         ...         •••         •••         •••,       •■  .  ,    •"         "j 

39.  Consolidated  revenue  to  be  appropriated  by  Act  of  the  Legisla  ure,  and 

debentures  or  any  other  charges  thereon  not  to  be  aflectcd  thereby  lo 

.10  Entire  management  of  Crown  lands  and  revenues  therefrom  vested  in  the 
Legislature,  but  not  to  affect  previous  contracts  of  Her  Majesty  nor  any 
vested  right  or  interest  ... 

POWEBS   AND    PUIVILEGES   OF    IIOUSES   OF    PaBLIAMENT. 

41.  Power  to  send  for  persons  and  papers 

42.  Order  to  attend  may  be  notified  by  summons ^^ 

43.  Attendance  of  members     ...         ...         •••         •••        ."i  t„  ^i," 

44.  Obioction  to  answer  questions  or  produce  documents  to  be  reported  to  the 

House       .,  ••;,        •■■  .      •••         •■ 

45.  Houses  empowered  to  punish  summarily  lor  certain  contempts         

40.  President  or  Speaker  to  issue  warrant     ...         ...         ...         •••         "•,„„;•;  lu 

47.  Persons  disturbing  proceedings  of  House  may  bo  arrested  without  warrant  i.^ 

48.  Form  of  wan'aut     ...         ...         ...         ...         ■••      .   •■•         •■■         •"       ,"; 

49.  Sherills,  constables,  and  others  to  assist  in  execution  of  warrant  or  verbal  ^^ 

order,  and  gaoler  to  imprison  ...         .„ 

50.  DoQi-s  may  be  broken  open  in  executing  warrant         

51.  House  may  direct  Attorney-General  to  prosecute         ...  ...         .••         ••■  |° 

52.  House  may  direct  Altornoy-Geiieral  to  prosecute  for  other  contempts         ...  io 

53.  Wilfully  false  answers  how  pimished      


16 
IG 


17 
17 


16  INDEX. 

FAGX. 

"CONSTITUTION  ACT  OF  1867"— continued. 
31  Tic,  Ko.  38 — continued. 
PowEES  AND  PniviLEGES  OF  HousES  OF  Paeliament — Continued. 

54.  Proceedings   against  persons   for  publishing  papers   printed   by   order   of 

Legislative  Council  or  Assembly,  may  be  stayed     ...         ...         ...         ...  18 

55.  The  like  for  pubbsliing  copy  of  the  autlieuticated  report         ...         ...         ...  19 

50.  Defence  when  extract  or  abstract  made  JoHO  ^(i?e        19 

COJIIIENCEMENT   AND    ShORT   TiTLE. 

Commencement,  the  31st  December,  1867  ...         ...         ...         ...         ...  19 

^liovtiiilc,"  TJw  Constitution  Act  of  imT'         19 

CONSTITUTION. 

See  Oedeb  in  Covncil  of  the  Gth  June,  1859. 

22.  Power  of  alteration  of        ...         ...         ...         ...         ...         ...  20 

CONSTEUCTION, 
Of  Statutes. 

31  Vic,  No.  6. 

10.  Meaning  of  woi'ds  "Her  Majesty,"  "Queensland,"  &c.  ...  ...         ...  2 

11.  Gender,  number,  &c.  ...         ...         ...         ...         ...         ...  ...         ...  3 

12.  Other  terms •  3 

13.  Eeckoning  of  time  ...  ...  ...         ...         ...         ...         ...  ...         ...  3 

14.  Words  to  be  implied  ...         ...  ...         ...         ...         ...  ...         ...  4 

15.  "  Quarter  sessions "  ...         ...         ...         ...         ...         ...  ...         ...  4 

IQ.  "Gazette" 4 

Of  Wills. 

31  Vic,  No. -24,. 

55.  When  devise  not  to  be  rendered  inoperative  267 

56.  Will  to  speak  from  death  of  testator       ...  ...         ...         ...  ...  ...  267 

57.  What  a  residuary  devise  shall  include    ...  ...         ...         ...  ...  ...  267 

58.  What  a  general  devise  shall  include        ...  ...         ...         ...  ...  ...  268 

59.  What  a  general  gift  shall  include...         ...  ...         ...         ...  ...  ...  268 

60.  How  a  devise  without  words  of  limitation  shall  be  construed  ...  ...  268 

61.  Of  the  words  "  die  without  issue,"  &c.   ...  ...         ...         ...  ...  ...  268 

CONTEMPT. 

31  Vic,  No.  18. 

120.  Sherifl' shall  keep  register  of  persons  committed,  &c ...         ...  339 

121.  Defendants  brought  into  court  by  habeas  corpus,  or  in  custody,  and  refusing 

to  enter  appearance,  court  may  enter  it  for  them    ...         ...         ...         ...  339 

122.  Unexecuted  attachment     ...         ...         ...         ...         ...         ...         ...         ...  339 

123.  Eefusal  to  answer 339 

124.  Poor  defendant        310 

125.  Answer  for  defendant         ...         ...         ...         ...         ...         ...         ...         ...  340 

126.  Where  defendant,,  in  contempt  for  not  answering   bill,   is   committed   or 

remanded,  plaintiff'  may  sue  out  iiabeas  corjfus,  and  in  case  of  no  answer, 

court  may  order  bill  to  be  taken  yjj'o  coj(/(«io  ...         ...         ...         ...  340 

127.  Where  x^risoncr  turned  over  ^j;'o/oi;«n;  ...         ...  ...         ...  ...         ...  341 

128.  Party  prosecuting  contempt  may,  without  order,  sue  forth  the  several  writs 

in  process  of  contempt  ...         ...         ...         ...         ...         ...         ...  ...  311 

129.  Defendant  in  contempt  and  in  custody,  if  not  sooner  cleared,  plaintiff  shall 

bring  him  to  the  bar  of  the  court  within  thirty  days  ...  ...  ...  341 

130.  Court,  on  application  of  plaintiff,  ma.y  remand  . .         ...         ...         ...         ...  311 

131.  Defendant  in  custody  for  contempt  fur  not  appearing,  plaintiff  may  cause 

appearance  to  be  entered,  and  after  two  months  may  take  the  bill  pro 
coiifesso     ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  342 

132.  A  person  in  custody  for  contempt  for  not  executing  a  deed,  &c.,  and  after 

two  months  still  refusing  to  execute,  court  may  order  registrar  to  execute 

the  same  ...         ...  ...  ...         ...         ......  ...         ...         ...  312 

133.  A  person  committed  for  contempt  for  not  delivering  up  books,  &c.,  any 

secpxestrator  may  seize  the  same         ...         ...         ...         ...         ...         ...  313 

134.  Other  cases  of  contempt,  court  maj' order  discharge  upon  terms      ...         ...  343 

135.  A  person  committed  for  contempt  omitting  (o  apply  ibr  his  discharge,  the 

court  may  compulsorily  discharge  him  ...  ...  ...  ...         ...  343 

136.  Defendant  brought  up  under  /laljcas  corpus  making  oath  of  poverty,  court 

may  refer  it  to  a  master  to  inquire  and  report.  &c.  ...         ...         ...         ...  313 

137.  Pcgistrar,  by  special  order,  to  visit   and   examine   prisoners   confined   for 

contempt,  and  report     ...         ...         ...         ...         ...         ...         ...         ...  343 

138.  Registrar  visiting  prisoner  to  examine  him  upon  oath,  &c.     ...         ...         ...  344 

139.  If  court  satislicd  such  prisoner  is  an  idiot,  &c.,  court  shall  appoint  guardian  314 

140.  Discharge  of  insolvent  may  extend  to  process  of  contempt  for  non-payment 

of  money  and  to  costs  incurred  by  creditor,  subject  to  taxation    ..         ...  344 

141.  When  process  of  contempt  is  for  non-performance  of  au  act 314 


INDEX. 


17 


362 
363 


CONTEMrT— com/i«kc(/. 

In  District  Cockts. 
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CONTINGENT 
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Liability. 

^^  U7.'  CouJf  on  application  of  executors,  &c.,  may  direct  appropriation  of  money  ^^^ 
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7  Cor'^Kr  Scl^^Silf  Action  of  trespass'  or  of' trespass  on  'the  case 
^-       when  damages  recovered  are  less  than  forty  shillings  unless  upon  judge  s 

8.  AcnSto«t:^dto-depri^plain:tiilsof^osts;;factionsfc^  ^^  378 

9.  Costs  not  recoverable  in  an  action  of   tort  where  verdict  less  tuen  nve  ^^^ 

10  In^Ss'oH!;XSer  forty  shillings  tiie  plai^liff  shall  recover  no  ^^^ 

11.  C^^:^'^'Tr.  not  more  Oian  tilirty  pounds; Vecovered      ...  378 

12.  Costs  in  Supreme  Court  in  certain  cases 

rnsTs  nv  Verdict  fob  Defendant  or  Nolle  Prosequi-  .  „„;„„>  «),« 

Costs  °^ ^.^^''^^^^^{^l^^^^  ^i,,,,;^  the  defendant  shall  recover  his  costs  agamst  the  ^^^ 

H  J'tha't* siietii  'h,  forma  puVperis  shall  be  otherwise  l>"°if  <■  f       ,, , ; '         •{,  379 

U.  Defendants  having  a  nolle  proscj « /  or  a  verdict  in  any  action  shall  hav  0  costs 

■ncTrrvTjANT's  Costs  on  Demvurer  or  Eruor.                                                           ,  Uom 
^"^'^\o    Defendant  on  judgment  given  for  him,  &c..  to  recover  cost,,  and  have  ^_^ 

execution  on  the  same 
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"  COSTS  ACT  OF  1867  "—continued. 
31  Vic,  No.  20 — continued. 
Costs  on  Scire  Facias  on  Defaplt  and  on  DESirnKEi!. 

16.  Plaintiff  in  scire  facias  and  plaintiff  or  defendant  on  demurror  to  have  costs  380 
Costs  on  seveeal  Pleas  oe  Pleadings. 

17.  Costs  on  several  pleadings  .. .         ...         ...         ...         ...         ...  38o 

Costs  on  Ebeoe — Quashed  Weit. 

18.  On  quashing  writ  of  error,  defendant  to  have  costs      ...         ...         ...         ...  380 

Costs  on  a  Capias  ad  Eespondendum. 

19.  The  defendant  shall  recover  costs  and  damages  where  the  plaintiff  doth  delay 

or  discontinue  his  suit,  &c.       ...         ...         ...         ...         ...         ...         ...  380 

20.  Defendant  entitled  to  costs  where  plaintiff  shall  not  recover  the  amount  of 

the  sum  for  which  he  was  arrested      ...         ...         ...         ...         ...         ...  381 

Conditions  upon  which  costs  shall  be  so  allowed  ...         ...         ...         ...  381 

Infoemee — Compounding — Costs. 

21.  No  informer  shall  compound  with  the  defendant  but  by  consent  of  the  court  381 
The  penaltyof  an  informer  delaying  ordiscontinuing  his  suitor  being  nonsuit,  &c.      381 

Attobnet's  Bill  of  Costs. 

22.  Bills  to  be  delivered  382 

23.  Evidence  of  delivery  of  bdl  382 

When  party  leaving  colony  ...         ...         ...         ...         ...         ...         ...  382 

Taxation  or  Costs. 

24.  Taxation  of  bills  within  a  month  ...         ...         ...         ...         ...         ...         ...  382 

25.  Taxation  after  a  month       ...         ...         ...         ...         ...         ...         ...         ...  382 

Taxation  after  twelve  months       ...         ...         ...         ...         ...     '    ...         ...  382 

Costs  of  Taxation. 

26.  Payment  of  costs  of  taxation         ...         ...         ...         ...         ...         ...         ...  383 

Court  may  order  delivery  of  bill  and  delivery  up  of  deeds      ...         ...         ...  383 

Mode  and  Consequence  of  Taxation. 

27.  SkUl  and  responsibility  to  be  considered  ...         ...         ...         ...         ...  384 

28.  Assistance  of  prothonotary  ...         ...         ...         ...         ...         ...         ...  384 

29.  Form  of  application  for  taxation.     Certificate  of  officer  ...         ...         ...  384 

Enforcement  of  payment   ...         ...         ...         ...         ...         ...         ...         ...  384 

Taxation  on  behalf  of  thied  Parties. 

30.  Third  parties  applying  for  taxation         ...         ...         ...         ...         ...         ...  384 

31.  Bills  against  trustees,  assignees,  administrators,  or  executors  ...         ...  384 

32.  Delivery  of  bill  to  third  parties 385 

Limitation. 

33.  Taxation  of  bill  after  payment       , 385 

Eetaxation. 

34.  Eetaxation 386 

Keview  of  taxation...         ...         ...         ...         ...         ...         ...         ...         ...  386 

Eegistrar,  on  order  to  review  taxation,  may  examine  witnesses         386 

Pains  and  Penalties. 

35.  Punishmcntof  aninformermisbehavinghimself  inthcprosecutionofhis  suit,&c.        386 

POWEES    OF   THE    CoUET. 

36.  General  rules  may  be  made  by  the  judges  ...         ...         ...         ...         ...  386 

Separate  scales  of  costs      ...         ...         ...         ...         ...         ...         ...         ...  386 

Commencement  and  Shoet  Title. 

37.  Commencement,  the  31st  December,  1867         ...         ...         ...         ...         ...  386 

Short  title,  "  T/«;  Cos/*- ^rf  0/ 1867  "      386 

"  DisTEicT  Couets  Act  of  1867." 
31  ric.  No.  30. 

79.  In  the  district  court  403 

80.  Of  attorney  in  district  courts  shall  be  taxed  by  registrar  as  between  pai-ty 

and  party  ...         ...         ...         ...         ...         ...         ...         ...         ...  403 

81.  Fees  to  barristers  and  attorneys,  and  expenses  to  witnesses  ...         ...         ...  403 

103.  Costs  when  cause  removed  into  Supreme  Court  by  c('rf/ci;'n;7  ...         ...  408 

104.  Party  obtaining  rule  or  summons  to  pay  costs  of  the  day       ...         ...         ...  408 

106.  Costs  of  cw/;ora;v' to  be  costs  in  the  cause         ...         ...         ...         ...         ...  409 

"  Small  Debts  Couets  Act  of  1867." 
31  ric,  Ko.  29. 

In  the  small  debts  courts,  schedule  B      ...         ...         ...         ...         ...         ...  418 

COUNCIL, 

Legislative. 

31  ric.  No.  38. 

1.  Legislative  Council  and  Legislative  Assembly  ...         ...         ...         ...         ...  9 

2.  Legislative  CoiiiK'il  and  As.^cjiilily  coustilulcd  ...  ...         ...         ...  ...  9 

3.  One  session  of  I'arliameut  to  be  held  in  each  year       9 
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-And  pay  same  to  eiccu' 


COUNCIL. 

Legislative — continued. 

31  Vic,  So.  Z%— continued. 

4.  No  member  to  sit  or  vote  till  he  Las  taken  the  oath  of  allegiance,  and  form 

of  oath      

5.  Affirmation  may  be  made  instead  of  oath 
G.  Contractors  &c.,  disqualified 

Proviso  cxeniptin.<;  from  disqualification  members  of  companies  exceeding 
twenty  in  number 

7.  Election  of  disqualified  persons  void 
Penalty  on  their  sitting  or  voting 

8.  Power  to  make  rules 

9.  Constitution  of,  may  be  altered  ... 
Oboeb  in,  of  Gxn  June,  1859. 

14.  Provisions  of  former  Acts  respecting  the  allowance  and  disallowance  of  Bills 

reserved    ... 
?2.  Power  of  alteration  of  constitution         

COUNSEL. 

31  Vic,  No.  23. 

5t.  Admission  of 

40.  Attorneys  may,  in  certain  cases,  be  called  to  the  bar,  by  motion  in  open  court 

CEEDITOES'  EEMEDIES. 

31  Vic,  No.  4. 

56.  Sheriff  empowered  to  seize  moneys,  bank  notes,  &c 

tion  creditor 
And  sue  for  amount  secured  by  bills  of  exchange  and  other  securities 
Shcrifi'not  bound  to  sue  unless  indemnified  by  plaintifl' 

57.  Property  of  debtor.^  liable  to  be  sold  in  execution 

58.  Sherift'  to  execute  deed  of  bargain  and  sale  to  purchaser 

59.  Sales  of  land  by  the  sherifl' 
CO.  Deeds  of  sale  by  sheriff     ... 
61.  Sheriff  may  sell  equities  of  redemption  ... 

31  Tic,  No.  17. 

19.  Decrees  and  orders  of  courts  of  equity,  &e.,  to  have  effect  of  judgments  ... 

20.  Memorial  of  judgment.  &c.,  under  seal  of  tlie  Supremo  Court  of  any  other 

Australian  colony,  filed  in  the  Supreme  Court  at  Brisbane,  shall  be  a 
record  thereof,  and  execution  may  issue 

21.  Particulars  of  memorial     ... 

22.  Mode  of  obtaining  execution 

48.  Securities  not  realised  to  be  relinquished,  if  the  person  be  taken  in  execution 

49.  Stock  and  shares  in  public  companies,  belonging  to  the  debtor  and  standing 

in  his  own  name,  to  be  charged  by  order  of  a  judge 

50.  Order  of  judge  to  be  made,  in  the  first  instance,  ex  parte,  and  on  notice  to 

the  bank  or  company,  &c.,  to  operate  as  a  rf/67n'«^ai 
31  Vic,  No.  18. 

109.  For  administration  of  personal  estate 

110.  Copy  of  summons  to  be  filed 

111.  For  administration  of  real  estate  ... 

CBIME. 

31  He,  No.  13. 

4.  'Witnesses  not  precluded  from  giving  evidence  by  reason  of 

CliOPS. 

31  Tic,  No.  16. 

44.  Growing,  seized  and  sold  under  execution,  to  be  liable  for  accruing  rent 

51.  Growing,  may  be  seized  for  rent,  and  cut  when  ripe   . 
54.  Distress  of,  to  cease  if  rent  be  paid  before  they  be  cut 

LlEXS   ON. 

31  ric,  Nu.  36. 

38.  Liens  on  3-carly  grops  realised 

39.  Liens  not  affected  by  sale,  &c.,  of  land    ... 
Provisions 

•10.  List  in  registry  open  for  inspection 

41.  Duration  of  lieu 

42.  Penalties  for  frauds  on  lienees 
Form  of  lion... 

CROSS  ACTION. 

31  /7c.,  No.  5. 

54.  Subjects  of  cross  action  may  be  pleaded... 
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CEOSSED  CHEQUES. 

31  Vic,  No.  15. 

12.  The  crossing  to  be  deemed  a  material  part  of  a  clirquc  or  draft         ...  ...  213 

13.  Tke  lawful  holder  of  a  cheque  uncrossed,  or  crossed  "  bank,"  may  cross  the 

same  with  the  name  of  a  bank  ...         ...         ...  ...         ...         ...         ...  215 

11.  Bank  not  to  be  responsible  for  paying  a  cheque  which  does  not  plainly  appear 

to  have  been  crossed  or  altered  ...         ...         ...         ...         ...         ...  213 

CEOWN 

Eevenues. 

31  ric,  No.  38. 

34.  To  form  consolidated  revenue  fund  15 

37.  Civil  list  to  be  accompanied  by  surrender  of  all  Crown  i-eveuucs        ...         ...  15 

Lands. 

■40.  The  entire  management  of  Crown  lands,  and  all  revenues  thence  arising,  to 

be  vested  in  the  local  Legislature       ..:         ...         ...         ...         ...         ...  16 

"  CUEATOE  of  INTESTATE  ESTATES  ACT  OP  1807." 
31  ric,  No.  10. 
CuEATOK  OF  Intestate  Estates. 

1.  Curator  of  intestate  estates  appointed  by  Governor  in  Council  ■      286 

2.  Eespousibilities  of  curator  ...         ...         ...         ...         ...         ...         ...  286 

3.  Curator  to  give  security     ...         ...         ...         ...         ...         ...         ...         ...  286 

"Liability  of  sureties "       ...         ...         ...         ...         ...         ...         ...         ...  286 

4.  Suits  by  or  against  curator  ...         ...         ...         ...         ...     .    ...         ...  286 

Cueatoe's  Agents,  and  his  and  theie  Eemunebation. 

5.  Agents  to  curator  ...         ...         ...         ...         ...         ...         ...         ...  287 

C.  Fees  and  their  appropriation         ...         ...         ...         ...         ...         ...         ...  287 

7.  Curator   may,   with   consent  of  a  judge,   depute   an   official  assignee    in 

insolvency,  as  collector,  &c.,     ...         ...  ...         ...         ...         ...         ...  288 

8.  Certain  expenses  incurred  in  intestate  estates  ...         ...         ...         ...         ...  288 

9.  Powers  and  emoluments  of  such  officer  288 

Immunities. 

10.  Curator  or  his  agents  not  liable  for  acts  done  in  the  performance  of  their 

duties        ...    '     288 

Cueatoe's  Duties  and  Eights. 

11.  Order  to  collect       288 

"  Eight  to  executor  or  administrator"     ...         ...         ...     '     ...         ...         ...  .289 

"  Persons  dying  beyond  the  jurisdiction  of  the  court "            ...         ...         ...  289 

12.  Cases  where  no  probate  within  six  months         ...         ...         ...         ...         ...  289 

13.  The  like  where  no  executor  or  no  will    ...         ...         ...         ...         ...         ...  289 

14.  Cases  where  the  goods  will  probably  be  piu-loined  or  destroyed        ...         ...  290 

15.  Cases  where  no  probate  or  letters  will  probably  be  obtained  ...          ...         ...  290 

16.  Cases  of  renunciation         ...         ...         ...         ...         ...         ...         ...         ...  290 

17.  Curator  to  act  as  the  court  or  a  judge  shall  direct        ...         ...      ■  ...         ...  290 

18.  Mode  of  pi-oceeding  under  this  Act        ...         ...         ...         ...         ...         ...  290 

10.  Enforcing  ordei'S      ...  ...         ...         ...  ...  ...         ...  ...         ...  291 

Cueatoe's  Vouchees  and  Accounts. 

20.  Accounts  to  be  kept,  and  personal  estate  realised  ...         ...         ...         ...  291 

21.  Passing  curator's  accoipits  ...         ...         ...         ...         ...         ...         ...  201 

Cueatoe's  Legatees  and  Parties  in  Disteibution. 

22.  Payment  of  debts 292 

23.  Payment  to  relatives,  &c.,  in  petty  cases  ...  ...         ...         ...  ...  292 

24.  Discharge  to  curator  on  winding  up  estate         ...         ...         ...         ...         ...  202 

Disposal  of  Moneys. 

25.  Moneys  under  control  of  Supreme  Court  may   be  invested  iu  the  Govern- 

ment Savings  Bank,  by  order  of  court  ...         ...         ...         ...         ...  292 

"  As  to  the  interest  upou  moneys  so  invested"  ...         ...         ...         ...  293 

"  Such  moneys  to  be  withdrawn,  by  order  of  court  only"      ...  ...         ...  293 

20.  Six  years  unclaimed  fund  ...         ...         ...         ...         ...         ...         ...  293 

27.  Subsccjuent  claims...  ...         ...         ...         ...         ...         ...         ...         ...  293 

"  Unclaimed  balances  of  intestate  estates,  paid  to  Colonial  Treasurer,  to  be 

applicable  to  public  uses  of  the  colony,  subject  to  proviso  s.  2  of  13  Vic., 

No.  44" 294 

28.  Warrant  to  Treasurer        294 

29.  Credit  for  payment  ...         ...         ...         ...         ...         ...         ...         ...  294 

PowEES  of  the  Court. 

.30.  General  rules  may  be  made  by  (he  judges  ...  ...  ...         ...  ...  294 

Commencement  and  Short  Titli;. 

Commencement,  the  thirty-first  December,  1SC7  ...         ...         ...         ...  294 

Shoittitle,thc"CuratorofInte6tate  Estates  Act  of  1^057" 294 
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CUSTOMS. 

^^  ^31.'  Dutfc^s'  not  to  be  levied  on  supplies  for  troops,  nor  any  duties  inconsistent 

32.  DuUcVnmy  be^imposed,  not"diflerential,'tiiough  contrary  to  existing  Acts  of 
Parliament  

DAMAGES. 

^^  ^63.'  InqiSy  of.  may  be  directed  to  tal^e  place  before  the  prothonotary 100 

^^  ^56!  Uayt  assessed,  or  question  of  fact  in  a  suit  may  be  tried,  by  a  jury  before  ^^^ 

the  court  itself ••• otJV 

57.  Such  questions  to  be  reduced  into  writing         ...  ..._        ■- 

58    Alnvbeasscssed.  etc.,  before  the  court  Itself  without  a  jury.  ...         ...  -s-i 

Ma'y  bo  assessed  by  jury  before  a  judge  of  Supreme  Court  at  «,.v,  pnus.  or  ^^  ^ 

before  a  sheriff' ,      •■•     .   ••■    , oj- 

C2.  Power  to  court  in  equity  to  award  damages  in  certain  cases  d-so 

J)i:  BENE  ESSE. 

^^     62    ProvUion  for  cxaminini;  witnesses  tie  bene  esse  or  on  commission     15-J 

70".  Examination  of  parties  f/e  iene  e.«.?e,  or  under  commission      j^| 

71.  Discovery  of  documents ,,.q 

72.  Examination  to  be  on  application  of  either  party  

31  Vic,  Ko.  30.  ......  ^  390 

C3.  Examination  f?f  Jf»e  «««■  in  district  courts        

DEBT. 

47    Arrest  for,  on  )»c«;ic  process,  abolished,  except  in  certain  cases         Si 

48.  Persons  about  to  remove  out  of  the  jurisdiction  of  the  court  |* 

49.  Sheriff  may  arrest  defendant         ...  ...  ■■•       ,■••..■'-,       q,i 

Defendant  to  remain  in  custody  until  bail  found  or  deposit  made     o^ 

50    Order  may  be  made  !it  any  time  before  final  judgment  

51.  Defendant  may  apply  for  liis  discharge  forthwith         

52.  Judge  may  discharge  defendant  or  not 


85 
8S 


DEBTOKS' 
Liability. 

31  Tie.,  No.  22.  „  ,  I'lT 

8    Contracts  for  sales  of  goods  for  ten  pounds  or  more ...         ...  ■'•" 

This  enactment  extended  to  contracts  for  goods  of  ten  pounds  or  upwards, 
although  the  delivery  be  not  made     ...         ...         ...         ...         ■•■_  .  ■^. 

9.  In  actions  of  debt,  or  upon  the  case,  no  acknowledgment  deemed  sutlieient 

unless  in  writing  or  by  part  payment ^^{^ 

Joint  contractors,  proviso ...         •.•         •••         •••         ....•• 

10.  Provisions  of  preceding  section  extended  to  acknowledgments  by  agents  ...  1.5» 

11.  Indorsements  of  payments  ...         ■' 

12.  Confirmation  of  promises  made  by  infants  ■ 

13.  Ecpresentations  of  character         ' 

14.  Memorandums  exempt  from  stamps       ...        ^ •' 

15.  Simple  contract  debts  alleged  by  way  of  set-oti  

Keal  Propeutt. 

31  T'/c,  i\'o.  24.  .      ,  ,..       ,        -n  971 

75.  For  remedying  frauds  committed  on  creditors  by  wills  ^'^ 

76.  Creditors  may  recover  on  bonds  ...         .  ...         ....       .„ 

77    If  no  heir  at  law,  action  may  be  maintained  against  devisee  f'f^ 

78.  Not  to  affect  limitations  for  just  debts  or  portions  for  .•hildren  ...         ...  ^/_- 

79    ]  I  eir  at  law  answerable  for  debts,  although  he  sell  estate  before  action  brought  |/ - 

80.  To  an  action  for  debt  may  plead  "  Wc)i4-/)e)'(?c*ce«<  ^i.^ 

81.  Devisees  liable  same  as  heirs-at-law        ...         ...         ...         ■••  .      ^L'„ 

82.  Traders'  estates  to  be  assets  to  be  administered  m  courts  of  equity ^if 

Creditors  by  specialty  to  be  paid  first ' 

Parol  shall  not  demur  by  or  against  infants       ... "l-J 

84   Infants  to  make  conveyances  under  order  of  the  court  ...         ...         ...  -'i 

85.  Persons  having  life  interest  may  convey  fee-simple,  if  the  estate  is  ordered  ^__^ 

to  be  sold •••         •         •••  J., 

86.  Courts  of  equity  may  direct  mortgages  as  well  as  sales  ...  ^'•* 

87.  Surplus  money   raised  by  sale  or  mortgage,  after  defraying  expenses,  to 

descend  or  devolve  as  the  estate ....        ■■■.       j''3 

88.  Provisions  extended  to  lands,  &c.,  of  deceased  debtor,  in  certain  cases      ...  ^7o 


INDEX. 


DECEASED  PERSONS. 

31  ric,  No.  18. 

112.  Court,  on  application  of  esccutors,  &c.,  may,  liy  order  of  course,  direct 

reference  to  the  master  to  take  account  of  debts  and  liabilities 

113.  Order  to  take  account  of  debts,  &c.,  under  preceding  section,  may  be  made 

immediately  after  probate  granted 

114.  Master's  report  may  be  objected  to 

115.  Proceedings  of  the  court  upon  such  motion 

116.  If  debts  or  certain  liabilities  allowed  be  not  paid  or  provided,  an  order  may 

be  made  for  payment  or  for  taking  accounts... 

Estates  of. 

31  Vic,  No.^  18. 

78.  Heir  or  devisee  not  to  claim  payment  of  mortgage  out  of  personal  assets    ... 

31  Vic,  No.  10. 

See  "  Curator  of  Intestate  Estates  Act  ofl867  "  

DECLAEATION, 

In  an  Action. 

31  Vic,  No.  17. 

30.  Plaintiff  to  declare  within  a  year 

31  Vic,  No.  5. 

22.  Commencement  of  declaration  form 

23.  After  plea  of  nonjoinder     ...         ...         ...         ...         ...         ...    ' 

25.  Declaration  for  libel  or  slander     ... 

31  Vic,  No.  11. 

45.  Declaration  in  action  for  mandamus 
60.  Declaration  in  prohibition  ... 

In  lieu  of  Oath. 
31  Vic,  No.  12. 

5.  In  lieu  of  oath 

C.  Substituted  for  oaths  and  affirmations 

7.  Act  not  to  extend  to  oath  of  allegiance   ... 

8.  Such  substitution  to  be  notified  in  the  Gaze^^e  ... 

9.  Oaths  or  affirmations  not  to  be  made  thereafter... 
10.  Persons  making  false  declaration  guilty  of  misdemeanor  ■ 

13.  Declaration  in  cases  not  specially  provided  for  ... 

14.  Form  of 

15.  Fees  payable... 

16.  False  declaration 
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iiSTENSio^N  OF^^^  ,^  ^^^^^^  ^^^^^^  ^  ^^^^^  ^.  ^  ^^^^  ^^^  ^^p^^^j_  ^^^  ^^  d.8tra.ncd  for  after  ^^^ 
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31  Vic,  No.  16 — continued. 
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•DISTRESS,  KEPLEYIN.  AND  E.IECTMENT  ACT  OF  ml  "-continued. 
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31  Vic,  No.  37— continued. 

Commencement  and  Short  Title. 

Corumcncement,  the  31st  December,  1867 

Shortthle,  the  "Elections  Act  of  1SG7"  

ELECTOEAL  EOLL. 

See  tKe  "Elections  Act  ofimi." 
31  Vic,  No.  37. 
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5.  Disqualifications 

6.  Persons  in   military  service,  or  in  the  police,  clerks  of  petty  sessions,  and 
paid  police  magistrates  ...         ...         ...         ...         ...     •     ... 


No.  34. 

Act  to  apply  to  elisors  as  well  as  shcrifiis 
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ELISOES. 

31  Tic, 
23. 

EQUITABLE. 

31  Tic, 

55.   Defence  may  be  pleaded 
EQUITY, 

The  "Equity  Act  of  1867." 

31  Vic,  No.  18. 
Inieepeetation. 

1.  Construction  of  terms  . 
Printing. 

2.  Power  to  Supreme  Court  to  revive  present  practice  as  to  filing  bills,  &c. 

3.  Engrossing  bills  and  subsequent  pleading.s  on  parchment  unnecessary 
Exceptions  to  Pboceedings. 

4.  Excepting  to  bLUs,  &c.,  for  impertinence  abolished       

Bills. 

5.  Bills  of  complaint  to  contain  concise  narratives  of  material  facts,  &c.,  divided 

into  numbered  paragraphs,  but  shaU  not  contain  interrogatories  ... 

6.  Plaintifi'to  deliver  printed  copies  of  bill  at  rate  fixed  by  Supreme  Court 

7.  Written  copies  of  bills  may  be  served,  in  certain  cases,  upon  plaintiff  under- 

taking to  file  a  printed  copy  in  fourteen  days 
Peochein  Ami. 

8.  Person  named  as  nest  friend  to  sign  an  authority 
Amendment  of  Bill. 

9.  Amendments  to  original  bill  to  be  also  filed,  &c.  

"In  certain  cases  a  printed  bill  may  contain  written  amendments 

10.  New  facts,  &c.,  after  commencement  of  suit,  to  be  introduced  as  amendments 
Seetice  of  Bill. 

11.  Writ.s  of  subprena  to  be  abolished  ...  ...  ...  ...  ...       "  ... 

12.  Defendants  to  be  served  with  a  printed  copy  of  biU  in  lieu  of  subpccna  and 

swiimons 
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EQUITY,  .       , 

The  "  Equity  Act  of  1867  "—conftnued. 
31  Vic,  J^'o.  18 — rojilinued. 

SeevicE  of  B\t.Z— con  fill  lied.  ,  .„     -  1  •  f  310 

19    "  Form  of  indorsement  on  bill  oi  complaint       ...         ...         •■■         

ll  Serv™  of  a  bill  to  have  same  effect  as  the  issuing  of  subpccna  and  summons  310 

11.  As  to  service  of  bill 

SrB8TiTrTED|Env.cE.^^^^^  to  be  served  in  parts  beyond  jurisdiction        310 

16.  Substitution  of  such  service  ^^^ 

17.  Special  order  for  ab.solulo  decree 

JoiNDEB^oF  jA^T^iE^.^^  ^^^^^^^  ^.^^^^^  representative  of  deceased  person,  or  may  ^^^ 

appoint  one  ...         •••   .  .  :•■         ••■      .  •■.„      313 

19    No  ^uit  to  be  dismissed  for  misjoinder  of  plamtills      ...         ...        .■••,•■; 

20.  Court  may   decide  between   some  of   the  parties  without  making  other  ^^^ 

interested  persons  parties         g^jj 

21.  In^call'of  Ibalemcnt.  &c.:  an  order  may  be  made  which  shaU  have  same  ^^^ 

effect  as  a  bill  of  revivor  g^^ 

22.  Objections  for  want  of  parties      

^"'"'^''""irint'en-ogatories  to  be  filed  in  office  of  master  in  equity  by  plaintiff;  within 

21.  In^c^ta^rcases  defendant  after  answer  mWfile'interrogatories  for  examin- 
ation of  plaintiff 

DiscoTEnv  ^l^^TorT^'^ernay  order  defendant  to  produce  documents  on  oath           ...' 
20!  Plaintiff  may  be  required  to  produce  documents  on  oath        

'^"^'^^'°2^' One  party  may  call  on  another  to  admit  documents 31*5 

Defence.  ^    Defendants  may  answer  without  leave  within  the  time  allowed,  though  not 

29  Ans'wtTo  Tonuln  not  only  answers  io  interrogatories  but  such  other 
statements  as  may  be  deemed  necessary,  and  to  be  divided  into  numbered 
paragraphs  

Motion  J^«  D;^.^^^^!^^^^^^^,  ^^,^^^  ,„,„  required  to  answer,  and  not  answering,  may 
move  for  dismissal  ofbill  for  want  of  prosecution 

Motion  g^o-^pDEC^f^J^-^^^y^  „^  ^^^-^  ,f  ti^^e  for  answering,  move  for  decree  or  decretal 

order         317 

32.  Affidavits  may  be  filed       

Taking  Bills  peo  confesso.  3^7 

''■  ?S^rf^5lSing  in  Vase  of  persons  notappeadng  within  the  usual 
time  after  subpcena  or  other  process  has  been  issued  ...         ...         ••■ 

34.  Persons  so  neglecting  in  custody  or  forthcoming  to  be  served  with  copy  of  ^^^ 

35.  Persont'ourof  the  colony' affected  by  such  decrees,  if  '^^^^'f  t."™  .^^'^jj^^^  3,9 

seven  years,  to  be  ser/ed  with  a  copy,  or  in  case  of  death,  their  he  rs.  ic  319 

3G.  Persons  not  petitioninj.  a  rehearing  of  the  cause  within  six  months,  the  ^^^ 

decree  to  de  absolutely  confirmed  •      .  .• ••• 

37    Persons  petitioning  a  rehearing  within  seven  years,  and  giving  security  for 

costs,  admitted  to  answer,  and  the  case  may  be  lieard  ''g''"^  -         ;"  •'^•' 

38.  Persons  not  appearing  within  seven  years  and  making  such  petition,  to  bo  ^^^ 

absolutely  barred  ...         .■•         •••     .    •••   .  .  •'         '"  "         "'  q->o 

39.  Not  to  afleet  persons  beyond  the  seas  unless  m  certain  eases ^-^ 

40.  As  to  courts  having  a  limited  jurisdiction  ...         ....        ,•••,,• oSn 

41.  Such  bill  shall  be  read  in  evidence  as  an  answer  admitting  the  facts  ...  d^ 

Xssi7E<  .       •  ^20 

42.  Issue  may  be  joined  by  fding  replication  

MoBE  -^T:^-. -,?-lf,°/;;;;rs\^"i;iU  at  issue,  may  give  notice  to  defendant  to  adduce  ^^^ 

evidence  orally  or  by  aflidavit •■•         g.,j^ 

41   Affidavits  as  to  particular  facts,  &c.,  may  be  used         ...         1  „,j' ' '  'wi 

45    Evidence  on  bot^h  sides  to  be  closed  witf.in  time  prescribed  by  general  order  .  - 1 

"Witnesses  by  affidavit  subject  to  oral  cross-examination      ;^- 

40.  Court  may  require  examination  before  itself  of  any  witness  ^-^ 

47.  Evidence  subsequent  to  hearing 
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The  "  Equity  Act  of  1S67  " — continued. 

31  Vic,  No.  18 — rontimied. 
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Affidavits  on  Heaeing  and  Fttetheh  Dieections. 

49.  Power  for  court,  notwithstanding  any  rule,  &c.,  to  the  contrary,  to  receive 
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"Parties  who  have  deposed  by  affidavit  bound  to  attend  for  cross-examina- 
tion if  required"  ...         ...         ...         ...         ...         ...         ...         ...         ...           322 

52.  Answer  of  defendant  on  motion  for  injunction,  &c.,  to  be  regarded  as  an 

affidavit 323 

Evidence  taken  out  op  the  Jueisdiction. 

53.  Pleas,  declarations,  &c.,  how  to  be  sworn  and  taken  in  places  out  of  this  colony  323 
Scientific  Assistance. 

54.  Court  in  equity  may  obtain  assistance  of  scientific  persons  and  others        ...  323 

55.  Fees  to  such  persons  323 

JuEY. 

56.  Damages  may  be  assessed,  or  questions  of  fact  arising  in  any  suit  may  be  tried 

by  a  jury  before  the  court  itself  323 

57.  Questions  ordered  to  be  tried  by  jury  to  be  reduced  into  writing      ...  ...  324 

58.  Damages  may   be   assessed,  or   questions   of  fact  tried  before   the   court 

itself,  without  a  jury      324 

59.  Damages  may  be  assessed  by  jury  before  judge  of  Supreme  Court  at  nisi 

j)riu«  or  before  a  sheriff. . .         ...         ...         ...         ...         ...         ...         ...  324 

Injunction. 

60.  Practice  as  to  injunctions  to  stay  proceedings  at  law 325 

61.  Writ  of  possession  ...         ...         ...         ...         ...         ...         ...         ...         ...  325 

Damages. 

62.  Power  to  court  in  equity  to  award  damages  in  certain  cases  ...         ...         ...  325 

Covenant  to  Insuee. 

63.  Belief  against  forfeiture  for  breach  of  covenant  to  insure  in  certain  cases    ...  325 

64.  Eecord  of  relief  granted ■      325 

65.  Court  not  to  rcUeve  more  than  once  in  respect  of  the  same  covenant  ...       '   325 

66.  Lessor  to  have  benefit  of  an  informal  insurance...         ...         ...         ...         ...  326 

G7.  Protection  of  purchaser  against  forfeiture  under  covenant   for  insurance 

against  fire  in  certain  cases       ...         ...         ...         ...         ...         ...         ...  326 

68.  Preceding  provisions  to  apply  to  leases  for  a  term  of  years,  absolute,  &c.    ...  326 
Legal  Titles. 

69.  Court  may  determine  legal  titles 326 

Illusory  Appointments. 

70.  lUusory  appointments  shall  be  valid  in  equity  as  well  as  at  law        326 

71.  Not  to  affect  any  deed  which  declares  the  amount  of  the  share         326 

72.  Nor  to  give  any  other  force  to  any  appointment  than  the  same  would  have 

had  327 

Declahations. 

73.  Suit  may  be  for  declaratory  order  only 327 

Dieections. 

74.  Court  may  direct  sale  of  mortgaged  property  instead  of  foreclosure 327 

75.  Where  account  required  to  be  taken,  court  may  give  special  directions  as  to 

the  mode  of  taking  the  same    ...         ...         ...         ...         ...         ...         ...  327 

76.  Court  may  order  real  estate  to  bo  sold,  if  required        ...         ...         ...         ...  327 

77.  Where  property  is  the  subject  of  proceedings,  court  may  allow  to  parties  the 

annual  income     ...         ...         ...         ...         ...         ...         ...         ...         ...  328 

78.  Heir  or  devisee  of  real  estate  not  to  claim  payment  of  mortgage  out  of 

personal  assets     ...         ...         ...         ...         ...         ...         ...         ...         ...  328 

"  Not  to  affect  rights  claimed  under  any  will,  &c.,  before  1st  January,  1856"  328 

Teansaction  of  Business  by  the  Registeae  and  by  the  Accountant-Geneeal. 

79.  Inteiijretatiou  of "  property "       328 

80.  Money  and  property  to  be  paid  and  delivered  into  the  bank  ...         ...         ...  328 

81.  Suitors' money  in  bank  to  be  paid  by  order  of  the  court  ...         ...         ...  329 

82.  When  property  deposited  in  bank  ordered  to  be  delivered  out,  registrar  shall 

certify       329 

83.  Bank  to  receive  interest,  &c.,  and  the  same  to  be  interest,  &c.,  in  accountant- 

general's  account  ...         ...         ...         ...         ...         ...         ...         ...  329 

84.  Party  paying  money  or  delivering  property  shall  take  a  certificate  from 

cashier  of  bank 330 
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The  "  Equity  Act  of  18C7  "—continued. 

31  Vic,  No.  IS— continued. 
Trvxsaction  of  Business  by  the  Reoistbab  asd  by  the  Acco0NTANT.GKNEBAL-eon<»».Herf. 

85.  Money  directed  to  be  laid  out  in  Government  securities,  same  to  be  speciUed  ^^^ 

8G.  •When 'securities  ordered  to'  be  transferred  to  suitors,  registrar  sball  certify  330 

87.  Such  certificate  to  be  authority  to  T)ropcr  officer  to  transfer ^J" 

88.  Appointment  of  accountant-general  by  rule  of  court   ...         ^l' >• 

89    After  death,  &c.,  of  accountant,  the  securities  vested  in  his  successor         ...  aoi 

90.  Accountant  not  to  meddle  with  the  suitors'  money,  but  only  to  keep  account  ^^^ 

with  the  bank      

Cash  and  Pbopebty  undek  Coxteol  of  Coubt.  .    r       i       j„,  fi,„ 

91.  Power  to  judges  to  make  general  orders  as  to  mvestmcnt  of  cash  under  tlie  ^^^ 

control  of  the  court       ■••      .■•■,.,•■    ,     ■"i.ti" 

92.  Trustees,  &e.,  to  invest  trust  funds  in  stock,  &c.,  in  which  cash  under  the 

control  of  the  court  may  be  invested 

FECIAL  ^^^  A  ^^^^^  ^^  persons  interested  in  questions  to  state  special  case  for  the  opinion  ^^^ 

94.  Case  to  be'^signed  by  counsel  and  filed,  and  appearances  entered  by  defendants  332 

95.  After  case  filed  and  appearance  by  defendant,  parties  to  be  bound,  except 

that  married  women,  infants,  and  lunatics  are  not  to  be  bound  by  state- 

ments  in  case  till  leave  given  to  set  it  down ^^.^ 

96.  How  such  special  cases  to  be  entitled      g^^ 


97.  Form  of  special  case  ••.         •■■         ••■ ."4 

98.  Case  to  state  how  guardian  constituted,  and  the  concurrence  of  married 


'  K  made  without  notice 

Setting  down  Case. 

101.  How  case  to  be  set  down  for  hearing 


lOl.  Jtlow  case  to  DC  set  ciown  lor  uuiuiuK      .;•  .       •■•         •••         •••         •;• j^ 

105.  When  a  married  woman,  infant,  or  lunatic  is  a  party,  application  to  be  made 

.  il  1-     O 1 J.A     «aX    ^Ikn    nnon    A/\TKrr\  ...  ...  ..• 


Executors  and  Administbatoes.  ,    .  .       .  1.1     „r„„„,o^ 

112.  Court,  on  application  of  executors  or  administrators,  may,  by  order  ot  course. 

direct  it  to  be  referred  to  a  master  to  take  an  account  of  debts  and 


Contempt 


332 


women 

Pabties  to  Case  undeb  Disabilities. 

99.  How  married  woman  may  concur  ^^^ 

100.  How  infant  may  concur     gg.^ 

101.  How  lunatic  may  concur ...         •••         •••         ■••      j  ■",„i,  i,'" 

102.  How   special   guardian  to  be  appointed  for  a  lunatic  not  found  such  by 


333 
333 


333 


inquisition,  and  for  infant         j."\         "i         •t'i'i 

103.  Order  to  appoint  speci.al  guardian  of  infant  may  be  discharged         ^^^ 


333 


to  the  court  for  leave  to  set  the  case  down 

Declabation  thebeon.  ,  J       1     J    1  „t:„„  q^l, 

100.  Upon  hearing,  court  to  determine  question  and  make  declaration      a-J  * 

"  Proviso  that  court  may  refuse  to  decide"        ...         ^^\ 

107.  Protection  afforded  to  persons  acting  under  declaration         

Eeheabing  and  Appeal  thebeon.  o« 

108.  The  court  may  suspend  the  acting  upon  declaration 

SuMMABY  Procedure.  ,    .  .        .        -  1     t  .  qq!; 

109.  Eemedy  by  creditor,  &c.,  for  admmistration  of  personal  estate        ^^o 

110.  Copy  of  summons  to  be  filed         „„, 

111.  Pemedy  by  creditor  for  administration  of  real  estate  
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liabilities  ...         ...         .■•         ■■■         •••         ••■,        ■••  "■,  j. 

113.  Order  to  take  account  of  debts.  &c.,  of  deceased  person,   under  precedmg 

section,  may  be  made  immediately  after  probate  granted ^^" 

111.  Master's  report  may  bo  objected  to  by  motion,  upon  notice ^j/ 

115.  Proceedings  of  the  court  upon  such  motion        ...         ••■.,;•<.        ■•        ,'" 
IIG.  If  debts  or  certain  liabilities  allowed  be  not  paid  or  provided  for,   an  order 

may  be  made  for  payment,  or  lor  taking  accounts ...         ■•.  «><>' 

117.  Court,  on  the  application  of  executors  or  administrators,  may  direct  appro- 

priation  of  money  to  answer  contingent  babUity      ...         ...         ^^» 

118.  Court  may  restrain  proceedings  against  executors  and  admmistrators         ...  .i.« 

119.  Protection  afl'ordcd  to  executors  and  admmistrators ^.lo 

T26.  Shcriir  to  keep  a  register  of  persons  committed,  and  report  four  times  a 
year  to  the  court .  •••         •••        j'"  /■    ■'■ 

J21.  Defendants  brought  into  court  by  habeas  corpus,  or  m  custody,  and  refusing 

to  enter  appcarimce,  court  may  enter  it  for  them     o-'*' 
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Peesons  in  Contempt  oe  in  Custody. 
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131.  Defendant  in  custody  for  contempt  for  not  appearing,  plaintiff  may  cause 

appearance  to  be  entered,  and  after  two  months  may  take  the  bill  2»'o 
confesso      ...         ...         ...         ...  ...         ...         ...         ...         ...         ...  342 

132.  Any  person  in  custody  for  contempt  for  not  executing  any  deed,  &c.,  and 

after  two  months  stiU  refusing  to  execute,  court  may  order  registrar  to 
execute  the  same. . .         ...         ...         ...         ...         ...         ...         ...         ...  342 

133.  A  person  committed  for  contempt  for  not  delivering  up  books,  &c.,  any 

sequestrator  may  seize  the  same  ...         ...         ...         ...         ...         ...  343 

134.  Other  cases  of  contempt,  court  may  order  discharge  upon  terms     ...         ...  343 

135.  A  person  committed  for  contempt  omitting  to  apply  for  his  discharge,  the 

court  may  compulsorily  discharge  him  343 

In  Foema  Paupeeis. 

136.  Defendant  brought  up  imder  J/aheas  corjyns,  making  oath  of  poverty,  court 

may  refer  it  to  a  master  to  inquire  and  report  343 

137.  Registrar,  by  special  order,  to    visit  and  examine   prisoners  confined  for 
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138.  Registrar  visiting  prison  to  examine  prisoner,  &c.,  on  oath     ...         ...         ...  344 

Peisonebs  undee  Disabilities. 

139.  If  court  satisfied  that  prisoner  is  an  idiot,  &c.,  court  shall  appoint  a  guardian  344 
Insolvents. 

140.  Discharge  of  insolvent  may  extend  to  process  for  contem'pt  in  non-payment 

of  money,  and  to  costs  incurred  by  creditor,  but  subject  to  taxation      ...  344 

141.  When  process  of  contempt  is  for  non-performance  of  an  act  ...         ...  344 

Peivilege. 

142.  Appearances  may  be  put  in  for  defendants  having  privilege  of  Parliament 

in  court  of  equity,  on  return  of  process  of  sequestration  ...         ...         ...  345 

143.  In  default  of  answer  to  bUl  in  equity  against  persons  having  privilege  of 

Parliament,  bill  shall  be  taken  ^jro  fOH/mo ■ 345 

Mistakes. 

144.  In   ease  directions   as  to  practice,  &c.,   not  followed,   court   may   rectify 

proceedings  346 

Penalties. 

145.  Penalty  for  falsely  swearing,  &c 346 
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147.  Penalty  for  forging  signature  or  seal  of  judge,  &c.,  empowered  to  administer 

oaths  under  this  Act      346 

JUEISDICTION  IN  Infancy. 

148.  Mother  petitioning  may  obtain  access  to  her  infant,  under  regulations        ...  346 

149.  Order  may  be  enforced  by  process  of  contempt  ...         ...         ...         ...  347 

150.  Unless  in  cases  of  adultery  347 
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152.  In  case  infant  die  under  age,  appointment,  &c.,  to  be  void     347 
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5.  Parties  to  actions,  their  husbands  and  wives,  made  competent  and  compel- 
lable to  give  evidence  for  or  against  tliemselvcs       ...         ...         ...         ...  143 

0.  Exceptious  in  proceedings  for  adulter3' or  breach  of  promise  of  marriage  ...  143 
8.  Exceptions  as  to  criminal  cases  or  prococdiugs  for  adulter}'  ...         ...          ...  1'13 

,  9.  Communications  to  husband  or  wile  privileged...         ...         ...         ...  ...  143 

10.  Wife  petitioning  for  dissolution  of  marriage,  husband  and  wife  may  give 

evidence  relating  to  cruelty  or  desertion       113 

31  Vic,  No.  18. 

95.  After  special  case  filed  and  appearance  by  defendant,  parties  to  be  bound, 

except  that  married  women,  infants,  and  lunatics  are  not  to  be  bound  by 
statements  in  case  tillleave  given  to  set  it  down     ...         ...         ...         ...  332 

96.  How  such  special  case  to  be  entitled       ...         ...         ...         ...         ...         ...  332 

97.  Form  of  special  ease  ...         ...         ...         ...         ...         ...         ...         ...  332 

98.  Case  to  state  how  guardian  constituted,  and  the  concurrence  of  married 

women      ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  332 

99.  How  married  woman  may  concur...        ...        ...        ...        ...  333 

105.  When  a  married  woman,  infant,  or  lunatic  is  a  party,  application  to  be  made 

to  the  court  for  leave  to  set  the  ease  down   ...         ...         ...         ...         ...  334 

31  Vic,  No.  19. 

63.  In  order  to  the  surrender  and  renewal  of  leases,  may  apply  to  the  court  in 

equity,  and  by  order  may  surrender  such  leases  and  renew  the  same,  <.tc.  366 

65.  Charges  attending  renewal  to  be  charged  on  the  estates  as  the  court  shall 

direct        367 

66.  New  leases  shall  be  to  the  same  uses       ...         ...         ...         ...         ...         ...  367 

67.  Empowered  to  grant  renewals  of  leases  ...         ...         ...         ...         ...         ...  367 

31  T7c.,  No.  21. 

38.  No  will  of  a /ewwe  couer<  valid,  except  such  as  might  now  be  made 264 

"  FRAUDS  AND  LIMITATIONS  OF  1807." 
31  Vic,  No.  22. 
Intebpbetation. 

1.  Australia  and  adjacent  islands  not  to  bo  deemed  beyond  seas  136 

Statute  of  Frauds. 

2.  Parol  leases   and  interests  of  freehold  shall  have  the  force  of  estates  at 

will  only  ...         ...         ...         ...         ...         ...         ...         ...  ...  136 

3.  Except  leases  not  exceeding  three  years  ...         ...         ...         ...         ...  136 

4.  No  leases  or  estates  of  freehold  shall  be  granted  or  surrendered  by  word...  136 
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"  FRAUDS  AND  LIMITATIONS  OP  IHGT'—contmutd. 
31  Jlc,  yo.  22 — confinned. 
Statute  of  Feauds — continued. 

5.  Promises  and  agreemcuts  by  parol  ...         ...         ...         ...         ...         ...  136 

6.  Consideration  for  guarantee  need  not  appear  by  writing         ...         ...         ...  137 

7.  Guarantee   to  or  for  a  firm  to  cease  upon  a  change  in  the  firm,  except  in 

special  cases         ...         ...         ...         ...         ...         ...         ...         ...         ...  137 

8.  Contracts  for  sales  of  goods,  for  ten  pounds  or  more  ...         ...         ...         ...  137 

"  The  enactments  of  tliis  section  extended  to   contracts  for  goods  of  ten 

pounds  or  upwards,  although  the  delivery  be  not  made" ...  137 

D.  In  actions  of  debt,  or  upon  the  case,  no  acknowledgment  shall  be  deemed 

sufBeient,  unless  it  be  in  writing  or  by  part  payment  ...         ...         ...  137 

"  Joint  contractors"  ...         ...         ...         ...         ...         ...         ...         ...  137 

"Proviso  for  the  case  of  joint  contractors"        137 

10.  Provisions  of  the  preceding  section  extended  to  acknowledgments  by  agents  138 

11.  Indorsements  of  payments  ...         ...         ...         ...         ...         ...         ...  138 

12.  Comfirmation  of  promises  made  by  infants        ...         ...         ...         ...         ...  138 

13.  Eepresentations  of  character        ...         ...         ...         ...         ...         ...         ...  138 

14.  Memorandums  exempted  from  stamps    ...         ...         ...         ...         ...         ...  138 

15.  Simple  contract  debts  alleged  by  way  of  set-off  138 

Statute  of  Limitations. 

36.  The  limitation  of  certain  personal  actions  ...         ...         ...         ...         ...  138 

17.  Seamen's  wages  must  be  sued  for  within  six  years  after  cause  of  action 

accrued     ...         ...         ...         ...         ...         ...         ...         ...         139 

18.  Money   charged  upon  land  and  legacies  to  be  deemed  satisfied  at  the  end  of 

twenty  years,  if  there  shall  be  no  interest  paid  or  acknowledgment  in 

writing  in  the  meantime  ...         ...         ...         ...         ...         ...         ...  139 

19.  Claims  to  estates  of  intestates      ...         ...         ...         ...  .,         ...         ...  139 

20.  No  arrears  of  dower  to  be  recovered  for  more  than  six  years  ...         ...  139 

21.  No  arrears  of  rent  or  interest  to  be  recovered  for  more  than  six  years       ...  139 

22.  Limitation  of  certain  actions  of  debt,  &e.  ...         ...         ...         ...         ...  140 

23.  Infants  and  persons  beyond  seas,  &c.     ...         ...         ...         ...         ...         ...  140 

24.  Proviso  as  to  acknowledgments    ...         ...         ...         ...         ...         ...         ...  140 

25.  Limitation  of  actions  for  merchant's  accounts  ...         ...         ...         ...         ...  141 

26.  Part  payment  by  one  contractor,  &c.,  not  to  prevent  bar  by  limitation  in 

favor  of  another  contractor,  Ac.  ...         ...         ...  ...         ...         ...  141 

27.  Absence  beyond  seas,  or  imprisonment  of  a  creditor,  not  to  bo  a  disability. . .  141 

28.  Period  of  limitation  to  run  as  to  joint  debtors  iu  the   colony,  though  some 

are  beyond  seas  ...         ...         ...         ...         ...         ....     ...         ...         ...  141 

"  Judgment  recovered  against  joint  debtors  in  the  colony,  to  be  no  bar  to 

proceeding  against  others  beyond  seas  after  their  return 141 

Commencement  and  Short  Title. 

Commencement,  the  thii-ty-first  December,  1867  141 

Short  ii\\c,T]xo"Siatute  of  Frauds  and  Limitations  of  1SQ1"        141 

"FEOM  TIME  TO  TIME." 
31  Vic,  No.  6. 

18.  Meaning  of  the  term  4 

FJERI  FACIAS. 

31  Vic,  No.  4. 

32.  After  judgment  in  prpeeedings  on  foreign  attachment  plaintiff  may  issue 

fieri  facias  ...         ...         ...         ...         ...         ...  ...         ...         ...  77 

56.  Sheriff  empowered  to  seize  moneys,  bank  notes,  &c.,  and  to  pay  the  same 

to  execution  creditor,  also  to  sue  for  amount  secured  by  bills,  <S:c.  ...  86 

57.  Property  of  debtors  liable  to  be  sold  in  execution        ...         ...         ...         ...  86 

58.  Sheriff  to  execute  deed  of  bargain  and  sale  to  purchaser         87 

59.  Sales  of  land  by  sherifl'      ...         ...  ...         ...         ...         ...         ...         ...  87 

60.  Deed  of  sale  by  sheriff       87 

61.  Sheriff  may  sell  equities  of  redemption  ...         ...         ...         ...         ...         ...  87 

62.  Writs  of  execution  to  remain  in  force  for  one  year,  and  to  be  renewed  if 

necessary...  ...  ...  ...         ...  ...  ...  ...  ...  ...  87 

63.  Production  of  renewed  writ  evidence  of  renewal  ...         ...         ...         ...  88 

In  Distbict  Courts. 

31  Vie,  No.  30. 

86.  Eegistrar  to  issue  warrants  of /('ej'i/acias  404 

FINES. 

31  Vic,  No.  6. 

25.  Appropriation  of  penalties  when  Act  silent       ...         ...         ...         ...         ...  5 

26.  Who  may  sue  in  general  for  penalties     ...         ...         ...         ...         ...  ...  6 

27.  All  judicial  powers  conferred  on  justices  as  to  fines,  &e.,   to  be  exercised 

summarily  ...         ...         ...         ...         ...         ...         ...         ...         ...  6 
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FOBEIGN  ATTACHMENT. 

31  Fie,  No.  4: 

30.  Writ  may  be  issued  at  plaintifl"s  instance  iu  certain  cases,  and  how  served 
Proviso  as  to  proof  where  cause  of  action  accrued 

31.  PlaintifT  to  cuter  into  a  bond  to  account,  &c.     ... 

32.  After  judgiuent,  plaintift' may  issue_/7fr»\/a<irt.?... 
Compelling  payment  of  debts  due  to  defendant  under  attacbmcut    ... 

33.  After  attachment  returned,  i)laintifl' may  proceed  in  the  action 
31.  Public  notice  to  be  given   ... 

35.  Property  and  debts  bound  from  t)io  time  attachment  served  ... 
3(5.  Inquiry  as  to  property  in  garnishee's  hand,  and  attendance  of  parties 

37.  Di.<posal  of  goods,  &c.,  by  leave  of  court 

38.  Court  to  determine  wliat  property  is  to  continue  subject  to  attachment 
Proviso  as  to  anj' second  wTit 

39.  Propertj' in  possession  of  any  co-defendant  or  wife 

40.  Attachment  and  execution  may  be  pleaded  in  bar 

41.  Provision  for  dissolving  foreign  attachment 

42.  Provision  enabling  absent  defendant  to  come  in  and  defend,  notwithstandin] 

judgment  against  him    ... 

43.  Provision  in  case  of  absent  defendants  sued  as  co-partners  ... 
41.  Siniiiiir  provision  where  defendants  not  sued  as  co-partners  ... 
45.  Act  to  extend  only  to  cases  of  contract  ... 

FOEFEITITJES. 

31  ric,  Ko.  16. 

118.  Eolief  against  forfeiture  for  non-]iayincnt  of  rent 

119.  Eelief  against  forfeiture  for  non-insuring 

120.  Mmute  of  relief  granted    ... 

121.  Appeal  to  the  court  from  order  of  judge  

122.  N  otice  of  appeal     

31  ric,  ^'o.  18. 

G3.  Eelief  against  forfeiture  for  breach  of  covenant  to  insure  in  certain  cases  ... 

04.  Eecord  of  relief  granted    ... 

Go.  Court  not  to  relieve  more  than  once  in  respect  of  the  same  covenant 

Gt;.  Lessor  to  have  benefit  of  an  infornuil  insurance 

67.  Protection  of  purchaser  against   forfeiture  under  covenant  for  insui-ance 

against  fire  in  certain  cases 

68.  Preceding  provisions  to  apply  to  leases  for  a  term  of  years  absolute 

GAMBLIjS'G. 

See  GA.XING,  infra. 

GAMING. 

31  Tic.,  iVb.  36. 

43.  All  notes  and  mortgages,  ic.,  whore  the  consideration  is  for  money  won  by 
gaming,  or  for  the  repayment  of  money  lent  at  such  giuniug,  &o.,  shall 
be  deemed  made  for  an  illegal  consideration... 

GAENISHEE. 

31  Tic,  Xo.  4. 

35.  Property  and  debts  bound  from  the  time  attachment  served  ... 

36.  Inquiry  as  to  property  in  garnishee's  hand,  and  attendance  of  parties 

37.  Disposal  of  goods,  &c.,  by  leave  of  the  court    ... 

38.  Court  to  determine  what  property  is  to  continue  subject  to  attachment,  and 

proviso  as  to  any  second  writ  ... 

39.  Property  in  possession  of  any  co-defendant  or  wife 

40.  Attachment  and  execution  may  bo  pleaded  in  bar 

41.  Provision  for  dissolving  foreign  attachment 

42.  Provision  enabling  absent  defendant  to  come  in  and  defend,  notwithstanding 

judgment  against  him    ... 

43.  Provision  in  case  of  absent  defendants  sued  aa  co-partners     

44.  Similar  provision  where  defendants  not  sued  as  co-partners  ... 

45.  Act  onl.r  to  extend  to  cases  of  contract 

GAENISHMENT. 

31  77f.,iYo.  17. 

51.  Examination  of  judgment  debtor  as  to  his  property 

52.  Judge  may  order  an  attachment  of  debts 

53.  Order  for  attachment  to  bind  debts 

54.  Proceedings  to  levy  amount  due  from  garnishee  to  judgment  debtor 

55.  Judge  may  allow  judgment  creditor  to  sue  garnishee 

56.  Garnishee  discharged  by  liaymeiil  or  levy 

57.  Attachment  book  to  be  kept  by  the  prothonotary        
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FAGE. 

GARNISHMENT— coH<;««a?. 

31  Tic,  jS'o.  17 — continued. 

58.  Costs  of  application  ...         ...         ...         ...         ...         ...  ...  ...  105 

59.  Judge  may  refuse  to  interfere  in  proceedings  to  attach  debts  ...  ...  105 

60.  Proceedings  where  third  person  lias  a  lien         ...         ...         ...  ...  ...  106 

61.  Judge  may  bar  claim  of  third  pei'son,  and  make  order  ...  ...  ...  106 

GAZETTE. 

31  Tic,  No.  6. 

16.  Construction  of  the  word 4 

GIFTS. 

31  Vic,  No.  21. 

47.  Gifts  to  an  attesting  witness  to  be  void  ...         ...         ...         ...         ...         ...  266 

59.  What  a  general  gift  shall  include...         ...         ...         ...         ...         ...         ...  268 

65.  Gifts  to  children  or  other  issue,  who  have  issue  living  at  the  testator's  death, 

shall  not  lapse     209 

GOODS. 

31  Vic.,  No.  4. 

46.  Of  absconding  debtor,  attachment  of     ...         ...         ...         ...         ...         ...  83 

52.  Or  moneys,  &c.,  fraudulent  concealment  of       85 

GOVEENMENT  PEINTER. 
31  Vic,  No.  13. 

77.  Governor  may  appoint       160 

GOVEENOE. 

31  Vic,  No.  6. 

10.  Construction  of  the  word  '. 2 

POWEES    OF. 

31  Vic,  No.  38. 

12.  May  fix  time  and  place  for  holding  Parliament...  ...  ...  ...  ...  11 

19.  No  part  of  public  revenue  to  be  issued,  except  on  warrants  from  Governor  12 

20.  To  summon  Legislative  Councillors         ...         ...  ...  ...  ...  ...  13 

25.  To  appoint  President  of  the  Legislative  Council  ...  ...  ...  ...  14 

27.  May  call  together  Legislative  Assembly...         ...  ...  ...  ...  ...  14 

29.  May  prorogue  Assembly  ...         ...         ...         ...  ...  ...  ...  ...  14 

31.  Vic,  No.  13. 

77.  May  appoint  Government  Printer  ...         ...         ...         ...         ...         ...  160 

"  GOVEENOE  IN  COUNCIL.  " 

31  Vic,  No.  6.  '  • 

10.  Meaning  of  the  term  2 

31.  Vic,  No.  38. 

14.  Appointment  to  all  offices  vested  in         ...         ...         ...         ...         12 

••  GOVEENOE'S  SALARY  ACT  OF  1861." 
24  Vic,  No.  18. 

1.  £1,500  payable  to  Her  Majesty,  in  addition  to  £2,500  as  salary  of  Governor  21 

2.  £1,500  pa)'able  from  1st  January,  1860 21 

ShoYt  t\X\Q,  The  "  Govenior's  Salary  Act  of  ISQQ"  21 

GUARDIAN. 

31  Vic,  No.  18. 

98.  Special  case  to  state -how  guardian  constituted  and  the  concurrence  of 

married  women  ...         ...         ...         ...         ...         ...         ...         ...         ...  333 

102.  How  special  guardian  is  to  be  appointed  for  a  lunatic  not  found  such  by 

inquisition,  and  for  infant         ...         ...         ...         ...         ...         ...         ...  333 

103.  Order  to  appoint  special  guardian  of  infant  may  be  discharged  ...         ...  333 

153.  Upon  petition  of  infant  or  guardian.  Supreme  Court  may  sanction  any 

settlement  or  contract  for  a  settlement  347 

31  Vic,  No.  19. 

53.  Guardian  of  infant  may,  with  approbation  of  Supreme  Court,  enter  into  any 

agreement  on  behalf  of  such  infant         363 

59.  On    Tjetition   of  the   guardian,   court  may   order  the   dividends   of  stock 

belonging  to  infant  to  be  applied  for  maintenance    ...         ...         ...         ...  365 

63.  Guardians  of  minors,  &c.,  in  order  to  the  surrender  and  renewal  of  leases, 

mav  apply  to  the  court  in  equity,  and  by  order  may  surrender  such  leases 

and  renew  the  same,  Ac.  ...         ...         ...         ...         ...         ...         ...  366 

67.  Of  infants  empowered  to  grant  renewals  of  leases        367 

68,  Supreme  Com-t  may  authorise  guardian  of  infant  to  grant  leases  of  infant's 

lands         307 

HABEAS  CORPUS. 
31  Vic,  No.  18. 

136.  Defendant  brought  up  under  habeas  corpus  making  oath  of  poverty,  court 

may  refer  it  to  a  master  to  inquii-e  and  report,  &c 3 13 
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TAGE. 

HALF  BLOOD. 

31  ric,  Ko.  21. 

23.  Half  blood,  if  on  the  part  of  a  male  ancestor,  to  inUerit  after  the  whole 

blood  of  the  same  degree,  if  on  the  part  of  a  female  ancestor  after  her   . . ,  262 

II.VNDWEITING. 

31  ric,  JV'o.  13. 

21.  Proof  of       UG 

HUSBAND  AND  WIFE. 
31  Tic,  X-o.  13. 

5.  Made  competent  and  conipcU.able  to  give  evidence  for  or  against  each  other  113 

6.  Except  in  proceedings  for  iulultery,  or  breach  of  promise  of  marriage  ...  113 

8.  E.KCcptions  as  to  criminal  proccedmgs  or  proceedings  for  adultery    ...         ...  1-13 

9.  Communications  to,  privileged      ...         ...         ...         ...         ...         ...         ...  113 

10.  AVifc  petitioning  for  dissolution  of  marriage,  husband  and  wife  may  give 

evidence  relating  to  cruelty  or  desertion       113 

31  ric,  Ifo.  30. 

111.  District  court  judges  may  exercise  powers   under  "  Deserted  Wives  and 

Children's  Act  Amendment  Act,"  22\\c.,'S\o.l% 412 

113.  And  grant  protection  orders  412 

31  Vic.,  X'o.  U. 

1.  Joinder  of  claims  by  husband  and  wife  with  claims  in  right  of  husband    ...  114 

ILLUSORY  APPOINTMENTS. 
31    Vic,  yo.  18. 

70.  Valid  in  equity  as  well  as  at  law 32G 

71.  Not  to  afloct  any  deed  which  declares  tlic  amount  of  the  share         320 

72.  Nor  to  give  any  other  force  to  any  appointment  than  it  would  have  had    ...  327 

IMPOUNDING  DOCUMENTS. 
31  Vic,  No.  13. 

76.  Impounding  of  documents  and  procedure  against  offenders 159 

31  Vic,  No.  15. 

6.  Judge  may  order  bill  of  exchange  to  be  deposited  with  officer  of  the  court 

in  certain  eases       ...        ...        ...  ...        ...        ...        ...         ...  214 

INFANTS. 

31  Vic,  No.  18. 

93.  Persons  interested  in  qriestions  to  slate  special  case  for  opinion  of  the  court  331 

94.  To  be  signed  by  counsel  and  filed,  and  appearances  entered  by  defendants  332 

95.  After  case    filed  and  appcarmice  by  defendant,  parties  to  be  bound,  except 
'  that  married  women,  infants,  and  lunatics  are  not  to  be  bound  by  state- 
ments in  case  till  leave  given  to  set  it  down  ...         ...         ...         ...         ...  332 

96.  How  such  special  cases  to  be  entitled     ...         ...         ...         ...         ...         ...  332 

97.  Form  of  special  case  ...         ...         ...         ...         ...         ...         ...         ...  332 

98.  Case  to  state  how  guardian  constituted,  &c 332 

99.  How  infant  may  concur     ...         ...         ...         ...         ...         ...         ...         ...  333 

102.  How  person  on  behalf  of  infant  may  concur    ...         333 

103.  Order  to  appoint  special  guardian  of  infant  may  bo  discharged         333 

lot.  How  case  to  be  set  down  lor  hearing      ...         ...         ...         ...         ...         ...  333 

105.  When  an  infant,  <Jfcc.,is  a  party,  application  to  be  made  to  the  court  for  leave 

to  set  the  case  down       ...         ...         ...         ...         ...         ...         ...         ...  334 

lOC.  Upon  hearing,  court  to  determine  question  and  make  declaration,  or  court 

may  refuse  to  decide     ...         ...  ...         ...  ...         ...         ...         ...  334 

108.  The  court  may  suspend  the  acting  upon  declaration 335 

31  Vic,  No.  19. 

45.  Contingent  rights  of  infant  trustees  and  mortgagees 301 

52.  Guardians  of.  may,  with  the  approbation  of  the  court,  enter  into  agreements 

on  theirbehalf    ...         ...         ...         ...         ...         ...         ...         ...         ...  363 

58.  Surrender  and  leases  under  the  Act  valid  ...         ...         ...  365 

59.  Court  may  order  dividends  of  stock  of  infants  to  bo  applied  for  their  main- 

tenance    ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  365 

62.  Money  of,  to  be  paid  into  court 366 

63.  Guardians  of,  in  order  to  the  surrender  and  renewal  of  leases,  may  apply  to 

the  court,  and,  by  order,  may  surrender  or  renew  such  leases       ...  ...  360 

65.  Charges  of  renewals  to  be  charged  on  estates  as  court  may  direct     ...         ...  3tJ7 

66.  New  lea.ses  to  be  to  the  same  uses  ...         ...         ...         ...         ...         ...  367 

67.  Empowered  to  grant  renewals  of  leases...  ...  ...  ...  ...  ...  367 

68.  Supreme  Court  inay  authorise  leases  to  be  made  of  lands  belonging  to  infants, 
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"  In  case  of  disobedience,  party  neglecting  subject  to  penalty,  &c ^Jo 

"Unless  arbitrators  misbehaved  themselves" fy^ 
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5    Power  to  compel  the  attendance  of  witnesses 

0    Power  of  the  arbitrators  under  a  rule  of  court  to  administer  an  oath  ... 
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10.  Power  to  court  or  judge  to  direct  arbitration  before  trial        ...  '^' 
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Speci.vi.  C.vse.  . 
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18.  Two  arbitrators  may  appoint  iimpire 


1<)°  Award  to  be  made  in  three  months,  unless  parties  or  court  enlarge  time 
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the  right  in  the  subject  matter  is  in  a  third  party,  fl}", ^''"f.™"^  ° V^^^' 
such  third  party  to  appear,  and  niainl.-im  or  relinquish  Ins  claim,  and,  in 
tiie  meantime,  stay  proceedings  in  such  action       

23  .Ttid"ment  and  decision  lo  bo  final         ...         ...         ■■•         •;•    ,  .  •"       .  ■'; 

21.  If  Midi  third  party  shall  not  appear,  U.,  the  court  may  bar  his  claim  agamst  ^^^ 

the  original  defendant    ...         ...      _  ...         •■■         ■••         ■•■         "'         '"  qqj 

2.5    Proviso  as  to  orders  made  by  a  single  judge      ...         ••■      ,  ••       ,■; 

fi  If  a  J.ulge  thinks  a  matter  more  fit  for  the  decision  of  the  court,  he  may  ^^ 

27    Tntwpleidcr  niav  be' granted,  though  titles  have  not  a  common  origin         ...  301 

'>%    Power  to  court  "or  judge  to  decide  summarily,  in  certain  cases         owi 

29.  Special  case  may  be  stated,  where  facts  undisputed ^^ 

30.  Proceedings  on  special   case         ...         ...         g^g 

31.  .ludgmcnt  and  decision,  when  to  be  hnal         

lKTEBrLE.u>Eu^nvjnr.  ^Sherife.  ^^^^  ^^^^^  ^^,^^^^^_  .^  ^^^^  ^^^^^^^.^^  ^^  ^^^^^^^^  ^^^^,         ^ 

goods  and  chattels  •■■.        •.■■  •■•  arya 

33.  Court  or  judge  may  direct  sale  of  goods  seized  m  execution ^ 

34.  Sheriffs  costs  

l?iiiFs   Ordebs,  &c.,  IN  Intebplkader  Proceedings.  

EULES.  ^«"r^«^i^;^  ^^j^^,    ^^^^  „,„j3  i„  interpleader  proceedmgs,  may  be  entered  of         ^^ 

record,  and  made  evidence       

Pbebogative  Weit  of  Mandamus.  3Q3 
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LIABILITY  OF  DEBTOES. 
31  Vic,  Ao.  23. 

8.  Contracts  for  sales  of  goods  for  ten  pounds  or  more     137 

8.  The  enactments  of  tliis  section  cxtenclcJ  to  contracts  for  goods  often  pounds 

or  u)nf arils,  although  the  delivery  be  not  made        ...         ...         ...         ...  137 

9.  In  actions  of  debt  or  upon  tlic  case,  no  acknowledgment  shall  bo  deemed 

sudicient,  unless  it  be  in  writing  or  by  part  payment          ...         ...         ...  137 

9.  Joint  contractors     ...         ...         ...         ...         ...         ...         ...         ...         ...  137 

9.  Proviso  for  the  case  of  joint  contractors 137 

10.  Provisions  of  the  precccling  section  extended  to  aclcnowledgmcnta  by  agents  13S 

11.  Indorsements  of  payments            ...         ..,         ...         ...         ...         ...         ...  138 

12.  Coudrmation  of  promises  made  by  infants          138 

13.  IJepresentations  of  character        138 

15  Simple  contract  debts  alleged  by  way  of  sct-ofif 138 

31  Tic,  Jfo.  21. 

75.  For  remedj-ing  frauds  committed  on  creditors  by  wills           271 

7(i.  Enabling  creditors  to  recover  upon  bonds          ...  272 

77.  If  there  is  no  lieir-at-law,  ai-tion.s  may  be  maintained  against  the  deriseo    ...  272 

78.  Xot  to  all'ect  limitations  for  just  debts  or  portions  for  cliildren         272 

79.  Heir-at-law  to  be  answerable  for  debts,  although  he  may  sell  estate  before 

action  brought     ...         ...         ...         ...         ...         ...         .■•         •■■         •■•  2/^ 

80.  Where  an  action  of  debt  is  brought  against  the  heir,  he  may  plead  rieiis  per 

descent       _       27"} 

81.  Devisees  to  be  liable  the  same  as  hcirs-at-la\v ...         ...  273 

82.  Traders'  estate  shall  be  assets  to  be  administered  in  courts  of  equity           ...  273 

82.  Creditors  by  specialty  to  be  paid  first      273 

83.  Parol  shall  not  demur  by  or  against  infants       273 

8 1.  Infants  to  make  conveyances  under  order  of  the  court 274 

85.  Persons  having  a  life  iutorcst  may  convey  the  fee-simple,  if  the  estate  is 

ordei'cd  to  be  sold          ...         ...         ...         ...         ...         •■•         •■■         •■•  2/4 

8C.  Courts  of  criuity  authorised  to  direct  mortgages  as  well  as  sales        274 

87.  Surplus  of  money  raised  by  sale  or         ...         ...         ...         ...         ...         ••■  274 

88.  Provisions  extended  to  lands,  &c.,  of  deceased  debtor  in  certain  cases         ...  275 

LIBEL. 

31  Tic,  No.  5. 

25.  Declaration  for        ...         ...         ..          ...         ...         ■■.         •■•         •••         •■■  ^^7 

52.  Oli'er  of  an  apology  admissible  in  evidence  in  mitigation  of  damages            ...  131 
,      53.  lu  an  action  against  a  newspaper  for  libel,  the  defendant  m.iy  plead  that  it  was 
inserted  without  malice  and  without  neglect,  and  may  pay  money  into 

court  as  amends            I'''- 

LIENS, 

On  Ceops. 

31  Vic,  No.  30. 

38.  Liens  on  yearly  crops  realised      ''Oi 

39.  Liens  not  all'ected  by  sale,  &c.,  of  land 204 

39.  Provisoes      201 

40.  List  in  registry  open  to  inspection          -"o 

41.  Duration  of  lien       205 

42.  Penalties  for  frauds  on  lieneo       20t> 

On  Wool. 
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32.  Indorsement  of  liens           ^'"^ 

33.  Cancelling  of  preferable  liens       20^ 

34.  Eegistration  of  receipt  from  mortgagee 2(r^ 
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LIMITED  PAETNEESHIPS. 

31  Vic..  No.  30. 
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59.  Duration  of  partnership  limited  ...         ...  ...  ...  ...  ...  ...  210 
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31  Vic,  No.  36. 
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Qee,  post,  the  "Trustees  and  Ineapaeitated  Persons  Act  of  1867." 
31  Vic.,  No.  19. 

28.  Supi-eme  Court  may  convey  estates  of  lunatic  trustees  and  mortgagees       ...  358 

29.  Court  may  transfer  stock  of  lunatic  trustees  and  mortgagee  .. .         ...         ...  358 
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GO.  Stock  belonging  to  lunatics  m.ay  be  ordered  by  the  court  to  be  transferred  365 
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Queensland,  the  court  may  direct  the  transfer         ...         ...  -      ...         ...  366 

62.  Money  of  infants  and  persons  of  unsound  mind  to  be  paid  into  court  ...  306 
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renew  the  same,  &c.       ...  ...         ...  ...  ...  ...         ...  ...  367 

65.  Charges  attending  renewal  to  be  charged  on  the  estates  as  the  court  shall 

direct        '.         367 
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renders and  make  new  leases    ...         ...         ...         ...         ...         ...         ...  369 
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in  leasehold  estates,  the  court  may  direct  leases  to  be  made  ...         ...  370 
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31   He,  Ao.  18. 

99.  How  they  may  concur  in  special  case 333 

31   Vic,  No.  19. 

67.  Infants  and  married  women  empowered  to  grant  renewals  of  leases 367 

MAREIAGE. 

SeTTLEMEKTS   of    iKF.tXTS. 

31   ri,:,Xo.  18.  ,  ,., 
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"  MAY.  " 

31  He,  No.  6. 
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"  MEDICAL  ACT  OF  1867." 
31  Tic,  No.  33. 
Tde  Queensland  Medcial  Board. 

1.  Governor  to  appoint  a  l^lediial  Hoard  and  remove  any  or  all  the  members 
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their  diplomas  or  otlier  certificates  for  approval  of  the  board        44(j 
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3.  Medical  Board  to  register  practitioners,  chemists,  and  druggists       446 

Medical  PRArriTToNEKS. 

4.  Medical  practitioners,  properly   qualified,  shall  be  deemed  legally  qualifaed 

medical  practitioners       ,.         ...         ...         ...         •■•         ••■         ••■         ■  '"^ 

o.  Meaning  of  words  "medical  practitioner  "         ...  "I'b 

6.  Persons  registered  under  Imperial  Act  may  practise  in  the  colony 417 

Chemists  AND  DnrcGisTS.  ,     ,r  ,•    i  t>       i  ht 

7.  Chemists  and  dniggists  to  present  testimonials  to  the  Medical  Uoanl  ...  4-i7 

liXOISTEIl.  ,  ,  .  . 

8.  Names  of  all  legally  qualified  medical  practitioners,  &c.,  to  be  entered  in  a 

book,  and  names  so  registered  to  be  published  in  the  (?are«e       417 

List  to  be  published  annually        447 

Dentists  not  to  be  aflcctcd .• 447 
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"  MEDICAL  ACT  OF  lS67"—co}i({nued. 
31  Tic,  No.  33 — contimted. 
Eegisteeed  Peesons. 

9.  Persons  registered  entitled  to  practise  and  recover  charges    ... 

10.  Proof  of  registration  required  to  enable  persons  to  recover  charges 

11.  No  certificate  valid  unless  signed  by  a  person  registered 
Medical  Witnesses. 

12.  Coi'oner  or  justice  may  summon  any  qualified  medical  witnesses 
Deceased  having  been  attended  before  or  at  the  time  of  death,  coroner  or 

justice  to  summon  the  party  who  gave  such  attendance 

13.  Coroner  or  justices  may  order  a.  jwst  moyteni  examination 
In  case  of  death  by  improper  or  negligent  treatment  of  medical  practitioner. 

he  shall  not  be  allowed  to  assist  at  any  such  examination  ... 

14.  Additional  medical  evidence  in  cases  where  the  cause  of  death  is  not  satis 

factorily  explained  by  first  examination 
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For  evidence,  one  guinea   ... 
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of  a  misdemeanor 

19.  Fraudulent  registration  punishable  by  imprisonment  ... 

20.  Unregistered  practitioner,  chemist,   and  druggist  sulijcct  to  a  penalty  of 

t\venty  pounds 

21.  Colonial  Treasurer  to  receive  penalties    ... 
Commencement  and  SnoitT  Title. 

22.  Commencement,  the  31st  December,  1867 
Short  title,  the  "  Medical  Act  of  ISQT' ' 

BoABD.— See  supra,  the  "  Medical  Act  of  1867."  31  Vic.,  No.  33    ... 
Witnesses. — See  supra,  the  "  Medical  Act  of  1867,"  31  Vic,  No.  33 

MEMBERS  OP  PARLIAMENT. 
31  77c.,  Ko.  38. 
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take  place  on  vacancies  ... 
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24.  Trial  of  questions  of  vacancy 
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MEMORANDUM. 

31  Tic,  Ko.  4. 

C6.  By  commissioner,  on  writ  of  caj^/as 
31  T7r.,  Ko.  22. 

5.  Of  an  agreement  under  the  Statute  of  Frauds 

2.  Of  a  lease     

MEMORIAL, 

31  ric,  Xo.  36. 

23.  Of  bills  of  sale        
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MEMOMXL— continued. 
Of  Foreign  Jcdomext. 

31  77f.,  No.  17. 

20.  Memorial  of  juclrrmcnt,  &c.,  under  seal   of  Suiircme  Court  of   any  otlier 

Australasian  colony',  filed  in  Supreme  Court  at  Brisbane,  shall  be  a  reeord 
thereof,  and  execution  may  issue        ...         ...         ...         ...         ...         ...  08 

21.  Particulars  of  memorial 99 

"AlEKCAXTILE  ACT  OF  1867." 
31  yic,  No.  30. 

ASSIGNMBNT   OF    PeESON-ILTY. 

1.  Assignment  to  self  and  others      ...         ...         ...         ...         ...         ...         ...  190 

POWEBS  OF  AtTOBNEV. 

2.  Conveyances,  &c.,  under  certain  iiowcrs  of  attorney  e.xecuted  after  death  or 

revocation,  and  before  notice  thereof,  to  be  valid 190 

FiEBi  Facias. 

3.  Persons  acquiring  title  to  goods  before  they  have  been  seized  or  attached 

under  a  writ  against  the  seller,  protected       190 

Satisfied  Secukities. 

4.  A  surety  who  discharges  the  liability  to  be  entitled  to  assignment  of  all 

securities  held  by  the  creditor 191 

Bills  of  Lading. 

5.  ]\iglits  under  bills  of  lading  to  vest  in  consignee  or  assignee ...  101 

G.  Not  to  affect  right  of  stoppage  In  transilu  or  claims  for  freight        191 

7.  Bill  of  lading  in  hands  of  consignee,  &c.,  conclusive  evidence  of  the  ship- 

ment as  against  master,  &c 191 

Intebpbetatiox. 

8.  Meaning  of  the  term  "  document  of  title"         102 

"  And  when  agent  entrusted"       ...         ...         ...         ...         ...         ...         ...  192 

"  And  when  in  possession"  ...         ...         ...         ...         ...         ...         ...  192 

"  What  to  be  deemed  '  contract  or  agreement'  and  ' advance'  ...         ...  192 

"  Possession /;-/)»d/acie  evidence  of  entrusting"        ...         ...         ...         ...  192 

Pebsons  ENTursTED  WITH  Goods. 

9.  Factors  or  agents  having  goods,  &o.,  in  possession  deemed  owners  so  as  to 

give  validity  to  contracts  with  persons  dealing  bond  fide  upon  the  faith  of 

such  property      ...         ...         ...         ...         ...         ...         ...         ...         ...  102 

"  Proviso  as  to  notice"       ...         ...         ...         ...         ...         ...         ...         ...  193 

'  "  As  to  bills  of  discovery"  ...         ...         ...         ...         ...         ...         ...  193 

Pebsons  f.strusted  with  Bill  of  Lading. 

10.  Person  in  possession  of  bill  of  lading,  &e.,  deemed  owner  so  far  as  to  make 

valid  contracts    ...         ...        ...        ...        ...        ..  ...        103 

BoxA  FIDE  Advances. 

11.  Bond  fide  advance  to  persons  entrusted  with  the  possession  of  goods  or 

documents  of  title,  though  known  to  be  agents,  protected...         ...         ...  191 

Bona  fide  Deposits  and  Exchanges. 

12.  Bond  fide  deposits  in  exchange  protected  ,       ...         ...         ...         ...         ...  lOt 

"  But  no  lien  Deyond  the  value  of  the  goods  given  up"  191 

Bona  fides  essenti.vl. 

13.  But  the  statute  to  be  construed  to  protect  onlj'  ti-ansactions  homifidc.  with- 

out notice  that  the  agent  pledging  is  acting  without  authority  or  mahifidc 
against  the  owner  ...         ...         ...         ...         ...         ...         ...         ...  191 

Antecedent  Debt  of  Agent. 

14.  No  person  to  acquire  a  security  upon  goods  in  the  liands  of  an  agent  for  an 

antecedent  debt  beyond  amount  of  agent's  interest  in  the  goods         ...  195 

Agent's  Acthobitv. 

15.  Persons  may  contract  with  known  agents  in  the  ordinary  course  of  business, 

or  out  of  that  course  if  within  agent's  authority,  notwithstanding  notice...  105 

Pledge  bv  Agent. 

It).  What  iulorest  persons  accepting  and  taking  goods,  &e.,  in  pledge  from  known 

agents  may  acquire         ...         ...         ...         ...         ...         ...         ...         ...  195 

Civil  Eesfonsibility  of  Agent. 

17.  Agent's  civil  responsibility  not  to  be  diminished  ...         ...         ...         ...  190 

Eights  of  Owneb. 

18.  Proviso  for  right  of  true  owner  to  follow  his  goods  while  in  the  hands  of 

agents,  or  his  as.signee  in  case  of  bankruptcy  or  insolvency,  or  to  recover 
them  from  a  third  jierson  U])0U  paying  his  advances  secured  upon  them...  190 

"  Proviso  in  ease  of  bankruptcy  or  insolvency  of  factor  for  owner  of  goods 

so  pledged  and  rideemed  ...  ...  ...  ...  ...  ...  100 

19.  Eight  of  owner  to  redeem...         ...         ...  ...  197 
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Inteepeetation. 
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26.  Satisfaction  may  be  entered           ...         ...         ...         ...         ...         ...         ...  200 
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MoETG.iGEES    OF    LiVE    StOCK. 
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Registeation. 
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MESNE  PROCESS. 
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MORAVIANS. 
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Penalty  on  atfirming  or  declaring  falsely  ^°2 
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NEGOTIABLE  INSTEUMENT. 

31  ric,  yo.  15. 

30.  All  bills,  notes,  drafts,  orders,  or  undertakings  issued  after  the  coming  into 

operation  of  this  Act,  for  a  sum  less  than  twenty  shillings,  to  be  invalid  218 

31.  Penalty  for  issuing  the  same,  or  for  re-issuiug  such  as  were  issued  or  made 

previously  to  the  publication  of  this  Act,   not  exceeding  twenty  pounds, 

nor  less  than  five  pounds  ...         ...         ...         ...         ...         ...         ...  219 

31  Vic,  Ko.  4. 

56.  Sheriff  may  seize  in  executiou,  and  sue  thereon  ...         ...         ...         ...  86 

NEWSPAPERS. 

31  Vic,  No.  5. 

53.  In  an  action  against  a  newspaper  for  libel,  the  defendant  may  plead  that  it 
was  inserted  without  malice  and  without  neglect,  and  may  pay  money 

into  court  as  amends     131 

NEW  TEIAL. 

31  Vic,  A-o.  17. 

46.  No  new  trial  for  ruling  as  to  stamp         ...         ...         ...         ...         ...         ...  103 

In  Disteict  Courts. 
31  Vic,  No.  30. 

83.  Judgments  to  be  final,  unless  now  trial  granted  ...         ...         ...         ...  (103 

In  Sjiall  Debts  Couets. 
31  Vic,  Ko.  29. 

33.  New  trial 426 

NON  JEST  INVENTUS. 
31  Vic,  No.  4. 

29.  Absent  defendant 76 

NON  OBSTANTE  VEREDICTO. 
31  Vic,  No.  5. 

19.  Upon  motion  in  arrest  of  judgment,  omitted  facts  may,  by  leave  of  the  court, 

be  suggested        ...         ...  ...  ...  ...  ...  ...         ...         ...  125 

20.  Judgment  to  follow  result  of  suggestion...         ...         ...         ...         ...         ...  125 

21.  Costs  of  abortive  issues      ...         ...         ...         ...         ...         ...         ...         ...  126 

NONSUIT. 

31  Vic,  No.  17. 

42.  No  judgment  as  in  case  of ...         ...         ...         ...         ...         ...         ...         ....  103 

In  District  Courts. 
31  77c.,  No.  30. 

83.  Judge  shall  have  power  to  nonsuit  in  certain  cases      ...         ...         ...         ...  403 

NOT  GUILTY 

Plea  of,  in  an  Action. 

31  Vic,  No.  5.  ' 

Schedule  B,  form  41  135 

NOTES, 
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Sec,  an/e,"  Bills  of  Exc-/<atii/c  AH  of  1867."     31  Vic,  No.  16  213 

NOTICE, 
Judicial. 

31  Vic,  No.  13. 

1.  Proclamations  and  orders  in  Council  to  be  noticed      ...         ...         ...         ...  142 

2.  Copies  of  private  Acts,  journals  of  the  Legislative  Council  and  Assembly, 

proclamations  and  commissions  by  the  Government  Printer,  admissible  as 
evidence  ...  ...  ...  ...  ...  ...  ...  ...  ...  ...  142 

3.  Of  signature  of  the  judges  of  Supreme  Court,  and  of  certain  officers  thereof  142 
OATH. 

31   Vic,  No.  6. 

22.  False  oath  or  affirmation  or  declaration  piuiishable      5 

31  Vic,  No.  12. 

1.  Oath  substituted  for  the  oaths  and  declaration  now  prescribed  by  law         ...  182 

33.  All  persons  bound  by  the  oath  administered  in  the  form,  &c.,  in  which  such 
persons  may  declare  binding,    and    persons    falsely    swearing  may   be 

convicted  of  the  crime  of  perjury         189 

Of  Alleoiance. 
3]  Vic,  No.  38. 

4.  Form  of        9 

And  Office. 

31  Vic,  No.  12. 

1.  Form  of        182 
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"  OATHS  ACT  OF  1867." 
31  Tic,  Xo.  12. 
Oaths  of  Office  and  Ali-eoiance.  ,  ,    ,       .  -i    i  i     i 

1 .  Oath  substituted  for  the  oaths  and  declaration  now  prescribed  by  law 

2.  licfore  whom  the  oath  may  be  taken       

3.  Judges' and  justices' oaths  of  ollico         

•1.  JS'ame  of  the  sovereign       

5.  Affirmation  in  lieu  of  oath 

DeCLAEATIONS   substituted    for   CERTAl.V    OpFICIAt    OaTHS. 

6.  Declarations  substituted  for  oaths  and  affirmations       

7.  Act  not  to  extend  to  o;Uh  of  allegiaueo 

8.  Nor  to  oaths  in  judicial  prococdiugs         

9.  Such  substitution  to  be  notilied  in  G((;e^/c 

10.  Oaths  or  affirmations  not  to  be  made  or  taken  thereafter        

11.  rersous  making  false  declarations  guilty  of  misdemeanor      

Abolitios  of  Extka-judicial  Oaths. 

12.  Abolition  of  e-ictra-judicial  oaths 

"Proviso"     ... 

Statutable  Declakation.  • ,   i  r 

13.  Declaration  in  eases  not  specially  provided  tor 

FOBM    OF    DECI.AH.4.TI0SI. 

l-l.  Form  of  declaration 

Fees  payable  theeeo.v. 

15.  Fees  payable  

False  Declaration. 

IC.  False  declaration 

Solemn  Affirmation.  .  -x  e        ti  ^^^^e 

17.  Affirmation  instead  of  oath  m  certam  cases,  and  form  thereof  

Q'^^^^'Vs^'Qjikers'md 'Moravians  permitted  to  make  a  solemn  affirmation  or  declara- 

tion  instead  of  oath         •■.__      

"  Penalty  on  affirming  or  dcckring  falsely         

"  Form  of  declaration  "      

'^''''^"™' Separatists,  instead  of  an  oath,  may  make  the  following  affirmation 

"Such  affirmation  shall  have  the  effect  ot  an  oath        ...         ■'  i  „„;:; 

20.  Persons  making  a  false  affirmation  to  be  subject  to  the  same  punishment 
,  as  for  perjury      

Oaths  of  Jurors.  .      . 

21.  Swearing  of  jurors  in  civd  causes  

22.  Swearing  of  jurors  in  criminal  trials        

"  In  felony  or  misdemeanor  "        

"  In  misdemeanor  "... 

Oaths  of  Witnesses. 

23.  Witnesses' oath  in  civil  causes      

Oath  to  make  Thue  Answer. 

21.    I'uirdire       ,•     •  i 

25.  Witnesses' oath  on  criminal  trials  

Oaths  of  Interpreters  in  Civil  Causes. 

21).  Interpreters' oath  in  civil  causes...         ...         

27.  Interpreters' oath  in  civil  causes  on  the  wot)' «"•«  

Intebpbetehs'  Oaths  for  the  purpose  of  Arraignment. 

28.  Interpreters' oath  for  the  arraignment  _^ 

"  To  interpret  between  prisoner  and  others       

Oaths  of  Interpreters  in  Criminal  Cases. 

2")    To  interpret  between  a  witness  and  others         

3a  Where  witness  and  prisoner  are  of  different  languages  

"  First  interpreter's  oaths "  

Oath  of  Bailiff  in  charge  of  Jury. 

31.  Oath  of  bailiff  in  charge  of  jury 

Genehal  Provision. 

32.  General  provision 

What  0^^"^/,[';^^;',„"'^-^-„„„,.  ^y  Uie  oath  administered  in  the  form,  &e.,  in  which  such 
persons  may  declare  binding 

Powers  of  the  Court.  ,,,,,•    i 

31.  General  rules  may  bo  made  by  the  judges  

Commencement  and  Short  Title. 

35    Commencement,  the  3lBt  December,  iBtJ/  

Short  title,  the  "OaM».ic<  0/1867"      
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31  Vic,  Ko.  23. 

39.  Of  the  Supreme  Court       

Of  District  Cockts. 
31  r/c,  3^0.30. 

18.  Appomtment  and  sakiy  of  registrar 

19.  Deputy  registrar     ...         ...  ...         ...  ...  ■■■  ...         ■••    .     ••• 

20.  Judge  to  appoin  t  deputy  registrar  provisionally,  if  one  had  not  been  appointed  391 

21.  Duties  of  registrars  ...         ...         ...         ...         ...         ...         ■••         ...  3^1 

22.  Minutes  of  proceedings  to  be  kept  ...         ...  ...  ...         •■•         •••  391 

23.  Registrars  to  prepare  returns         ...         ...         ...  ...         ■••  ...         •••  3''1 

21.  Wiien  a  clerk  of  petty  sessions  is  registrar  of  a  district  court,  liis  successor, 

deputy,  or  ?of(;Hj  ?f"»e««  shall  be  registrar  of  district  court             392 

25.  Appointment  of  bailiffs  and  bailiU's'  assistants  ...          ...          ...          ...          ...  392 

26.  Bailiffs' assistants  may  act  after  tlie  death  or  remoyal  of  bailiff        392 

27.  Duties  of  bailiffs      392 

28.  Remuneration  of  bailiffs     ...          ...         ...          ...         ...          ...          ■■■         ■••  392 

'29.  Disabilities  of  registrar  and  bailiff"          ...         ...         ...         ...         •■■         ■••  393 

30.  Registrar  and  bailiff' to  give  security       ...  ...  ...  ...  .-.         ...  393 

122.  Bailiff's  made  ansiverable  for  escape  and  neglect  to  levy  execution     413 

123.  Remedies  against,  and  penalties  on,  bailiff's  and  other  officers  for  misconduct  414 
121.  Indemnity  to  persons  acting  under  this  Act      ...          ...         ...          ...          ...  414 

125.  Limitation  of  actions  for  proceedings  in  execution  of  this  Act  ...         ...  414 

126.  Provision  for  the  protection  of  officers  of  the  court      •       ...  414 

Of  Shall  Debts  Courts. 

31  Vic,  Ao.  29. 

7.  Officers  of  such  eoui'ts       ...         ...         ...         ...  ...  ...  ...  ...  417 

51.  Relief  of  bailiff's  in  charge  of  goods  under  execution  ...  ...  ...  ...  430 

52.  Limitation  of  actions  against  officers        ...         ...  ...  ...  ...  ...  431 

53.  Sheriff" and  other  persons  indemnified     ...         ...  ...  ...  ...  ...  431 

OFFICES, 

GOTEBNMENT. 

31  Vic,  No.  38. 

14.  Appointment  to  offices  under  the  Government  of  the  colony  to  be  vested  in 

the  Governor  in  Council,  or  alone        ...         ...         ...         ...         ...         ...  12 

31  Vic,  No.  6. 

17.  Povrer  to  appoint  to,  implies  power  to  remove,  re-appoint,  &c.  ...         ...  4 

ORDER  IN  COUNCIL, 
Of  the  6th  June,  1859. 
31  Vic,  No.  38. 

14.  Provisions  of  former  Acts  respecting  the  allowance  and  disallowance  of  Bills 

reserved   ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  20 

22.  Power  of  alteration  of  constitution  ...         ...         ...         ...         ...         ...  20 

PANEL  JURY. 

31  Vic,  No.  34. 

15.  Selection  of  jure rs  to  be  summoned  and  form  the  panel  ...  ...  ...  167 

16.  Panel  to  be  kept  in  sherifl"s  office  ...  ...  ...  ...  ...  ...  168 

20.  Sheriff' to  summon  the  jui'ors  on  the  panel        ...         ...  ...  ...  ...  169 

21.  Sheriff"  to  return  precept  and  panel  with  cards  .. .         ...  ...  ...  ...  169 

PARLIAMENT. 

31  Vic,  Ko.  38. 

1.  Legislative  Council  and  Legislative  Assembly  ...         ...         ...         ...         ...  9 

2.  Legislative  Council  and  Assembly  constituted  ...         ...          ...         ...          .,.  9 

3.  One  session  of  Parliament  to  be  held  each  year            ...          ...          ...          ...  9 

4.  No  member  to  sit  or  vote  xmtil  he  has  taken  the  following  oath  of  allegiance 

— Order  in  Council         ...          ...         ...         ...         ...         ...         ...          ...  9 

5.  Affirmation  ni.ay  be  made  instead  of  oath           ...          ...         ...          ...          ...  10 

G.  Disqualifying  contractors  and  persons  interested  in  contracts — Election  to 

take  place  on  vacancies ...         ...         ...          ...         ...         ...         ...          ...  10 

Proviso  exempting  from  disqualification  members  of  companies  exceeding 

twenty  in  number           ...          ...          ...         ...          ...          ...          ...          ...  10 

Election  of  disqualified  persons  void       ...         ...         ...         ...         ...         ...  10 

7.  Penalty  on  their  sitting  or  voting             ...          ...          ...          ...          ...          ...  10 

8.  Standing  rules  and  orders  to  be  made     ...         ...         ...          ...          ...          ...  10 

9.  Power  to  alter  constitution  of  Legislative  Council        ...          ...         ...          ...  11 

10.  Power  to  alter  system  of  representation...         ...         ...         ...         ...         ...  11 

41.  Power  to  order  the  attendance  of  persons          ...          ...         ...         ...         ...  16 

42.  Order  to  attend  to  be  notified  by  summons       16 

43.  Either  House  may  order  members  to  attend 17 
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VAULlA'SlE'ST—conthnied. 

31  Vic,  Ko.  38 — coiilinned. 

4A.  Obiection  to  answer  questions  or  produce  documents  to  be  reported  to  tlie 

House       17 

45.  Houses  empowered  to  punish  summarily  for  certain  contempts        17 

40.  President  or  Speaker  to  issue  warrant     ...         ...  ...         ...         ...         ...  17 

47.  Persons  disturbing  proceedings  of  House  may  be  arrested  without  waiTaut  18 

48.  Form  of  warrant     ...         ...         ...         ...         ...         ...         ...         ...         ...  18 

49.  Sheriffs,  constables,  and  others  to  assist  in  execution  of  warrant  or  verbal 

order         ...         ...         ...         ...         ...         ...  ...         ...  ...         ...  18 

Gaoler  to  imprison              ...         ...         ...         ...  ...         ...  ...         ...  18 

60.  Doors  may  be  broken  open  in  executing  warrant  ...         ...  ...         ...  18 

51.  House  may  direct  Attorney-General  to  prosecute  instead  of  proceeding 

summarily  ...         ...         ...         ...         ...         ...         ...         ...         ...  18 

52.  House  may  direct  Attoi-ucy-Gcneral  to  prosecute  for  other  contempts         ...  18 

53.  WilCuIly  false  answci-s  how  punished       ...         ...  ...  ...  ...         ...  18 

51.  Proceedins^s  erimin.ilor  civil  ai^aiust  persons  for  publication  of  papers  printed 

by  order  of  the  Lej;islative  Council  and  Assembly  to  be  stayed,  upon 
delivery  of  a  certificate  and  adidavit  to  the  effect  that  such  publication  is 
by  order  of  the  said  Legislative  Coimcil  or  Assemblj'         ...         ...         ...  18 

PAETICULAES  OF  DEMAND. 

31  Vic,  No.  4. 

C.  Indorsement  of  debt  and  costs  on  writ  and  copy  of  writ  for  a  debt  with 

notice  that  proceedings  will  be  stayed  on  payment  within  days  ...  7*') 

31  Vic,  No.  29. 

19.  In  small  debts  courts         422 

PAETNERSHIP  LIMITED. 

31  Tic,  No.  36. 

53.  Limited  parlncrsliins  may  be  formed  except  for  banking  and  insurance       ...  209 

51.  Gcncrnl  and  special  partners  and  their  liabilities           ...          ...         .  .          ...  210 

55.  Certificate  to  be  made  by  the  partners  specifying  names,  capital,  &c.           ...  210 

50.  Style  of  partnership            ...         ...         ...         ...         ...         ...         ...         ...  210 

67.  Certificate  to  be  acknowledged  and  recorded 210 

If  false  or  shall  be  liable  as  general  partners 210 

58.  Certificate  to  be  published  for  four  weeks  210 

«     59.  Duration  of  partnership  limited 210 

60.  Provision  for  renewal  of  partnership       "       211 

61.  Capital  stock  not  to  be  withdrawn  211 

62.  Suits  to  be  by  and  against  general  partner.?'      ...         ...         ...         ...         ...  211 

63.  Dissolutions  how  eireetcd 211 

64.  Liabilities  not  specially  provided  for       211 

65.  y\ccounting   ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  211 

60.  Fraiids  by  partners  ...  ...         ...  ...         ...         ...         ...  ...  211 

67.  Books  of  account  to  be  kept  and  to  be  open  to  inspection      211 

68.  As  to  liability  of  special  partners,  if  proper  books  uc  not  kept         211 

PAYMENT. 

31  ric,  No.  5. 

43.  Action  of  debt  being  brought  on  judgment  after  money  paid,  such  payment 

may  be  pleaded  in  bar,  the  like  in  bonds       ...         ...         ...         ...         ...  130 

Into  Court. 

4t.  Principal  and  interest  on  bonds  payable  into  court  ...  ...  ...  ...  130 

•lo.  Payment  info  court  in  certain  actions      ...         ...  ...  ...  ...  ...  130 

40.  Paj-ment  into  court  in  replevin     .  .  ...         ...  ..  .  .  .  .  ...  130 

47.  Effect  of  such  payment  in  replevin  ...         ...  .  .  .  .  .  ...  130 

48.  Payment  into  court  in  action  on  money  bond,  and  for  retainer  ..  ...  130 

49.  Payment  into  court,  how  pleaded...         ...         ...  ...  ...  ...  ...  130 

50.  No  order  to  pay  money  into  court  ...         ...  ...  ...  ...  ...  131 

51.  Proceedings  by  plaintiff  after  payment  into  court  ...  ...  ...  ...  131 

In-  District  Cocrts. 
31  ric,  No.  30. 

58.  Defendant  may  except  in  cases  of  libel  and  slander      398 

PENALTIES, 

In  the  "  Acts  Shohtenino  Act  of  1867." 

31  Tic,  No.  6. 

25.  Appropriation  of  penalties  when  Act  silent        ...         ...  ...         ...  5 

26.  "Who  may  in  general  sue  for  penalties 0 
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In  the  "Bills  of  Eschasge  Act  of  18(57." 
31  Tie,  No.  15. 

31.  Penalty   for  issuing  negotiable   instrument  for  a   sum   less   than  twenty 

shillings,  or  re-issuing  the  same  ...  ...  ...         ...         ...         ...  219 

32.  How  recoverable,  and  their  application 219 

In  the  "  Constitution  Act  of  1867." 

31  Tie,  No.  38. 

7.  Penalty  for  unqualified  person  sitting  or  voting  in  the  Legislative  Council 

or  Assembly        ...         ...         ...         ...         ...         ...         ...         ...         ...  10 

In  the  "  Costs  Act  of  1867." 
31  Vic,  No.  20. 

21.  The  penalty  of  an  informer  delaying  or  discontinuing  his  suit,  or  being  non- 
suit, &c _   ...    _     ...    _     _ 381 

35.  Punishment  of  an  informer  misbehaving  himself  in  the  prosecution  of  his 

suit,  &c.    ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  386 

In  the  '-Disteess,  Eeplevin,  and  Ejectment  Act  of  1867." 
31  ric,  No.  16. 

60.  Treble  damages  for  pound  breach...         ...         ...         ...         ...         ...         ...  236 

62.  Double  damages  and  costs  against  unlawful  distrainer _.         236 

63.  Penalty  for  distraining,  &c.,  contrai-y  to  law '.         236 

142.  Application  of  penalties      252 

In  the  "  DisTBicT  Couets  Act  of  18G7." 
31   T7c.,  No.  30. 

8.  Punishment  for  forging  seal  or  serving  forged  process '        388 

61.  Penalty  on  witnesses  neglecting  subpcenas         399 

In  the  "  Elections  Act  of  1867." 
31  Tic,  No.  37. 

51.  Penalty  for  neglect  by  returning  ofBcer,  &c 63 

Governor  may  mitigate  or  remit  penalty...  ...  ...         ...         ...  ...  53 

52.  Penalty  for  twice  polling  or  personating  voter _        ..._        53 

53.  Penalty  for  receiving  or  offering  reward  for  voting  or  withholding  vote      ...  54 

54.  Penalty  for  acts  of  bribery  ...  ...  ...  ...  ...  ...         ...  54 

55.  Persons  wilfully  misleading  clerk  of  petty  sessions,  liable  to  penalty  ...  54 

56.  False  answers  punishable  as  misdemeanor  54 

In  the  "Evidence  and  Discovert  Act  of  1867." 
31  Vic,  X-o.  13. 

75.  Punishment  for  forging  or  uttering  any  forged  stamp,  seal,  or  signature  of    ■ 

any  document  mentioned  in  this  Act  ...  ...  ...         ...  ...  ...  159 

76.  Impounding  of  documents,  and  procedure  against  offenders 159 

In  the  "Equity  Act  of  1867.  ' 
31  ric.  No.  18. 

145.  Penalty  for  falsely  swearing,  &c. ...         ...         ...         ...         ...         ...         ...  34.6 

147.  Penalty  for  forging  signature  or  seal  of  judge,  &c.,  empowered  to  administer 

oaths  under  this  Act      ...         ...         ...         ...         ...         ...         ...         ...  346 

In  the  "  Juet  Act  of  1867." 
31  ric,  No.  34. 

37.  Liability  of  sheriff  for  summoning  unqualified  persons 174 

38.  Penalty  for  excusing  jurors  or  summoning  men  not  named  in  the  summons  174 

40.  Embracery  punished          ...         ...         ...         ...         ...         ...         ...         ...  175 

41.  Penalty  on  clerk  of  petty  sessions  for  neglect _..         ...  _       ...  175 

42.  Penalty  on  person  refusing  inspection  of  rates,  or  not  answering  questions...  175 

43.  Penalty  on  constables  for  neglect             ...          ...          ...          ...          ...          ...  176 

41.  Liability  of  justices            176 

45.  Penalty  on  shcrift' for  neglect       177 

In  the  "  Medical  Act  of  1867." 
31  ric.  No.  33. 

17.  Persons  forging  or  obtaining  a  certificate  under  false  representations  liable 

to  imprisonment  with  or  without  hard  labor...         ...         ...  ...         ...  4-19 

18.  Persons  forging  or  obtaining  a  certificate  under  false  representations  guilty 

of  a  misdemeanor  ...         ...         ...   _      ...         ...         ...         ...         ...  449 

19.  Fraudulent  registration  punishable  by  imprisonment 450 

20.  Unregistered  practitioner,  chemist,  and  druggist  subject  to  a  penalty  of 

twenty  pounds     ...         ...         ...         ...         ...         ...         ...         ...         ...  450 

21.  Colonial  Treasurer  to  receive  jienaltics 450 

In  the  "  Mercantile  Act  of  1867." 
31   Vic,  No.  36. 

35.  On  frauds  by  mortgagor  of  cattle,  stock,  &c.,  or  by  lienor  of  wool    203 

42.  Penalties  for  frauds  by  lienor  of  crops,  lie.         ...         ...  ...         ...         ...  205 

47.  The  forfeiture  of  the  parties  to  fraudulent  deeds  207 

49.  The  penalty  of  the  parlies  to  fraudulent  conveyances,  who  do  avow  the  same  208 

66.  Frauds  by  partners 211 
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PENALTIES— WM//MKC./. 

I.v  THE  "  Oaths  Act  of  1867." 

31   Tie,  Xo.  12. 

33.  False  swearing  perjury 

In  the  "  Sm.ill  Dehts  Cocbts  Act  of  1867." 
31  r,>.,  No.  29. 

24.  Penalty  on  witnesses  not  attending,  and  persons  guilty  of  contempt 
54.  Penalty  on  ofljcer  neglecting  duty 

PERSONATION. 

31  Vic,  No.  37. 

52.  Of  a  voter  at  a  parliamentary  election 

PHYSICIANS. 

See  the"il/«?/crtZ^c^o/1867,"31  Vic,  No.  33        

PLAINT. 

31  Tic,  No.  29. 

15.  Actions  in  courts  of  petty  sessions  commenced  by  demand  or  plaint 

Forma  of  plaint,  schedule  C  

"  PLEADING  ACT  OF  1867.  THE  COMMON  LAW.  " 
31  Vic,  A'o.  5. 

Deteemination  of  Qtestions  without  Pleadixg. 

1.  Questions  of  fact  may,  after  writ  issued  by  consent  and  leave  of  the  judge, 

be  raised  without  pleadings 

2.  Agreement  may  be   entered   into   for  the  payment  of  money   and   costs, 

according  to  the  result  of  the  issue     ... 

3.  Judgment  to  be  entered  according  to  the  agreement,  and  execution  issued 

forthwith  unless  stayed... 

4.  Proceedings  upon  issue  may  be  recorded 

5.  Questions  of  law  may  be  raised  after  writ  issued  by  consent,  &c.,  without 

pleading    ... 
().  Agreement  as  to  payment  of  money  and  costs  according  to  judgment  upon 
special  case 

7.  Costs  to  follow  the  event  ... 

Matteh  and  Form  of  Pleadings  in  Genebal. 

8.  Pleadings  to  bo  dated  and  entered  as  of  time  of  pleading 

the  contrary 

9.  Fictitious  and  needless  averments  not  to  be  made 

10.  Profert  and  oyer  abolished 

11.  Performance  of  conditions  precedent  maj' bo  averred  generally 

12.  Document  may  be  set  forth  and  bo  considered  a  part  of  the  pleading  in 

wliich  it  is  set  forth 

13.  Payment,  set-ofT,  and  other  pleadings  which  can  be  construed  distributively, 

shall  be  so  construed     ... 

Demurrer  and  Joinder  and  Oiuection  to  Pleadings. 

14.  Judgment  upon  demurrer  Ls  to  be  given  according  to  the  very  right  of  the 

cause 

15.  Objections  by  waj' of  special  demurrer  taken  away     ... 

16.  Form  of  demurrer  and  joinder  in  demurrer 

17.  Pleadings  framed  to  embarrass  may  be  struck  out  or  amended 

18.  Pleas  to  actions  partaking  both  of  breach  of  contract  and  wrong 

Abbest  of  Judgment  and  Judgment  non  oustante  veredicto. 

19.  Upon  motion  inarrest  of  judgment,  omitted  facts  may,  by  leave  of  the  court 

be   suggested 

20.  Judgment  to  follow  result  of  suggestion... 

21.  Costs  of  abortive  issues 

Declaration. 

22.  Forms  of  commencement,  &c.,  of  declaration  ... 

23.  Commencement  of  declaration  after  plea  of  nonjoinder 

24.  In  actions  on  bonds,  S:c.,  plaintiff  may  assign  as  many  breaches  as  he  pleases 

and  the  jury  may  assess  damages 
"  Defendant  ]):iying  damages,  execution  may  bo  stayed" 
"  Put  judgnu'nt  to  remain  to  answer  any  further  breach 
"  And  plaintillniay  have  nJUri  facias  against  the  defendant... 

25.  Declaration  for  libel  or  slander 

New  Assignment. 

26.  One  new  assignment  only  allowed  in  respect  of  the  same  cause  of  action 

27.  Pleas  not  to  be  repeated 
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"PLEADING  ACT  OF  1867,  THE  COMMON  liLW—conUHued. 
31  Vie,  No.  5 — continued. 
Plea  and  subsequent  Pleadings. 

28.  Express  color  abolislied      ...  ...  ...  ...         ...  ...  ...  ...  127 

29.  Special  traverses  abolislied       _ 127 

30.  Signature  of  counsel  not  required  ...  ...  ...         ...  ...  ...  128 

31.  Formal  commencement  and  pra3'er  of  judgment  unnecessary  128 

32.  Form  of  commencement  of  plea 128 

Sevesal  Pleadings. 

33.  Certain  pleas  may  be  pleaded  together  without  leave 128 

34.  For  pleading  several  matters  •nithout  leave,  judgment  may  be  signed          ...  128 

35.  As  to  pleading  and  demurring  together 128 

36.  Several  matters  may  be  pleaded  at  any  stage  of  the  proceedings      129 

Summons  to  Plead  Several  Matters. 

37.  Objections  to  xjleadings  to  bo  heard  on  summons  to  plead  several  matters  .,,  129 

TliAVEESE. 

38.  Traverse  of  the  declaration  129 

39.  Traverse  of  plea  or  subsequent  pleading  of  defendant  129 

40.  Traverse  of  replication  or  subsequent  pleading  of  plaintiff    ....        129 

41.  General  issue  by  statute 129 

JoiNDEE  OF  Issue. 

42.  Joinder  of  issue       ...         ...         ...         ...         ...         .■■         ...         ■■•         ...  129 

Payment. 

43.  Action  of  debt  being  brought  on  judgment  after  money  paid,  such  payment 

may  be  pleaded  in  bar,  the  like  in  bonds       130 

Payment  into  Couet. 

44.  Principal  and  interest  on  bonds  payable  into  court      130 

45.  Payment  into  court  in  certain  actions     ...  ...         ...         ...  ...         ...  130 

46.  Payment  into  court  in  replevin 130 

47.  Eflect  of  such  payment  in  replevin  130 

48.  Payment  into  court  in  action  on  money  bond  and  for  detainer  130 

49.  Payment  into  court,  how  pleaded...  ...  ...  ...  ...         ...         ...  130 

50.  No  order  to  pay  money  into  court  necessary 131 

51.  Proceedings  by  plaintiflf  after  payment  into  court        131 

52.  Offer  of  an  apology  admissible  in  evidence  in  mitigation  of  damages  ...  131 

53.  In  an  action  against  a  newspaper  for  libel,  the  defendant,  may  plead  that  it 

was  inserted  without  malice  and  without  neglect,  and  may  pay  money 

into  court  as  amends     ...         ...         ...         ...         ...         ...         ...         ...  131 

Cboss  Action  and  Equitable  Plea. 

54.  Subjects  of  cross  action  may  be  pleaded 131 

55.  Equitable  defence  may  be  pleaded  132 

56.  Equitable  defence  after  judgment  132 

57.  Equitable  replication  •       ...  133 

58.  Court  or  judge  may  strike  out  equitable  plea  or  replication 132 

Pleas  puis  daeeein  continuance. 

59.  Plea  of  matter  subsequent  to  action        132 

60.  Pleas  joi(/.s  rfa;vei;i  co;i/"n<ance  when  and  how  to  be  pleaded 132 

FOEMS. 

61.  Forms  in  schedule  may  be  adopted  132 

POWEES    OF   THE    CoUBT. 

62.  General  rules  may  be  made  by  the  judges         132 

Commencement  and  Shoet  Title. 

Commencement,  the  31st  December,  1867         ...  ._._ 133 

Short  title,  the  "  Common  Law  P/eadinf/  Act  of  1867  "  133 

PLEADINGS. 

31  Vic,  ^^.  23. 

52.  Power  for  judges  of  Supreme  Court  to  make  rules  regulating  the   forms  of 

process  and  mode  of  pleading  and  practice 66 

53.  When  such  rules  shall  take  effect  66 

31  Tie,  No.  17. 

29.  No  dilatory  plea  to  be  received  unless  on  affidavit        101 

30.  Plaintiff  to  declare  within  a  year 101 

31.  Appearance  to  be  entered  at  any  time  before  judgment  101 

32.  Time  for  ])lcading,  where  defendant  is  within  jurisdiction,  to  be  eight  days  101 

33.  Time  for  pleading  after  amendment         ...         ...         ...         ...         ...         ...  101 

31  Vic,  No.  14. 

11.  Upon  plea  in  abatement  for  nonjoinder  of  defendants,  proceedings  may  be 

amended  ,,.        ...        ...         ...        ...        ■••        ...        •••        ■••        •••  116 
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PLEADINGS— oo»<i«werf. 

31  Vic,  No.  14 — continued. 

12.  Provision  in  the  case  of  subsequent  proceedings  against  the  persons  named 
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33.  Pi-esiding  officer  to  provide  ballot  box  and  papers         4M 

Mode  of  voting        T^ 

A'^otcr  to  be  marked  off  on  the  roll          ^ 

34.  Mode  of  voting        *„ 
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36.  31  Vic,  No.  20        386 

Of  Disteict  Couet  Judges. 
31  Vic,  No.  30. 

34.  Of  committal  for  contempt            •    394 
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DiLATOBY  PlE.VS.                                                        .        ,           ,                    «■  1        i.  lOl 

29.  No  dilatory  plea  to  be  received,  unless  on  atUdavit       

Times  of  Pboceeuixo.  iqi 

30.  Plaintiff  to  declare  within  a  year...         ... .,, 

31.  Appearance  to  be  entered  at  any  time  before  judgment  ...         ...         ■■■ 

32.  Time  lor  pleading  where  defendant  is  within  jurisdiction,  to  bo  eight  days,  ^^^ 

unless,  &c.            ...         ...         •■•          ■••         ••■                      ••         "'         ■"  jq, 

33.  Time  for  pleading  after  amendment                    ...         ■•■          ,•       .   v          ••  ,,,, 
34    Proceedin-s  where  plaintiff  neglects  to  bring  on  the  cause  to  be  tried         . . .  in 

35.  Derendants  right  to  try  upon  default  of  the  plaintiff  preserved         i>n 

Trial  by  proviso        ,q2 

36.  Execution  fourteen  days  after  trial  

Motion  and  Summons.  ^^2 

37.  Affidavits  on  new  matter ■■         •••         ,0 

38.  Court  or  judge  may  direct  oral  examinations  ot  deponents     ^^^ 

39.  Proceedings  before  and  upon  such  examination            -" 

EeFUSAL  to  make  AfFID.VVIT.                                                        ,         ffi  1    ^Jf  103 

40.  Examination  of  person  who  refuses  to  make  alfadavit J^- 

41.  Proceedings  upon  order  for  examination  

JUDOMEST.                                     .                               .  103 

42.  No  judgment  as  in  case  of  nonsuit  

43.  Judgment  by  default  when  final    .  ......         

4-1.  Judgment  by  default  for  liquidated  demands  final        ...         ...         •.■ 

45    Jud-ment  for  money  demands,  wiilioiit  distinction  between  debt  and  damages. 

■        And  no  judgnieut  recovered  to  bind  land,  unless  execution  lodged   with  ^^^ 

the  sheriff  

New  Tbiai.                  .  ,  „        ,.          ^     ^  103 

40.  No  new  trial  for  ruling  as  to  stamp  

Execution.                    „          ,■  103 

47.  Expenses  of  execution        _  .    •••         •■■    ^  ,■    .     •"      ..'  ■  ,,,., 

48.  Securities  not  realised  to  be  relinquished,  if  the  person  be  taken  in  execution  103 
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^'*  4V  Stock  and  shares  in  public  companies  belonging  to  the  debtor,  and  standmg 

in  his  own  name,  to  bo  charged  by  order  of  a  judge  ...         ...         ■■ 

50    Order  of  judge  to  bo  made  iu  first  instance  ex  jM,rtc  and  on  notice  to  the 
bank  or  company,  &c.,  to  operate  as  a  distringas     

GaENISMHENT.         .    ^.        .^,.,3 .,,„!,►„,.„„  f„  ,,;.  „,n„prh,        104 
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51.  Examination  of  judgment  debtor  as  to  his  property 

52.  Judge  may  order  an  allachmeiit  of  debts  

53]  Order  for  attachment  to  bind  debts  ...         ...         ...         -v  ,  .     • 

54    Proceedings  to  levy  amount  due  from  garnishee  to  judgment  debtor 

55.  Judge  may  allow  judgment  creditor  to  sue  garnishee 

50.  Garnishee  discharged  by  payment  or  levy  ^"^ 

57.  Attachment  book  to  be  kept  by  the  prothonotary         ^^^ 

58.  Costs  of  application ...         ■•■         ■•■       , -v  , ,„- 

59.  Judge  may  refuse  to  interfere  in  proceeding  to  attach  debts i"0 

60.  Proceedings  where  third  person  has  a  lien  ...  

01.  Judge  may  bar  claim  of  third  person,  and  make  order J"" 

62.  View  by  rule  without  writ 

'^•''''"%"3''Ci^Tf'd°am:gc"'may  be  directed  to  take  place  before  the  prothonotary  106 
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PBACTICE 

Equity.     See  31  Tie,  No.  23 309 

PEECEPT  JUEY. 

31  Tic,  No.  34. 

13.  Jury  process  in  general      ...  ...  ...  ...  ...  ...  ...  167 

14.  Supreme  Court,  courts  of  assize,  &c.,  to  exercise  powers  of  like  courts  in 

.England    ...  ...  ...         ...         ...         ...  ...  ...  ...  ...  167 

21.  Sherifl' to  return  precept  and  panel  with  cards  ...  ...  ...  ...  ...  169 

31  Tic,  No.  30. 

121.  Power  of  district  court  judges  to  issue  jiu'y  precepts  ...  ...  ...  ...  413 

PEEEOGATIVE. 

31  Vic,  No.  11. 
Wbit  of  Mandamus. 

See31  A'ic,  No.  11 303 

PEEYIOITS  CONVICTION. 
31   Vic,  No.  13. 

19.  Of  a  witness,  proof  may  be  given  of        145 

32.  Proof  of  conviction  or  acquittal 147 

33.  Evidence  to  prove  ...        ...        ...         ...        ...        ...        ,,,        ,,,        ,,,  147 
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PREVIOUS  CONVICTION— ooM^/MMerf. 

31  I'ic,  3*0.  13 — continued. 

Tbial.  i.iQ 

3t.  Troof  of,  or  inquiry  '■'° 

"  PROCESS  ACT  OF  18G7,  THE  COMMON  LAW." 

31  f'ic,  Xo.  4. 

AVbit  of  Scmmons.  .  ,  .     ,,       •     •  j-  .•       *    i,„ 

1    Personal  actions,    wlion  defendant   resides  witliin   (he    jurisdiction,  to  be 

commenced  l>y  writ  of  summons  in  form  No.  1  of  the  schedule i}i 

2.  No  form  or  cause  of  action  to  be  mentioned  in  writ     ...         i^^ 

3    Writ  to  state  names  of  all  defendants  and  for  only  one  action  •  ■  • .      .•••  ''-• 

4.  Writ  to  be  dated  on  day  of  issuing,  and  tested  in  name  of  chief  justice 

or  senior  puisne  judge  ...         ...         ...         ...         ■••         ■••         •■•         ••■  ' 

NDOBSEMEN^_^_^  to  be  indorsed  with  name  and  abode  of  attorney,  or  a  memorandum 

that  writ  has  been  sued  by  plaintifl' in  person  ...  ...         ...         ....  '^ 

(i    ludorscment  of  debt  and  costs  on  writ  and  copy  of  writ  for  a  debt,  with 

notice  that  proceedings  will  be  stayed  on  payment  within  days  (U 

DiSCLOSUBE   OF    PL-1IKTIFF.  ,  ,       ,  .  .1        •.„     „„J 

7  Attorney  on  demand  to  declare  whether  writ  issued  bv  his  authority,  and 
to  declare  name  and  abode  of  his  client,  if  ordered,  and  if  writ  issued 
without  authority  of  attorney,  proceedings  to  be  stayed '1 

CoNcrBBENT  Wbits.  ,      .        ,  71 

8.  Concurrent  writs  may  be  issued ■;  .•         , 

9.  Writs  for  service  within  and  without  jurisdiction  may  be  concurrent,  and 
vice  rer-iii 
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71 
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ESEWAL.^    l{enewal  of  writs  of  summons  to  save  the  statute  of  limitation,  and  for 

other  purposes     ...         •         •■•.        ii 

11.  Production  of  renewed  writ  evidence  of  commencement  ot  action ^^ 

12.  Renewal  of  writs  issued  before  this  Act '^ 

Sebvice  or  AVbit.  .  ^  i       «■    *   i  72 

13.  Proceedings  where  personal  service  cannot  be  ellecteU  

1 1.  As  to  service  of  writ  on  coriioration         

1.5.  Indorsement  of  service  to  be  made  

Special  j^"°^^^;^- •^'■;,Q,.^p„,pnt  of  the  particulars  of  debts,  or  liquidated  demands,  may  ^^ 

»                  be  made  on  this  writ,  and         ...          ...          ••■          •■ Iq 

Special  indorsement  to  stand  for  particulars  of  deman<l          '^ 

17    Final  judgment  upon  writ  specially  indorsed  in  dctniilt  ol  appearance         ..  ia 
is'.  Judgment  for  non-appearance  where  the  writ  is  not  iudor.sed  in  the  special 

form         ■■•         »n 

Appearance  and  proceedings  in  default  of  appearance  ...         ...         ...  '■> 

I'J.  Proceedings  where  only  some  of  the  defendants  appear  to  a  writ  specially 

indorsed  ... 

Defendants  out  of  the  Jubisdiction  of  the  Coubt.  .  ,.  ^.        r  *i 

20.  As  to  actions  against  British  subjects  rcsidmg  out  of  the  jurisdiction  ot  the 

Supreme  Court  ...         ...         ...         ..•         •••       .•••.,.•.•      ,  u' 

21.  As  to  actions  against  foreigners  residing  out  of  the  jurisdiction  of  Supremo 

Court       

Effect  of  Wbit.  i     i     i       i  .  i  „., 

22.  Proceedings  mentioned  in  writ  or  notice  may  be  had  ami  taken       

Sdkday.  ,       ^      . 

23.  Writs  when  executed  on  buuday  

Affidavits  swobn  befoee  a  Consul. 

2 1.  AlBdavits  in  certain  eases  may  be  sworn  before  a  consul        

Oo    Omission  to  insert  or  indorse  mailers  in  or  on  a  writ  not  to  nuUily  it         ...  / 1> 

2C'.  Substitution,  by  mistake  or   inadvertence,  of  one  form  of  writ  tor  another 

may  be  amended  by  judge,  with  or  without  costs '" 

Who  to  be  deemed  abse.nt  Defendant.  i    <.  r     •         ..    i 

27.  If  the  defendant  shall  be  absent  at  the  commencement  of  foreign  attach- 

mciit,  proceedings  to  be  sullicient       ^° 

28.  The  term  •' absence '■  

PkOCEEDINOS   AOAINST   AUSENT   DEFEliD.lNTS. 

29.  Absent  defendant •■• .■,       - 

30.  Form  of  attachment,  how  served,   and  proviso  as  to  proof  where  cause  ot  ^^ 

action  accrued     ..  ■■  ■•■         •••         •••  ■         •"         ■•  _- 

31.  Plaintiff  to  enter  into  a  bond  to  account,  <fcc. '' 

32.  After  judgment,  plaintitl' may  issue  jJeci /uciQi  ..  '' 

CompeUing  payment  of  debts  due  to  defendant  under  attachment 70 
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"PEOCESS  ACT  OF  1867.  THE  COMMON  JjIlS^  '•—coniinned. 
31  Tic,  JS'o.  4 — continued. 

Pkoceeding  in  the  Action. 

33.  After  attacliment  returned,  pkintifl"  may  proceed  iu  the  action         78 

Advebtisemekt. 

34.  Public  notice  to  be  giren  .. .         ...         ...         ...         ...         ...         ...         ...  78 

The  Garnishees. 

35.  Property  and  debts  bound  from  the  time  attachment  served...  ...  ...  78 

C6.  Inquii-y  as  to  property  in  the  garnishee's  hand  ...  ...         ...         ...  '9 

"  Attendance  of  parties  "  ...          ...          ...          ...          ...         ...          ...  ...  /9 

37.  Disposal  of  goods,  &c.,  by  leave  of  the  court    ...          ...         ...          ...  ...  80 

38.  Court  to  determine  what  property  is  to  continue  subject  to  attachment  ...  80 
Proviso  as  to  any  second  writ       ...          ...          ...          ...          ...          ...  ...  80 

39.  Property  in  possession  of  any  co-defendant  or  wife     ...         ...         ...  ...  81 

40.  Attachment  and  execution  may  bo  pleaded  in  bar        ...         ...,         ...  ...  81 

Defendant's  Eights. 

41.  Provision  for  dissolving  foreign  attachment       ...  ...  ...  ...  ...  81 

42.  Provision  enabling  absent  defendant  to  come  in  and  defend,  notwithstanding 

judgment  against  him    ...         ...         ...         ...         ...         ...  ...  ...  81 

Co-Pahtxees. 

43.  Provision  in  case  of  absent  defendants  sued  as  co-partuera    ...  ...  ...  82 

41.  Similar  provision  where  defendants  not  sued  as  co-partners  ...  ...  ...  83 

45.  Act  to  extend  only  to  cases  of  contract  ...         ...  ...         ...         ...    .     ...  83 

Attachment  of  Goods. 

46.  Attachment  upon  goods  of  absconding  debtor  ...         ...         ...  '       ...         ...  83 

Capias  ad  Eespondendum. 

47.  Arrest  on  mesne  process  abolished  except  in  certain  cases     ...         ...         ...  84 

48.  No  person  to  be  arrested  or  held  to  bail  unless  on  proof  to  the  satisfaction 

of  a  judge   that   he    is    about   to   remove  out  of  the  jurisdiction  of  the 
Supreme  Court,  or  to  abscond  to  remote  parts  within  the  colony  ...  84 

49.  Sheriff  may  proceed  to  arrest  defendant  ...         ...  ...  ...  ...  84 

Defendant  to  remain  in  custody  until  he  finds  bail  or  malces  deposit  ...  84 

50.  Order    may   be     made     at   any  stage     of  the   proceedings     before    final 

judgment...  ...  ...  ...  ...  ...  ...  ...  ...  ...  85 

Dischaege  of  Prisoner. 

51.  Defendant  may  apply  for  his  discharge  forthwith  ...  ...  ...  ...  85 

Judge  may  discharge  defendant  or  not   ...  ...  ....  ...  ...  ...  85 

Capias  ad  Satisfaciendum. 

53.  As  to  arrests  on  Supreme  Court  writs    ...         ...         ...         ...         ...         ...  85 

Proviso  as  to  fraudulent  concealments,  and  as  to  departure  from  the  colony  85 

Proviso  as  to  malicious  injuries     ...  ...  ...         ...         ...  ...         ...  85 

53.  Writs  of  ftr.  4a.  to  fix  bail...  ...  ...  ...  ...  ...         ...  ...  85 

54.  Proceedings  for  charging  in  execution  a  person  already  in  prison     ...         ...  85 

Dischaege  of  Pbisonee.  - 

55.  Sheriff  or   gaoler  may  discharge  prisoner  by  authority  of  the  attorney  in 

the  cause ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  83 

FiEEi  Facias. 

56.  Sheriff  empowered  to  seize  moneys,  bank  notes,  &e 86 

And  to  pay  money  of  bank  notes  to  execution  creditor  ...         ...  ...  86 

And  to  sue  for  amount  secured  by  bills  of  exchange  and  other  securities    ...  86 

57.  Property  of  debtors  liable  to  be  sold  in  execution         ...  ...  ...  ...  86 

58.  Sheriff  to  execute  deed  of  bargain  and  sale  to  purchaser        87 

59.  Sales  of  land  by  sheriff      ...         ...  ...         ...  ...         ...         ...  ...  87 

60.  Deeds  of  sale  by  sheriff     87 

61.  Sheriff  may  sell  ecjuities  of  redemption 87 

Renewal  or  Wbit. 

62.  Writs  of  execution  to  remain  in  force  for  one  year,  and  to  be  renewed  if 

necessary...         ...         ...         ...         ...         ...         ...         ...         ...         ...  87 

63.  Production  of  renewed  writ,  evidence  of  renewal         88 

Special  Commissioners. 

61.  Chief  .Justice  to  appoint  commissioners  in  certain  towns        88 

65.  No  writ  of  eipias  to  issue  unless  upon  proof  that  defendant  is  about  to  leave 

the  colony            ...         ...          ...         ...          ...         ...         ...  ...  ...  88 

"  Security  to  be  given  by  the  plaintiff "...         ...         ...         ...  ...  ...  88 

66.  Memorandum  by  commissioner  on  writ  of  ea/)i(ij>'         ...         ...  ...  ...  89 

67.  Writs  of  capias  under  the  Act  to  be  directed  to  special  bailiff 
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68.  Copies  of  wi-its  to  be  transmitted  to  Supreme  Court  in  Brisbane      89 

69.  Fees  to  Commissioner        ...         ...         ...         ...         ...         ...         ...  ...  89 

70.  Bail  to  be  taken  by  bailiff 89 

71.  Deposit  in  lieu  of  bail        90 
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•'  PEOCESS  ACT  OP  1867,  THE  COMMO^^  LAW  •'—continued. 
31  Tic,  No.  i — continued. 
Special  Commissioners — continued. 

72.  Fees  to  bailiff  

73.  Commissionor.s  may  issue  writs  of  summons  and  subpcBna  to  give  evidence  90 

74.  Judges  to  make  rules  and  regulations 

New  Fobms. 

75.  New  forms  of  writs  and  other  proceedings        

POWEBS    OF   THE    CoUBT. 

76.  General  rules  may  bo  made  by  the  judges 
Commencement  and  Shokt  Title. 

77.  Commenccmeut,  the  31st  December,  1867 
Short  title,  the  "  Common  Law  Process  Act  of  1867" 

PEINTEK,  GOVEENMENT. 
31   ric,  -Vu.  13. 

77.  Power  of  Governor  to  appoint ICO 

PEINTING. 

31  Tic,  No.  38. 

51.  Proceedings,  criminal  or  civil,  against  persons  for  publication  of  papers 
printed  by  order  of  the  Legislative  Council  and  Assembly,  to  be  stayed 
upon  delivery  of  a  certificate  and  affidavit  to  the  efleet  that  such  pub- 
lication is  by  order  of  the  said  Legislative  Council  or  Assembly  ...         ...  18 

55.  Proceedings  to  be  stayed  when  commenced  in  respect  of  the  publication  of 

a  copy  of  the  authenticated  report,  &c.,  on  affidavit  verifying  such  copy 

being  laid  before  the  court       ...         ...         ...         ...         ...         ...         ...  19 

56.  In  proceedings  for  printing  any  extract  from  or  abstract  of  a  paper  it  may 

be  shown  that  such  extract  was  6o«d_/((/<; made         ...         ...         ...         ...  19 

31   ric,  No.  5. 

53.  .Ofler  of  an  apology  admissible  in  evidence  iu  mitigation  of  damages  ...  131 

53.  In  an  action  against  a  newsjiapcr  for  libel,  the  defendant  may  plead  that  it 
was  inserted  without  malice  and  without  neglect,  and  may  pay  money 

into  court  as  amends     131 

Of  Bills  in  Equity. 
31  Vic,  No.  18. 

2.  Power  to  Supreme  Court  to  revive  present  practice  as  to  filing  of  bills,  &c.  309 

3.  Engrossing  bills  and  subsequent  pleadings  on  parchment  unnecessary        ...  309 
*        6.  Plaintiff  to  deliver  printed  copies  of  bill,  or  claim  at  rate  fixed  by  Supreme 

Court        ...  310 

7.  Written  copies  of  bills  may  be  served  in  certain  cases,  upon  plaintiff 

undertaking  to  file  a  printed  copy  in  fourteen  days...         ...         ...         ...  310 

9.  Amendments  to  original  bill  also  to  be  filed       ...         ...         ...         ...         ...  310 

10.  In  certain  cases  a  printed  bill  may  contain  written  amcndmenta       310 

12.  Defendants  to  be  serv'ed  with  a  printed  copy  of  bill  in  lieu  of  subpoDna  and 

summons  ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  311 

PEIVILEGED  COMMUNICATIONS. 

31  I'ic,  No.  13. 

9.  Communications  to  husband  or  wife  privileged ...  113 

10.  Wife  petitioning  for  dissolution  of  marriage,  husband  and  wile  may  give 

evidence  relatmg  to  cruelty  or  desertion       113 

"  PEOBATE  ACT  OF  1867." 
31  ric,  No.  9. 
Iktebpbetation. 

1.  Interpretation  of  terms,   "will,"    "administration,"  "matters  and  causes 

testamentary,"  "  common  form  business" 276 

Pbopeett  of  Intestates. 

2.  How  property  to  vest  between  death  of  person  deceased,  and  grant  . . .  276 
Ecclesiastical  Powebs  of  the  Coubt. 

3.  Power  to  examine  witnesses         ...         ...         ...         ...         ...         ...  ...  276 

4.  Powers  of  the  court  to  enforce  orders     ...         ...         ...         ...         ...  ...  277 

5.  Order  to  produce  any  instnnnent  purporting  to  bo  testamentary     ...  ...  277 

6.  Court  may  make  order  for  administration  of  effects  of  deceased  person  ...  277 

Pbocedube. 

7.  Mode  of  taking  evidence  in  contentious  matters  ...        ...        ...  .■  2/8 

Pbactice. 

8.  Practice  of  the  court         '-'^ 

Chambeb  Pbactice. 

9.  The  judge  may  sit  in  chambers 2/8 

10.  Powers  of  judge  sitting  iu  chambers      2/8 


83 


INDEX. 


■  PEOBATE  ACT  OP  1867  "—conthiued. 
31  Vic,  No.  9 — continued. 

Eegisteab. 

11.  Kcgistrar  may  issue  subpcenas  to  produce  papers,  &c 

12.  The  registrar  to  do  all  acts  heretofore  done  by  surrogates     ... 

13.  Judge  to  cause  calendars  to  be  made  from  time  to  time  in  the  registry, 

to  be  printed 

Official  Copies. 

14.  Oflicial  copy  of  whole  or  part  of  will  may  be  obtained... 


and 


Taxation. 


Oaths. 


15.  Taxation  of  costs 


16.  Oaths 


Eenunciation  oe  Neglect  of  Executoe. 

17.  Eights  of  an  executor  renouncing  probate  to  cease 

18.  An  executor  not  acting  or  not  appearing  to  a  citation,  to  be  treated  as  if  he 

had  renounced   ... 

Pkobate  in  Solemn  foem. 

19.  Where  a  will  affecting  real  estate  is  proved  in  solemn   form,   &c.,  the  heir 

and  the  persons  interested  in  the  real  estate  to  be  cited    ... 

20.  Where  the  will  is  proved  in  solemn  form,  or  its  validity  otherwise  decided  on, 

the  decree  of  the  court  to  be  binding  on  the  persons  interested  in  the  real 
estate        ...  ...  ...  ...         ...  ...         ...  ... 

21.  Heir  in  certain  cases  not  to  be  cited,  and  where  not  cited  not  to  be  affected 

by  probate 

Executoes  orT  of  the  Jueisdiction. 

22.  When  executor  shall  not  reside  within  the  jurisdiction,  special   administra- 

tion may  be  granted,  for  which  a  five  shilling  stamp  duty  shall  be  paid 

23.  The  party  applying  to  make  the  following  affidavit  and  form  thereof 

24.  Administration  to  be  granted  in  the  following  form  and  form  thereof 

25.  Provisions  of  38  Geo.  III.,  c.  87,  and  20  and  21  Vic,  c.  77,  extended 

26.  Court  may  appoint  persons  to  collect  outstanding  debts 

27.  Stock  belonging  to  the  estate  of  the  deceased    may  be  transferred  into  the 

name  of  the  accountant-general  in   equity,   in  trust  for  such  purposes  as 

the  court  shall  direct  in  any  suit 

"  Executors  returning  to  i-eside  within  the  jurisdiction  '  of  the  court,  to  be 

made  a  party  to  such  suit'' 

28.  Where  an   infant  is  sole   executor,   administration  to  be  granted   to  the 

guardian,  &c. 

29.  Who  shall  have  the  same  power  as  where  administration  is  granted  durante 

»H/«o)'e  «■/«<£  of  the  next  of  kin 

Interim  and  Exceptional  Administeatoe. 

30.  Administration /;eHf?e«^e  ?(7e         ...         ...         ...         ...  ..." 

31.  Eemuneration  to  administrators,  &c.,  ^jeWew^e  ?(7e     ... 

32.  Power  as  to  appointment  of  administrator 

Inteeim  Eeceivee. 

33.  Keceiver  of  real  estate  2'e«rfe"'« '^''e 

34.  The  court  of  probata  may  require  security  from  a  receiver  of  real  estate 

Administeation. 

35.  After  grant  of  administration,  no  person  to  act  as  executor 

Secueities. 
36. 


Persons  to  whom   grant  of  administration  shall  be  committed,   shall   give 

bond 
Penalty  on  bond 
Power  of  court  to  assign  bond 


37. 
38. 

Indemnities. 

39.  Payments  under  revoked  probates  or  administration  to  be  valid 

40.  Indemnity  to  persons,  &c.,  making  payment  upon  probates  ... 

Pees. 

41.  Fees  on  probates,  &c 

Geneeal  Eules  and  Obdees. 

42.  General  rules  may  be  made  by  the  judges 

'•  Eules  and  orders  for  regulating  the  procedure  of  the  court" 

43.  New  forms  of  writs  and  other  proceedings 

Commencement  and  Shoet  Title. 

41.  Commencement,  the  31st  December,  1867         

Short  title,  the  "  Praiafc -4(7  0/1867" 
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FAGB. 

PROHIBITION. 

31  Vic,  No.  11. 

60.  Applications  for  writs  of  prohibition  may  be  made  on  aflUdavit  only 307 

Contents  of  declaration  in  case  the  parly  is  directed  to  declare  in  prohibilion  3<l7 

Dofendaut  may  demur  to  declaration       ...  ...  ...         ...         ...         ...  308 

Judgment      ...  ...         ...         ...         ...  ...         ...         ...         ...         ...  3<)S 

Damages        308 

Costs 3(XS 

01.  General  provision  as  to  pleadings  and  proceedings        30S 

PEOMISSOEY  NOTES. 
31  Tic,  No.  15. 

Sec  "  Bills  of  Exchange  Act  of  l^QT' 213 

PUBLIC 
Acts 

81  Vic,  No.  6. 

8.  All  Acts  to  be  deemed         ...        2 

Offices. 

31  Tic,  No.  38. 

14.  Apjjointment  to  offices  under  the  Government  of  the  colony  to  be  vested  in 

the  Governor  in  Council  alone 12 

PUBLISHING. 

31  T7c.,  No.  38. 

51.  Proceedings,  criminal  or   civil,  against  persons   for  publication  of   papers 
printed  by  order  of  the  Legislative  Council  and  Assembly,  to  be  stayed 
upon  delivery  of  a  certificate  and  atlidavil  to  the  ellect  that  such  publica- 
tion is  bj- order  of  the  said  Legislative  Council  or  Assembly  ...         ...  10 

55.  Proceedings  to  be  staj'cd,  when  commenced,  in  respect  of  the  publication  of 
a  copy  of  the  authenticated  report,  &c.,  on  affidavit  verifying  such  copy 
being  laid  before  the  court       ...         ...         ...         ...         ...         ...         ...  19 

PUIS  DARREIN  CONTINUANCE. 
31  ric.  No.  5. 

59.  Plea  of  132 

60.  Plea  of,  when  and  how  to  be  pleaded     132 

PUECHASEE. 

31  Vic,  No.  21. 

16.  Descent  shall  alvrays  be  traced  from  the  purchaser,  but  the  last  owner  shall 

be  considered  to  be  the  purchaser  unless  the  contrary' be  proved  ...         ...  260 

17.  Heir  entitled  under  a  w  ill  shall  lake  as  devisee,  and  a  limitation  to  the 

grantor  or  his  heirs  shall  create  an  estate  by  purchase       ...         ...         ...  261 

18.  Where  heirs  lake  bj'  purchase  under  limitations  to  the  heirs  of  their  ancestor 

the  land  shall  descend  as  if  the  ancestor  had  been  the  purchaser...         ...  261 

27.  Descent  how  to  be  traced  on  failure  of  heirs  of  the  purchaser         ...         ...  261 

QUAKEES'  OATHS. 

31  I'ic,  No.  12. 

18.  Quakers  and  Moravians  permitted  to  make  a  solemn  affirmation  or  declara- 

tion instead  of  oath       ...         ...         ...         ...         ...         ...         ...         ...  185 

Penalty  on  affirming  or  declaring  falsely...         ...         ...         ...         ...         ...  185 

Form  of  declaration  186 

QUALIFICATION. 

31  Vic,  No.  30. 

9.  Of  district  court  judges 388 

31  Vic,  No.  37 

2.  Of  electors 38 

31  ric.  No.  21. 

2.  Of  INIcmbers  of  Legislative  Assembly     22 

QUALIFIED 

Medical  Pb.ictitioneb. 
31  T7c.,  No.  33. 

4.  Who  shall  be  deemed         4-16 

QUOEUM. 

31  Vic,  No.  38. 

26.  Of  Legislative  Council       14 

31  Vic,  No.  21. 

13.  Of  Legislative  Assembly    ...         ...         ...         .,.         ...         ...         ...         ...  23 

19.  Of  Election  Committee     25 

31  Vic,  No.  33. 

2.  Of  Medical  Board 446 
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rAGE. 

EEAL  ESTATE. 

See,  infra,  "  Eeal  Property." 

EEAL  PEOPEETY, 
Of  Debtobs. 

31   ric,  Ko.  24. 

75.  For  remedying,' frauds  committed  on  creditors  by  wills  ...         ...         ...  271 

76.  Enabling  creditors  to  recover  upon  bonds,  Ac...         ...  ...  ...         ...  272 

77.  If  there  is  no  heir  at  law,  actions  may  be  maintained  against  the  devisee  ...  273 
7S.  iS'ot  to  affect  limitations  for  just  debts  or  portions  for  children         ...          ...  272 

79.  Heir  at  law  to  be  answerable  for  debts  although  he  may  sell  estate  before 

action  brought     ...  ...  ...  ...         ...         ...         ...  ...  ...  272 

80.  Where  an  action  of  debt  is  brought  against  the  heir,  he  may  plead  rieiis  per 

descent       ...         ...         ...         ...         ...         ...         ...         ...         ...  ...  273 

81.  Devisees  to  be  liable  the  same  as  heirs  at  law  ...         ...         ...         ...  ...  273 

82.  Traders'  estates  shall  be  assets,  to  be  administered  in  courts  of  equity  ...  273 
Creditors,  by  specialty,  to  be  paid  first  ...         ...         ...         ...         ...  ...  273 

83.  Parol  shall  not  demur  by  or  against  infants       ...         ...          ...          ...  ...  273 

84.  Infants  to  make  conveyances  under  order  of  the  court           ...         ...  ...  274 

85.  Persons  having  a  life  interest  may  convey  the  fee-simple,  if  the  estate  is 

ordered  to  be  sold  ...  ...         ...         ...         ...  ...  ...         ...  27 1 

86.  Courts  of  equitj' authorised  to  direct  mortgages  as  well  as  salfes       ...         ...  274 

87.  Surplus  of  money  raised  by  sale  or  mortgage,  after  defraying  expenses,  to 

descend  or  devolve  as  the  estate  ...         ...         ...         ...         ...         ...  274 

88.  Provisions  extended  to  land,  &c.,  of  deceased  debtor  iu  certain  cases  ...  275 

EECOVEEY. 

31  ric.  No.  30. 
Of  Possession  of  Tenements. 

35.  Possession  of  tenements  may  be  recovered  iu  district  courts  by  landlords 

whore  terms  have  expired  or  been  determined  ...  ...  ...  ...  394 

30.  In  plaint  for  recovery  of  possession,  plaintiff  may  claim  for  rent  and  mesne 

profits       ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  394 

And  see  the  "  Summary  Ejectment  Act  of  1867."     31  Vic.,  No.  27 433 

37.  Possession  of  small  tenements  may  be  recovered  in  district  court  by  land- 

lords for  non-payment  of  rent  .. .         ...         ...         ...         ...         ...         ...  394 

38.  Sub-tenant  served  with  summons  to  recover  possession  must  give  notice  to 

his  immediate  landlord,  who  may  come  in  and  defend        ...         ...         ...  395 

39.  In  plaints  to  recover  possession  of  premises,  how  summonses  may  be  served  395 
EENT, 

DiSTBESSES   FOE. 

See  the  "  Distress,  Seplcvin,  and  Ejectment  Act  of  1867."     31  Vic,  No.  16  221 

"  EEPEALING  ACT  OF  1867." 
31  Tic,  No.  39. 
Intebpeetation. 

1.  Interpretation  ...         ...         ...         ...         ...         ...         ..,•       ...         ...  452 

Eepeal. 

2.  Eepeal  and  limitation  thereof      ...         ...         ...         ...         ...         ...         ...  452 

The  Oedeb  in  Council. 

3.  Power  to  alter  constitution  ...         ...         ...         ...         ...         ...         ...  452 

SiE  W.  T.  Denison's  Peoclajpation. 

4.  Sir  W.  T.  Denison's  proclamation  ...         ...         ...         ...         ...         ...  453 

Pbovisions. 

5.  Eepeal  not  to  affect  offences,  &c.,  committed  before  the  commencement  of 

this  Act 453 

6.  Eegisters  of  birth,  &c.       ...  ...         ...  ...         ...         ...  ...         ...  453 

7.  Saving  of  rights      ...         ...         ...         ...         ...         ...         ...         ...         ...  453 

The  Eeal  Peopeett  Eegisteation  and  Insolvenct  Acts. 

8.  This  Act  not  to  affect  the  Real  Property  Act  of  1861,  or  any  Eegistration 

or  Insolvency  Act         ...         ...         ...         ...         ...         ...         ...         ...  455 

Commencement  and  Shoet  Title. 

Commencement,  the  31st  December,  1867  ...         ...         ...         ...         ...         ...  455 

Short  title,  "  The  Repealing  Act  </  1867  " 455 

EEPEAL  OF  ACTS. 

31  Vic,  Ko.  G.  ^ 

1.  Acta  of  the  Governor  and  Council  may  be  altered,  &c.,  in  the  same  session  1 

2.  Eepealod  enactments         ...         ...         ...  ...         ...  ...         ...         ...  1 

3.  Eepealed  or  expired  enactments 1 

EEPLEVIN. 

31  Fir.,  Ku.  16. 

67.  Power  to  take  replevin         237 

6S,  Sheriff  to  appoint  deputies  at  certain  places 237 


INDEX.  8S 

REPLEVIN— coM^iMKfrf.  '*""■ 

31  Tic,  No.  16 — continued. 

C9.  Justices  may  fp-ant  replevin  in  certain  cases     ...         ...         ...         ...         ...  238 

70.  SberifT,  before  dcliveranco  of  any  distress,  to  take  sufBcient  security,  as 

herein  mentioned  ...         ...         ...         ...         ...         ...         ...         ...  2.38 

71.  Actions  of  replevin  to  be  commenced  by  writ  of  summons,  in  such  form  as 

tlie  judges  shall  prescribe         ...         ...         ...         ...         ...         ...  .  2.38 

72.  Forms  of  precept  to  replevy,  and  of  replevin  and  assignment  bonds  ...  233 

73.  Fees  to  be  charged  ..         ...  ...         ...         ...         ...         ...  ...         _._  238 

7-1.  District  and  small  debts  courts  and  petty  sessions  empowered  to  adjudicate 

in  actions  of  replevin  as  to  distresses  for  rent  not  exceeding  thirty  pounds  239 

75.  As  to  form  of  jjlamt  in  such  actions        ...         ...         ...         ...         .  .         ...  239 

76.  Court  maj-  award  damages,  or  may  order  replevin  bond  to  be  given  up      ...  2.39 

77.  Court  may  order  goods  distrained  on  to  bo  sold           239 

EETUENING  OFFICER. 

31  T7c.,  No.  37. 

23.  Returning  olTicers  for  electoral  districts  ...         ...         ...         ...         ...  46 

21.  Returning  officers  and  other  officers  to  make  declaration        4<i 

26.  ^^'rits  directed  to  returning  officers         ...  ...         ...         ...  ...         ...  47 

27.  Nomination  and  polling  days  to  bo  publicljj  notified 47 

28.  Mode  of  proceeding  on  the  day  of  nomination  47 

29.  Booths  to  bo  erected  47 

30.  Returning  officer  to  provide  deputy  or  substitute        ...         ...         ...         ...  <17 

Absence  of  returning  officer  or  deputy  or  substitute  not  to  invalidate  election  47 

31.  Ballot  papers  to  be  printed  and  furnished         ...         ...  ...  ...  ...  48 

32.  Returning  officer  to  provide  a  ballot  room        ...         ...         ...         ...         ...  48 

43.  Declaration  of  poll 61 

44.  Name  of  person  elected  to  be  indorsed  on  writ  ...         ...         ...         ...  52 

45.  Balloting  papers  to  be  transmitted  to  the  clerk  of  Assembly 52 

REVENUES, 
Cbown. 

31  Vic,  No.  38. 

34.  iVll  duties  and  revenues  to  fonn  consolidated  revenue  fund  15 

35.  Such  fund  pennanently  charged  with  ex])cnses  of  collection 15 

36.  Civil  list  of  .■C16,3(M)  payable  to  Her  M.njesty 15 

37.  Civil  list  to  be  accompanied  by  surrender  of  all  revenues  of  the  Crown     ...  15 

39.  Consolidated  revenue  to  be  appropriated  by  Act  of  the  Legislature 16 

,  Debentures  or  any  other  charges  on  consolidated  revenue  fund  not  to  be 

allccted  by  sucii  consolidation 16 

40.  The  entire  niaagement  of  Crown  lands  and  all  revenues  thence  arising  be 

vested  in  the  local  Legislature...         ...         ...         ...         ...         ...         ...  16 

41.  This  provision  not  to  affect  any  previous  contracts  of  Her  Majesty  respecting 

any  such  lands,  nor  any  vested  rights  which  have  arisen  under  9  and  10 
Vic,  c.  104.,  nor  any  vested  right  or  interest  which  has  accrued  under 
any  order  of  council  issued  by  Her  Majesty  in  council,  in  imrsuance 
thereof     ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  16 

REVIEW. 

31  Vic,  No.  20. 
Of  Taxation  of  Costs. 

34.  Review  of  taxation 386 

Registrar,  on  order  to  review  taxation,  may  examine  witnesses        386 

REVISION. 

Of  Electoeal  Rolls. 
31  ric.  No.  37. 

11.  Revision  courts        42 

When  to  be  held     42 

District  court  judge  to  preside,  if  present         42 

No  member  of  Legislature  to  take  part -12 

12.  Proceedings  at  revision  courts      ...         ...         ...         ...         ...         ...         ...  43 

13.  Power  of  adjournment  and  summoning  witnesses        ...         ...         ...         ...  43 

14.  Justices  may  include  names  accidentally  omitted  when  claiming     ...         ...  43 

17.  Revised  roll  to  be  arranged  and  printecl  \i 

20.  No  name  more  than  once  on  roll...         ...         ...         ...         ...         ...         ...  45 

21.  Courts  for  examining  rolls  ...         ...         ...         ...         ...         ...         ...  45 

22.  Elector  to  have  power  to  alter  mis-spelt  name,  &c '16 

Of  Juijt  Lists. 

31  T7r.,  No.  34. 

8.  Petty  sessions  to  be  held  to  revise  lists ...  163 

RIENS  PER  DESCENT. 
31  Vic,  No.  24. 

80.  Plea  of       273 
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ETJLES, 

Of  Cottet. 

31  Vic,  No.  23. 

52.  Power  to  make  rules  of  practice  ... 

53.  When  rules  shall  take  eflect         

54.  And  for  admission  of  barristers,  solicitors,  &c.... 
Such  rules  to  be  laid  before  Parliament ... 

55.  To  make  rules  respecting  costs     ... 

63.  General  rules  may  be  made  by  the  judges 

GeNEEAL   EtJLES   TO   BE    MADE    BY   THE    JuDGES. 

76.  31  A'ic,  No.  4  

94.  31  Vic,  No.  17  

34.  31  Vic,  No.  14  

62.  31  Vic,  No.  5  

78.  31  Vic,  No.  12  

34.  31  Vic.  No.  12  

33.  31  Vic,  No.  15  

143.  31  Vic,  No.  16  

30.  31  Vic,  No.  10  

61.  31  Vic,  No.  11 

156.  31  Vic,  No.  18  

100.  31  Vic,  No.  19  

36.  31  Vic,  No.  20  

In  Disteict  Couets. 
31   Vic,  Jfo.  30. 

127.  Power  for  district  court  judges  to  make  rules   ... 

Of  Evidence  in  Disteict  Couets. 

71.  Eules  of  evidence  same  as  in  Supreme  Court    ... 
Of  Evidence  in  Small  Debts  Couets. 
31  Vic,  JS'o.  29. 

29.  Same  as  in  Supreme  Court  

SALE, 

Bills  of. 

31  Vic,  No.  36. 

21.  Bills  of  sale  to  be  void,  unless  the  same,  or  a  copy  thereof,  be  filed  within 

thirty  days,  in  like  manner  as  warrants  of  attorney 

22.  Defeasance  or  condition  of  every  bill  of  sale  to  be  written  on  the  same  paper 

or  parchment 

23.  Officer  of  court  to  keep  a  book  containing  particulars  of  each  bill  of  sale  ... 

24.  Office  fee  of  2s.  6d.  for  filing  bill  of  sale  

25.  Office  copies  or  extracts  to  be  given  on  paying  as  for  copies  of  judgments... 

26.  Satisfaction  may  be  entered  

SCIRE  FA  CIAS. 

31   Vic,  No.  20. 

16.  Plaintiff  in  scire  facias,  and  plaintiff  or  defendant  on  demurrer,  to  Lave  costs 

SEAMEN'S, 
Wills. 

31  Vic,  No.  24. 

43.  Soldiers' and  mariners' wills  excepted 
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